TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BAC GIANG Poc lap - Tu do - Hanh phic

Ban 4n sd: 69 /2018/DSPT.
Ngay: 18/9/2018.

V/v: : “Tranh chip vé Hop dong
mua ban hang héa”.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BAC GIANG

Thanh phdn héi dong xét xir phiic thim gom cé:

Thdam phdn- chii toa phién tod: Ba Pham Thi Minh Hién.

Cac tham phdn: Ba Nguyén Thi Kim Dung;

Ong Nguyén Gia Luong.

Thar ky phién toa: Ba Nguyén Thi Dung.

Dai dién Vién kiém sdt nhin dan tinh Bic Giang: Ong Dang Vian Thin -
Kiém sat vién.

Ngay 17 va ngay 18/9/2018, tai tru s& Toa &n nhan dan tinh Bic Giang xét
xir phiic thAm cong khai vu an thu 1y s6 62/2018/DSP ngay 24/7/2018 vé: :
“Tranh chip vé Hop ddng mua ban hang hoa”.

Do ban 4n Dan su so tham s6 16/2018/DS-ST ngay 25/5/2018 ctia Toa &n
nhén dan huyén H bi khang &o.

Theo quyét dinh dua vu 4n ra xét xir phuc thim sé 83/2018/QD-PT ngay
13/8/2018/2018 va Quyét dinh hodn phién tda sé 77/2018/QD-PT ngay
22/8/2018/2018 gitra:

*Nguyén don: Cong ty TNHH Thuong mai dich vu va cau ty hanh Th.

Pia chi: Khu X, thi tran Th, huyén H, tinh Bic Giang.

Nguoi dai dién theo phap luat: Ong Hoang Ngoc D- Giam dbc Cong ty -ty
quyén cho chi B4 Thi B- C6 mit.

*Bij don: Ong Nguyén Xuan Ch, sinh nim 1973- C6 mat.

Pia chi: P61 Y, thén V, x L, huyén H, tinh Bic Giang.

“Ngwoi cé quyén lpi nghia vu lién quan:
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1. Ba L& Thi T, sinh ndm 1973- Vg dng Ch -Ving mat.
Pia chi: P61 Y, thén V, x3 L, huyén H, tinh Bic Giang.
2. Anh Nguyén Tién Ph, sinh nim 1987- Ving mat.

Pia chi: Khu N, thi tran Th, huyén H, tinh Bic Giang.

NOI DUNG VU AN

Nguyén don la Cong ty TNHH TMDV va cau tw hanh Th do 6ng
Hoang Ngoc D 1a giam doc trinh bay: Tu ngay 14/5/2016 dén ngay
19/12/2016, Cong ty trach nhiém hiru han mot thanh vién (TNHH TMDV) va
cau tu hanh Th (goi tit 12 Cong ty) d& nhiéu lan béan vat liéu xay dung (sit thép,
xi mang...) cho 6ng Nguyén Xuan Ch, dia chi tai Poi Y, thon V, x4 L, huyén H,
tinh Bic Giang. Sau khi lai xe cua Cong ty giao hang thi 6ng Ch khong thanh
todn tién cho Cong ty ngay ma chi ky vao cac Hoéa don ban hang. Cong ty d4
nhiéu 1an yéu cau 6ng Ch phai thanh toan sb tién ma dng Ch con no Cong ty
nhung ong Ch chi khit no. Ngay 02/8/2018, anh Nguyén Tién Phuong 1a nhan
vién cua Cong ty va 6ng Ch d4 d6i chiéu cong ng ctia ong Ch voi Cong ty. Sau
khi d6i chiéu xong thi 6ng Ch d4 ky vao Bién ban xac nhan ng c¢d noi dung:
“Tinh dén hét ngdy 19/12/2016, 6ng Ch con no Cong ty tong s tién la
195.866.000d”. Tir d6 dén nay, ong Ch van khdng tra tién cho Cong ty.

Nay, Cong ty khai kién yéu cau vo chdng ong Nguyén Xuan Ch, ba Lé
Thi T phai lién déi thuc hién trach nhi€ém hoan tra cho Cong ty khoan no géc la
195.866.000d va tién 14i phat sinh tir ngdy 19/12/2016 theo quy dinh cta phap
luat.

Bi don ong Nguyén Xuin Ch trinh bay: Nam 2016, vo chong 6ng d4
nhiéu 1an mua xi ming va sat cia Cong ty TNHH TMDV va cau tuy hanh Th dé
sir dung. Khi mua hang thi c6 lan vo chong 6ng tra tién ngay, co6 lan no lai Cong
ty. Qua trinh mua hang va tra tién cua Cong ty ong déu ghi chép vao 1 cubn sb.
Pén khoang dau niam 2017 thi vo chéng 6ng khdng mua sit va xi ming cua
Cong ty nita. Ngay 08/02/2017, anh Nguyén Tién Ph (can bo cta Cong ty) thay
mit Cong ty va 6ng d4 1ap 01 Bién ban xac nhin no cua dng véi Cong ty sb tién
195.866.000d. Ong va anh Ph da ky vao Bién ban va Bién ban nay do anh Ph
giir. Nhung ngay sau d6 6ng da vé kiém tra lai s0 no tién cia Cong ty ma ong d4
ghi chép khi mua hang cua Cong ty thi 6ng xac dinh dng chi con ng Céng ty Th
khoang 165.000.000d. Ong d trao d6i véi 6ng D 1a Giam dbc Cong ty vé van dé
nay. Nay, Cong ty Th d4 khoi kién yéu cau vo chong 6ng tra cho Cong ty khoan
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no gbc 1a 195.866.000d va tién 14i cta sé tién trén tir ngay 19/12/2016 dén nay
thi ong khéng nhét tri. Ong chi dong ¥ tra cho COng ty sb tién khoing
165.000.000d. S tién cu thé dng con no Cong ty thi 6ng s& cung cap cho Toa an
sau. Ong ciing dé& nghi Cong ty xem xét lai vé ddi chiéu cong no cia ong voi
Cong ty vi Bién ban chdt ng ngay 08/02/2017 1a khéng Ch xac.

-Nguoi c6 quyén loi nghia vu lién quan:

1- Ba L& Thi T la vo 6ng Ch khong dén Toa &n va khéng c6 vin ban nop
cho Toa an thé hién quan diém.

2- Anh Nguyén Tién Ph trinh bay: Anh lam Iam nhan vién kinh doanh
ciia Cong ty TNHH TMDV va cdu tu hanh Th khoang tir nim 2015 dén nam
2017. Trong thoi gian nay anh d4 nhiéu 1an ban sit va xi mang cho 6ng Nguyén
Xuan Ch & thon V, xa L, huyén H. Ong Ch chi la ngudi mua hang ma khong
phai 1a Pai Iy cua Cong ty. Ong Ch mua hang cua Cong ty dé 1am gi thi anh
khéng biét. Qua trinh 6ng Ch mua hang cia Cong ty thi dng Ch d3 no rat nhiéu
tién ctia Cong ty. Do 1 thoi gian dai, 6ng Ch khong tra tién mua hang cho Céng
ty nén ngay 08/02/2017, anh va 6ng Ch da lap Bién ban xac nhan ng cd noi
dung: “6ng Ch con ng Cong ty sb tién 1a 195.866.000d”, ca anh va dng Ch ciing
Ky vao Bién ban. Anh xac dinh, theo Bién ban ngay 08/02/2017 thi 6ng Ch da
chét no tién vai Cong ty chir khong phai ong Ch ng tién ciia ca nhan anh. Do
vay, anh khong c6 lién quan gi dén viéc Cong ty khoi kién doi tién cta 6ng Ch.

V6i ndi dung trén, ban an dan sy so thim sé 16/2018/DSST ngay
25/5/2018 cua Toa an nhan dan huyén H da ap dung khoan 3 Diéu 26; khoan 1
Piéu 131; Diéu 271; Diéu 273 cua Bé IuEt té tong dén su; C_c Dilu 401; 405;
424; 428, 438, 280; 281, 283; 285; 290; 298 cua Bé luEt dén su nam 2005; Piéu
288, khoan 2 Diéu 357 cua Bo luat dan sy nam 2015; 8i0u 27 LuEt H«n nhon vy
gia @&nh; khoan 2 Diéu 26 cua Nghi quyét s6 326/2016/UBTVQH 14 ngay
30/12/2016 cua Uy ban thuong vu Qudc hdi vé an phi, 1& phi Toa &n xo:

ChEp nhEn yau cCu khéi ki0n cfia Céng ty TNHH TMDV va cau ty hanh
Th;

1. Buéc 6ng Nguyén Xuan Ch va ba Lé Thi T phYi ci nghla vé li2n ®fi
thanh to_n tr cho Cong ty TNHH TMDV va cau tu hanh Th sé tiOn gdc la
195.866.000d va tién I-i Iy 25.266.700d. Teng ca géc vy I-i Iy 221.132.7000
(Hai tram hai muoi mét triéu mot trim ba muoi hai nghin bay trim dong).

2. VO _n ph! DSST: Ong Nguyén Xuan Ch va ba L& Thi T phfi li2n @fi
chbu 11.056.600d (Muoi mot triéu khong tram nam muoi sau nghin sau tram
d6ng) tion _n ph{ don st s- thEm.



Ccong ty TNHH TMDV va cau ty hanh Th kh«ng phfi chbu _n phY don st
s~ thEm. Hopn tr] Céng ty TNHH TMDV va cau ty hanh Th sé tiOn I
5.150.000@ (N"'m tri0u mét tr’m nam muoi nghxn ®&ng) tion t*m gng _n ph ®-
nép theo Bi2n lai thu tiOn tm gng ,n phi s&¢ AA/2016/0001924 nguy 12/12/2017
cfia Chi coc thi hunh _n don s huyOn H.

Ngoai ra ban an con tuyén quyén khang céo, 14i suat cham thi hanh &n cho
cac bén duong su.

Ngay 06/6/2018, 6ng Nguyén Xuan Ch khang cdo khong dong y voi ban an
so thAm d4 xu.

Tai phién toa phic thim, Nguyén don 1a Céng ty TNHH TMDV va cau tu
hanh Th do chi Ngd Thi B 14 nguoi dai dién theo Gy quyén Van giit nguy@n yéu
cau khoi kién, ong Nguyén Xuan Ch 12 Bi don van giit nguyén yéu cau khang
c40. Cac duong sy khong thoa thuan duoc vdi nhau vé viée giai quyét vu an.

+ Ong Nguyén Xuan Ch trinh bay: Ong khong dong ¥ ban 4n so tham da
xir vi ly do: Ong c6 mua hang ciia Cong ty va ng Cong ty 1 s tién nhung khong
phai 1a 195 tri¢u dong theo Bién ban chét no ngay 08/02/2017. Ngay 08/02/2017,
anh Ph 13 nhan vién Cong ty d4 goi 6ng dén Cong ty udng ruou va di ép ong ky
vao Gidy nhan no c6 ndi dung ong ng Cong ty b tién 195 triéu ddng. Sau khi vé
nha, 6ng da ddi chiéu v6i cac Hoa don mua hang cua Cong ty Va cubn sd mua
hang cua 6ng thi dng chi con ng Cong ty sé tién khoang 130 triéu dong. Trong
don khang céo ong da trinh bay 1a dng ¢6 ng Cong ty s tién mua hang 1a 165
triéu dong ciing 12 khéng Ch xac. Vé viéc anh Ph da ép 6ng Ky vao Gidy nhan no
thi 6ng khdng c6 bang chimg. Ong ciing ¢4 dugce Toa an phic thaim cho xem cac
Hoa don ban hang ctia Cong ty nhung 6ng chi thira nhan 36 Hoéa don ban hang
ctua Cong ty. Con lai 22 Héa don ban hang cua Cong ty thi 6ng khéng thira nhan.
Trong 22 Hoa don 6ng khong thira nhan thi ¢6 1 s6 Hoa don 6ng d4 da liét ké sd
seri trong don khang cédo va ong cling d&@ pho t6 cac Hoa don nay guri kem theo
don khang céo sau khi xét xir so tham. Tai don khang cdo 6ng d4 dong ¥ tra tién
cho Céng ty s6 tién 165 triéu dong theo sd cac seri cua cac Hoa don ma ong d4
liet ké. Nhung nay 6ng ciing khong thira nhan 1 s6 cac Hoéa don nay vi 6ng
khong mua hang cua Cong ty theo nhirng nhitng m&@ hang nay (Hoéa don nay).
Viéc ong khong mua hang cua Cong ty nhung ong lai ¢ nhiing Héa don mua
hang nay l1a do cén bo ctia Cong ty d4 dén nha dng va dua cho dng chir thuc chat
la 6ng khéng mua hang cia Cong ty d6i v6i nhitng ma hang nay. Trong 22 Hoa
don ma 6ng khong thtra nhan c6 16 Hoéa don khong cé chir ky cua ngudi mua
hang va 06 Hoa don c6 chir ky ctia nguoi mua 1a “Ch” va “T”. Phia nguoi dai
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dién ctia Cong ty cho rang d6 1a chir ky cua ong va vo ong thi 6ng khdng nhat tri.
Ong d& nghi Toa &4n giam dinh chir viét va chir ky “Ch” va “T” trong 06 Hoa don
ban hang nay nhung 6ng khong cé tién dé ndp tam ung chi phi giam dinh. Nay,
6ng chi dong y tra dan cho Céng ty s6 tién 1a 130 triéu dong trong thoi han 12 4
thang. Ong ciing khong dong ¥ tra tién 14i cho Cong ty vi ly do hién nay 1 sb
khéch hang con ng ong tién mua hang, nhitng khach hang nay ciing khong tra
tién 14i cho 6ng nén 6ng khdng co tién dé tra 14i cho Cong ty.
+ Cong ty do chi B dai dién theo Uiy quyén trinh bay: Cong ty khong dong

y V6i khang cao cua ong Ch. Mot sé Hoa don khong c6 chit ky cua ong Ch 1a do
6ng Ch goi dién dén Cong ty dit mua hang va dé nghi Cong ty chuyén hang truc
tiép dén ngudi mua 1a khach hang cia ong Ch. Do lai xe ctua Cong ty da so suat
khéng liy chit ky ctia ngudi mua hang va chit ky ctiia 6ng Ch. Nhung ong Ch
cling d4 ky vao Gidy chét no vdi Cong ty thé hién ong Ch con ng Cong ty sd tién
195 triéu dong. Ong Ch dé nghi giam dinh chit ky trong 06 Hoa don ban hang
ctia Cong ty thi 6ng Ch phai ndp tién tam tmg chi phi giam dinh. Néu sau nay c6
két ludn ctia co quan chuyén mon khang dinh nhiing chir ky trong Hoa don d6 1a
do Cong ty gia mao (khong phai 1a chir ky cua 6ng Ch va ba Tan) thi Céng ty s€
chiu trach nhiém chit Cong ty khong dé nghi gidm dinh chit ky, Cong ty ciing
khéng nop tién tam Gng chi phi giam dinh thay ong Ch. Néu 6ng Ch tra ngay cho
Cong ty sb tién 130 triéu dong thi Cong ty dong ¥ rit don khoi kién. Néu 6ng Ch
khéng c6 130 triéu dong dé tra ngay cho Cong ty thi d& nghi Toa &n giai quyét
thep phap luat.

+ Pai dién VKSND tinh Bic Giang phat biéu:

- V& tb tung: Tod &n nhan dan tinh Bic Giang va cac duong su da chip
hanh day du cac trinh tu, thu tuc cia BLTTDS.

- Vé 1n6i dung vu an: Dé nghi Hoi dong xét xir bac yéu cau khang céo cua
6ng Ch, giit nguyén ban 4n so tham d& xu.

NHAN PINH CUA TOA AN

Sau khi nghién ctru cac tai liéu co trong hé so, vu 4n duge thim tra tai phién
tod va cin cir vao két qua tranh ludn tai phién tod, Hoi dong xét xtr nhan dinh:
Theo trinh bay cua dai dién ciia Cong ty TNHH TMDV va cau tu hanh Th
(Cong ty) thi tir ngay 14/5/2016 dén ngay 19/12/2016, 6ng Nguyén Xuan Ch da
mua st va xi ming ctia Cong ty. Viéc mua ban gitra 2 bén khdng c¢6 Hop dong
mua ban hang héa ma thé hién bang cac Hoéa don ban hang. Tai cac Héa don ban
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hang d4 thé hién khéi lwong hang mua, gia tién timg loai mat hang va so tién ong
Ch phai tra cho Cong ty. Nhung sau khi mua hang thi dng Ch khéng da khong
thanh toan tién ngay cho Cong ty ngay ma dng Ch chi ky vao cac Hoa don ban
hang. Cong ty d& nhiéu lan yéu cau 6ng Ch phai thanh toan sé tién 6ng Ch con
no Cong ty nhung 6ng Ch chi khit ng. Ngay 08/02/2017, anh Nguyén Tién Ph Ia
nhan vién ctia Cong ty va ong Ch d4 d6i chiéu cong no cua 6ng Ch véi Cong ty.
Sau khi d6i chiéu xong thi dng Ch da ky vao Bién ban x4c nhan no ¢6 noi dung:
“Tinh dén hét ngdy 19/12/2016, 6ng Ch con no Cong ty tong s tién la
195.866.000d”. Tir d6 dén nay, 6ng Ch van khong tra tién cho Cong ty. Nay,
Cong ty khoi kién yéu cau vo chong 6ng Nguyén Xuan Ch, ba L& Thi T phai lién
d6i thuc hién trach nhiém hoan tra cho Cong ty khoan ng gdc 1a 195.866.000d va
tién 14i phat sinh tir ngay 19/12/2016 dén nay theo quy dinh ctia phéap lut.

Ong Ch d4 trinh bay: Ong thira nhan c6 mua sat va xi ming cta Cong ty
tir ngay 14/5/2016 dén ngay 19/12/2016. Qua trinh mua hang va tra tién cua
Cong ty 6ng déu ghi chép vao 1 cudn sé. Khi mua hang cia Cong ty cd lan tra
tién c6 1an no lai Cong ty. Pén khoang dau nam 2017 thi vo chong 6ng Ch
khéng mua sat va xi mang cua Cong ty nita. Ngay 08/02/2017, ong Ch d4 ky vao
Bién ban cong ng do anh Ph (can bd cua Cong ty) thay mat Céng ty lap va Bién
ban ¢6 ndi dung dng Ch thira nhin 6ng Ch d no Cong ty sb tién 195.866.000d.
Nhung ngay sau d6 ong Ch d4 vé kiém tra lai s6 no tién cua Cong ty ma dng Ch
d& ghi chép khi mua hang cia Cong ty thi 6ng Ch xac dinh 6ng Ch chi con ng
Cong ty khoang 165.000.000d. Nay, éng Ch chi dong y tra cho Cong ty s tién
khoang 165.000.000d. S6 tién ong Ch ng Cong ty cu thé bao nhiéu thi 6ng Ch s&
cung cap cho Toa &n cu thé sau. Ong Ch dé nghi Cong ty xem xét lai vé Bién ban
chét no ngdy 08/02/2017 giira ong v4i Cong ty Th.

Ban an so tham d4 chip nhan yéu ciu khoi kién cua Cong ty va budc vo
chong 6ng Ch phai tra cho Cong ty tong s tién gbe va tién 14i 1a 221.132.70080.

Sau khi xét xtr, 6ng Ch nop don khang cdo khong dong y ban an so tham d
xt. Tai don khang cao ngay 06/6/2018, dng Ch da trinh bay: “Pé nghi Tda an
phic tham stra ban 4n so thim. T6i chi dong y thanh toan cho Céng ty s6 tién 1a
165.030.000d, theo nhitng Hoa don ban hang c6 cac sé seri cu thé 1a: 027477,
027521, 029122, 028706, 029170, 031316, 027202, 028350, 027580, 028221,
027729, 031038, 028761, 027599, 027008, 028622, 027979, 027514, 028556,
027721, 027671, 027824, 027051, 028817, 027840, 027942, 030159, 027896,
029664, 027762, 030220, 030006, 029591, 029580, 031165, 029445, 029342,



029432, 030489, 028875, 028082”. Kém theo don khang cao 6ng Ch da gui cho
Toa an ban pho t6 cua nhitng Hoa don nay.

Tai phién toa phlc tham, 6ng Ch chi thira nhan éng Ch con no Cong ty
130 triéu dong tién mua nguyén vat liéu xay dung va 6ng Ch chi dong y tra cho
Cong ty 130 triéu dong.

[1] Xét yéu cau khang cao ciia ong Ch khong dong ¥ tra cho Cong ty 6
tién mua hang Iy 195.866.000d, Hoi dong xét xir xét thay:

Theo 101 khai ctia cac bén duong sy va Bién ban xac dinh cong ng do
Cong ty xuat trinh thi phai xac dinh: Trong thoi gian tir ngay 14/5/2016 dén
ngay 19/12/2016, dng Ch da mua vat liéu xdy dung (sit thép, xi ming...) cta
Cong ty va 6ng Ch con no tién mua hang cia Cong ty 1a c6 that. Nay, Cong ty
d0i 6ng Ch phai tra cho Cong ty tién mua hang ma dng Ch con no Cong ty nén
phai x4c dinh quan hé phap lut tranh chip 1a: “Tranh chip vé Hop dong mua
b&n hang hoa”.

Qua trinh giai quyét tai Toa an cip so tham, 6ng Ch khong xuat trinh sd
ghi chép thé hién dién bién viéc 6ng Ch mua hang cua Cong ty va dng Ch ciing
khong néu dugc sé tién cu thé ma dng Ch con no Cong ty. Toa an d4 cin cir vao
Bién ban xac nhan cong ng do anh Nguyén Tién Ph 1a nhan vién cta Cong ty 1ap
ngay 08/02/2017 c6 noi dung: “Ong Ch con ng cong ty sb tién hang la
195.866.000d” tir d6 xac dinh 6ng Ch con ng Cong ty sb tién 195.866.000d va
budc 6ng Ch phai tra cho Cong ty tién gbc va tién 14i 1a 221.132.7008. Trong khi
6ng Ch vin khong thira nhan “Ban chdt ng gitta 6ng Ch va Cdng ty ngay
08/02/2017”, 6ng Ch dé nghi ddi chiéu lai cong ng gitta 6ng Ch va Cong ty. Toa
an cap so tham cling khong y8u cau Cong ty cung cap cac Hoa don ban hang dé
cho cac bén tién hanh dbi chat v6i nhau dé 1am rd nhiing van dé nay. Ban an chi
nhan dinh “6ng Ch chi hira hen s& giao ndp cho Toa an sau nhung dén ngdy xét
xir so tham 6ng Ch van khong giao ndp cac tai liéu, chimg cr nay dé bao vé
quyén va lgi ich hop phap ctia ong Ch nén dng Ch phai ganh chiu hau qua cta
viéc khong xuit trinh dugc cac ching cr chimg minh 6ng Ch chi con ng cong ty
Th khoang 165.000.000d”. Viéc ban an so thim d4 nhan dinh nhu vay 1a chua
dam bao tinh khach quan ctia vu va chua dam bao quyén loi cho 6ng Ch bai 18:
Pé ching minh viéc 6ng Ch c6 no Cong ty sb tién 195.866.000d 1a dung hay
khong dung thi Toa &n phai yéu cau Cong ty phai ndp cac chung cr 1a cac Hoa
don ban hang cua Cong ty cho Toa an. Sau khi Cong ty d& xuat trinh duoc cac
tai liéu, chimg cir ndy thi Toa &n phai cho céc bén tién hanh ddi chat vé nhiing
van d& con mau thudn. Tir d6 moi ¢ can cir xem xét yéu cau khoi kién cia
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Nguyén don 1a dung hay khong dung. Vi nhitng ching ¢ néu trén, Toa an cip
so thAm d4 budc 6ng Ch phai tra cho Cong ty sb tién 195.866.0004 1a chwa di co
SO.

[2] Xét vé sd tién ong Ch coOn ng Cong ty, Hoi ddng xét xir xét thay:

Trude khi Toa an cip phic thim giai quyét vu an, Toa an d4 c6 Quyét
dinh thu thap ching cr. Toa an d4 yéu cau Cong ty Th phai xuét trinh cho Toa
an toan bo cac tai lidu lién quan dén viéc ban hang cua Cong ty ddi vdi ong Ch.
Theo yéu cau cta Toa &n, Cong ty da xuat trinh cac Hoa don ban hang tir ngay
14/5/2016 dén ngay 19/12/2016 va bang chi tiét cong ng cua 6ng Ch voi Cong ty
theo cac Hoa don tirng ngay ban hang.

Ong Ch d3 dugc xem todn b cac Hoéa don ban hang va Bang ké chi tiét
cdng no ciia 6ng Ch vai Cong ty do Cong ty d& xuat trinh cho Toa &n.

Tai Bién ban lam viéc ngay 17/9/2018 (trudc khi xét xur vu an), éng Ch da
trinh bay: Trong tong s6 cac Hoa don ban hang do Cong ty da xuat trinh cho Toa
an thi 6ng Ch chi thtra nhan 36 Hoa don ban hang trong d6 c6 27 Hoa don ban
hang (c6 chir ky ctia ngudi mua hang la “Chinh” va “Tan”) va 09 Hoa don khong
c6 chir ky cua nguoi mua. 22 Hoa don ban hang con lai, dng Ch khong thtra nhan
trong do c6 16 Hoa don khong c6 chir ky cua ngudi mua hang va 6 Héa don co
ghi tén nguoi mua la “Chinh” va “Tan” (6ng Ch da khéng cong nhan chir ky cta
ong Ch va ba Tan (vg d6ng Ch) trong cac Hoa don nay).

* 36 Hoa don ong Ch thira nhan gom:

- 27 Hoa don ban hang c6 chir ky cua nguodi mua trong cac ngay cu thé 1a;
17/5/2016; 22/5/2016; 07/6/2016 (gom 2 Hoa don); 20/6/2016; 24/6/2016;
28/6/2016; 29/6/2016; 03/7/2016; 06/7/2016; 21/07/2016; 06/8/2016; 12/8/2016;
20/8/2016; 24/8/2016; 27/8/2016; 04/9/2016; 06/9/2016; 08/9/2016; 18/9/2016;
23/9/2016; 06/10/2016; 22/10/2016; 28/10/2016; 13/11/2016; 01/12/2016;
13/12/2016.

- 09 Hoéa don khong c6 chir ky cua nguoi mua nhung d& dugc 6ng Ch thira
nhan trong cac ngdy gom: 23/5/2016; 12/6/2016; 23/6/2016; 24/8/2016;
18/9/2016; 23/9/2016; 05/12/2016; 09/12/2016; 19/12/2016.

* 22 Hoa don ong Ch khong thira nhan gom:

- 16 Hoa don khong co6 chit ky ctiia nguoi mua hang;

- 06 Hoa don c¢6 ghi tén ngudi mua 1a “Ch” va “T” (6ng Ch d& khdng cong
nhan chit ky ctia 6ng Ch va ba T (vo 6ng Ch) trong cac Hoa don nay).

Dbi véi 36 Hoa don ban hang ma ong Ch d4 thira nhan: Theo 6ng Ch thi
sau khi tinh tong sb tién mua hang, khau trir di s6 tién da tra thi 6ng Ch chi con
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no Cong ty sb tién 130 triéu dong. Ong Ch chi dong ¥ tra cho Cong ty 130 triéu
d6ng nhung phia chi Bic dai dién theo ty quyén cua Cong ty ¢4 khdng dong .

Vé viéc 6ng Ch chi dong y tra cho Cong ty sb tién 130 triéu dong, Hoi
dong xét xir xét thay:

Ong Ch chi thira nhan 36 Hoéa don ban hang cua Coéng ty va dng Ch
khong thira nhan 22 Hoéa don ban hang cta Cong ty.

+ Pbi v6i 36 Hoa don ma 6ng Ch thira nhan thi Hoi dong xét xir da kiém
tra, d6i chiéu s6 lugng hang, tién hang. Sau khi khau trir sb tién 6ng Ch d4 tra thi
tong s tién hang ma 6ng Ch phai tra Cong ty 1a 117.450.000d- (36 Hoa don thé
hién & Bang giai trinh s6 1 kém theo ban 4an).

+ Pbi voi 22 héa don 6ng Ch khong thira nhén, trong d6 c6 06 hoa don co
chir ky ciia nguoi mua hang la: “Ch” va“T” va 16 hoa don khong thé hién chir ky
Cua ngud1 mua.

- B6i v6i 06 hoa don c6 chir ky cta ngudi mua hang la: “Ch” va “T”, Hoi
dong xét xtr xét thay: Miac du 6ng Ch khong thira nhan chir ky : “Ch” va “T”
trong cac Hoa don ban hang do Cong ty xut trinh nhung 6ng Ch khéng nop tién
tam tng chi phi gidm dinh chit viét nén khong c6 cian cir xac dinh Cong ty da gia
mao cac chit ky ctia 6ng Ch va ba Tan (vo dng Ch) dbi v6i cac Hoa don nay. Do
vay 6ng Ch phai chiu trach nhiém tra Cong ty sb tién hang con ng Cong ty d6i
VGi tit ca cac Hoa don nay; Theo 06 Hoa don nay thi 6ng Ch con ng Cong ty sd
tién 19.620.0004d - (06 Hoa don thé hién ¢ Bang giai trinh s6 2 kém theo ban an).

- Bdi véi 16 Hoa don khong thé hién chit ky cua nguoi mua hang, dng Ch
khéng thira nhan nhung trong d6 08 Hoa don co sb seri va ngay thang duoc dng
Ch thira nhan trong don khang céo ctia 6ng Ch. Ong Ch da dé nghi Toa &n chap
nhan cho 6ng Ch phai tra cho Cong ty s tién 165 triéu theo cac Hoa don trong
d6 08 Hoa don gdm.

6 027599 ngay 15/6/2016;

s6 027979 ngay 08/7/2016;

s 028082 ngay 14/7/2016;

s6 028350 ngay 24/7/2016;

s6 029432 ngay 22/9/2016;

s6 029580 ngay 02/10/2016;

$6 029591 ngay 02/10/2016.

6 030220 ngay 31/10/2016.

Ca 8 Hoa don néu trén khong dugc 6ng Ch thira nhan tai phién toa phdc
tham. Ong Ch cho rang 6ng Ch khong mua hang cia Cong ty theo cac Hoa don
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ban hang nay nhung can bo ciia Cong ty ¢4 mang dén nha 6ng Ch va giao cho
6ng Ch. Nhung 16i trinh bay cua dng Ch khong duogc chi B dai dién cho Cong ty
thira nhan. Hoi dong xét xtr xét thay: Loi khai ctia 6ng Ch 1a khéng hop 16 gich
va khong ¢ co s chip nhan. Boi 1&: Ong Ch d trinh bay 13 dng Ch khéng mua
hang cua Cong ty theo nhiing Hoa don ban hang nay nhung 6ng Ch ciling khong
ly giai duoc vi sa0 ma 6ng Ch lai thira nhan sé tra tién cho Cong ty theo nhiing
Hoéa don nay trong don khang cdo. Nhitng Hoa don nay con dugc 6ng Ch pho to6
kém theo don khang céo va gui cho Toa an sau khi xét xr so tham.

Do vay, Hoi ddng xét xir xét thiy: Can budc 6ng Ch phai tra cho Cong ty
s6 tién ma dng Ch con ng dbi voi 8 Hoa don ban hang nay. Cu thé 13 s6 tién hang
theo 08 Hoa don nay dugc tinh 1a 29.960.000d- (8 Hoa don thé hién ¢ Bang giai
trinh s6 3 kém theo ban an).

+ Pdi voi 16 - 8 = 08 Hoa don con lai khong c6 chit ky ctia 6ng Ch, khong
dugc 6ng Ch thira nhan nén khong c6 cin cit budc dng Ch phai tra tién cho Cong
ty d6i voi 08 Hoa don ban hang nay, (08 Hoa don thé hién tai Bang giai trinh sd
4 kém theo ban an).

Tir nhitng sy phan tich trén, Hoi dong xét xir xét thay: Can chip nhan 1
phan khang cdo cta 6ng Ch, sira ban an so tham da xir theo huéng: Budc ong
Ch phai tra cho Cong ty tong sb tién hang ma éng Ch con Cong ty Ia:

117.450.000d (No bang 1) + 19.620.000d (N¢ bang 2) + 29.960.0004

(No ¢ bang 3) = 167.030.0004.

[2] Vé viéc 6ng Ch khong ddng ¥ tra tién 14i cho Cong ty, Hoi ddng xét xur
xét thay: Do ngay 08/02/2018, hai bén d4 chdt no. Tai muc 2.2 Diéu 2 cua Bién
ban x4c nhan ng da néu: “Néu thanh toan khong dung thoi gian d& cam két thi B
la Bén mua s& phai chiu 13i theo I4i suat cia Ngan hang Nha nudc tai thoi diém
tra cham”.

Nhu vay, trudc ngdy 08/02/2018, cac bén khong thoa thuan vé tién 14i
phai tra. TOa &n cap so tham budc 6ng Ch phai tra tién 14i cho Cong ty tir ngay
19/10/2016 1a khong dung. Hoi dong xét xir xét thay can stra ban an so thim vé
viéc ong Ch phai tra tién 14i cho Cong ty d6i véi sb tién 167.030.0004 tinh tur
ngay 08/02/2018 dén ngdy xét xir so tham la 15 thang 17 ngay.

Tuy nhién, tai Bién ban xac nhan ng ngay 08/02/2018 thi cac bén ciing
khéng néu rd i suat cua Ngan hang Nha nudc 14 bao nhiéu nén 6ng Ch phai tra
tién 13 cho Cong ty ddi véi sb tién 167.030.000d theo muc 1ai suat dugc quy
dinh tai Diéu 468 BLDS nam 2015. S4 tién 14i dugc tinh cu thé nhu sau:

167.030.000d x (15 + 17/30) thang x 10%/12 thang = 21.667.5024.
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Tong s6 tién gbe va tién 18i 6ng Ch phai tra cho Cong ty 1a: 167.030.0004
+21.667.502d = 188.697.5024d.

Tién an phi dan sy so thim ma éng Ch phai ndp duoc xac dinh lai 1a:

188.697.502d x 5% = 9.433.8754.

S tién an phi Cong ty phai chiu do 1 phan khoi kién ciia Cong ty khong
duoc chap nhan d6 1a: (195.866.000d - 188.697.502d) x 5% = 358.424d.

Toa an cip so tham da tuyén Idi suit cham thi hanh an theo Idi suat co
ban cta Ngan hang Nha nudc duge quy dinh tai khoan 2 Piéu 305 BLDS nim
2005 1a khong diing, Hoi dong xét xtr xét thiy: Can sira lai ban an so tham vé
cach tuyén li suat cham tra theo Diéu 468 BLDS nim 2015.

Vi cac I€ trén.

QUYET PINH:

Ap dung khoan 2 diéu 308 BLTTD 2015 chap nhan 1 phan khang céo cta
6ng Nguyén Xuan Chinh, stra ban 4n an so thim da xu.

Ap dung khoan 3 Piéu 26; khoan 1 Piéu 131; Diéu 271; Piéu 273 cua Bé
luEt té tong dén sti; C.c 8i0u 401; 405; 424; 428, 438, 280; 281, 283; 285;
290; 298 cua Bé IuEt don su nam 2005; Diéu 288, khoan 2 Diéu 468 cua Bo luat
dan su nam 2015; §i0u 27 LuEt H«n nhén vy gia ®nh; khoan 2 Diéu 26 cua Nghi
quyét s6 326/2016/UBTVQH 14 ngay 30/12/2016 cua Uy ban thudong vu Qudc
hoi vé an phi, 1& phi Toa an xir:

ChEp nhEn y2u cCu khéi kidn cfia Cong ty TNHH TMDV va cau ty hanh
Th;

- Buéc 6ng Nguyén Xuan Ch va ba Lé Thi T ph{i ci nghla vo li2n @fi
thanh to,n tr] cho Céng ty TNHH TMDV va cau ty hanh Th téng sé tiOn
188.697.502d (Mot tram tAm muoi tdm triéu sau trim chin muoi bay nghin nim
trim linh hai ddng) (trong d6 tién goc la 167.030.000¢ va tién I-i Iy
21.667.5024.

“\V/& 4n phi DSST: Ong Ch va ba T phai chiu 9.433.875d 4n phi DSST.

cong ty TNHH TMDV va cau ty hanh Th phai nop 358.424d an phi
DSST nhung dugc khiu trir vao s6 tién Cong ty da ndp tam ung an phi 13
5.150.0008 theo Bi2n lai thu tiOn t*m gng _n ph! s& AA/2016/0001924 ngpy
12/12/2017 cfia Chi coc thi hunh _n don st huyOn H. Hoan tra Cong ty sb tién
con thira 1a: 4.791.5764.

-V¢é an phi DSPT: Ong Ch khéng phai ndp an phi dan su phac tham.
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Hoan tra 6ng Ch 300.0004 tién tam tng an phi d& nop tai Bi2n lai thu tiOn
tim gng .n ph! s& AA/2017/0001481 nguy 07/6/2018 cfia Chi coc thi hunh _n
don su huyOn Hiép Hoa.

Ké tir ngdy ban an c6 hiéu luc phap luat hodc ké tir ngay c6 don yéu cau
thi hanh an ciia ngudi dugc thi hanh 4an cho dén khi thi hanh xong tat ca cac
khoan tién, hang thang bén phai thi hanh an con phai chiu khoan tién 14i cta sb
tién con phai thi hanh an theo mirc 14i suit quy dinh tai khoan 2 Diéu 468 Bo luat
Dan sy nam 2015.

Trudng hop ban an duoc thi hanh theo quy dinh tai diéu 2 Luat thi hanh &n
dan su thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh an dan su co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh &n
hoic bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7, 7a, 7b va Diéu 9
Luat thi hanh an dan sy; thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai
diéu 30 Luat thi hanh &n dan sy.

An xtr phtic thdm c6 hiéu lyc phap luat ké tir ngdy tuy@n an.

Noi giii: TM. HOI PONG XET XU PHUC THAM
-VKSND tinh Bic Giang; Tham phan - Chii toa phién toa
-Toa an nhan dan huyén H;
-Chi cuc THADS huyén H;
-Céac duong su;
-Luu HS; VP.

(Da ky)
Pham Thi Minh Hien
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Bang giai trinh vé cic Hoa don kém theo ban 4n din sy phiic thim sb
69/2018/DSPT ngay 18/9/2018 ciia Toa an nhan dan tinh Bac Giang.

Béang 1 gdm 36 Hoa don 6ng Ch da thira nhan.

STT Sg(‘r‘l‘;’a Ngay mua | S6 tién mua thiﬁ;if;‘én S6 con ng Ghi ch
01 027051 | 17/5/2016 5.140.000 0 5.140.000 2 ma hang
02 027202 | 22/5/2016 3.480.000 0 3.480.000 1 ma hang
03 027514 | 07/6/2016 9.940.000 6.000.000 | 3.940.000 1méa
04 027521 | 07/6/2016 26.720.000 | 6.000.000 | 20.720.000 | 1 ma hang va chét
chitne | G3 may con g
20.720.000
05 027671 | 20/6/2016 2.320.000 2.320.000 |0 1 ma hang
06 027762 | 24/6/2016 3.450.000 0 3.450.000 1 ma hang
07 027824 | 28/6/2016 3.450.000 0 3.450.000 1 ma hang
08 027840 | 29/6/2016 3.450.000 0 3.450.000 1 ma hang
09 027896 | 03/7/2016 2.300.000 0 2.300.000 1 ma hang
10 027942 | 06/7/2016 6.020.000 0 6.020.000 2 ma hang
11 028221 | 21/07/2016 | 7.170.000 0 7.170.000 2 ma hang
12 028556 | 06/8/2016 5.750.000 0 5.750.000 1 ma hang
13 028706 | 12/8/2016 5.750.000 3.000.000 | 2.750.000 1 ma hang
14 028817 | 20/8/2016 5.750.000 0 5.750.000 1 ma hang
15 028875 | 24/8/2016 4.260.000 0 4.260.000 1 ma hang
16 028944 | 27/8/2016 5.690.000 2.000.000 | 3.690.000 2 ma hang
17 029074 | 04/9/2016 5.750.000 0 5.750.000 1 ma hang
18 029122 | 06/9/2016 5.750.000 0 5.750.000 1 ma hang
19 029170 | 08/9/2016 7.100.000 0 7.100.000 1 ma hang
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20 029342 | 18/9/2016 5.750.000 0 5.750.000 1 ma hang

21 029445 | 23/9/2016 5.080.000 0 5.080.000 2 ma hang (hoa don
Ky nhan 2 tan xi
VSPC30, 2 tan xi
HTPC30 nhung tinh
tién hoa don chi tinh
2 tin VSPC 30 va 1
tan HTPC30 1 bi
thiéu 01 tan
HTPC30); S6 cong
ng cia Cong ty da
tinh dung).

22 029664 | 06/10/2016 | 7.170.000 5.000.000 | 2.170.000 2 ma hang

23 030006 | 22/10/2016 | 5.750.000 3.000.000 | 2.750.000 1 ma hang

24 030159 | 28/10/2016 | 7.170.000 3.000.000 | 4.170.000 2 ma hang

25 030489 | 13/11/2016 | 7.170.000 2.500.000 | 4.670.000 2 ma hang

26 030881 | 01/12/2016 | 7.020.000 3.720.000 | 3.300.000 3 ma hang

27 031165 | 13/12/2016 | 5.500.000 3.000.000 | 2.500.000 1 ma hang

28 027231 | 23/5/2016 2.320.000 2.320.000 |0

29 027580 | 12/6/2016 2.320.000 2.320.000 |0

30 027729 | 23/6/2016 2.840.000 2.840.000 |0

31 028868 | 24/8/2016 6.900.000 7.200.000 | +300.000 (du tién)

32 029340 | 18/9/2016 1.200.000 1.200.000 |0

33 029448 | 23/9/2016 3.015.000 3.015.000 |0 Bang cong no ghi
3.013.000 (nham)

34 030967 | 05/12/2016 | 4.800.000 4.800.000 |0

35 031083 | 09/12/2016 | 5.500.000 5.500.000 |0

36 031316 | 19/12/2016 | 4.400.000 4.400.000 |0

Tong cong tir sé thir tw (5-36) | 157.865.000 | 61.135.000 | 96.730.000

Téng ca chdt ng 1dn 1 con ng

20.720.000 + 96.730.000 = 117.450.000

* Tong sd tién ong Ch con ng Cong ty theo 36 Hoa don nay 1a 117.450.0004.
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Bang 2 gom 06 Hoéa don c6 chit ky cta nguoi mua 1a “Ch” va “T” (dng Ch
khong thtra nhan):

STT Sg(‘r‘l‘;’a Ngay mua | Sé tién mua thiﬁ;if;‘én S con ng Ghi ch

01 027008 | 14/5/2016 3.480.000 1.160.000 | 2.320.000 1 ma hang

02 027477 | 04/6/2016 3.480.000 2.200.000 | 1.280.000 Hoa don c6 ghi
chot no
13.260.000

03 027721 | 22/6/2018 3.450.000 0 3.450.000

04 028622 | 09/8/2016 5.800.000 3.000.000 | 2.800.000

05 028761 | 16/8/2016 7.170.000 2.000.000 | 5.170.000

06 029236 | 11/9/2016 4.600.000 0 4.600.000

Téng chng 27.980.000 |8.360.000 | 19.620.000

Tong so tién mua hang theo 06 Héa don nay 1a 19.620.000d

Bang 3 gom 8 Hoa don khéng c6 chit ky ctia 6ng Ch, ba T nhung 6ng Ch da
thira nhan d& mua hang theo cac Hoa don nay trong don khang céo cta 6ng Ch.

STT Sg(‘r‘l‘;’a Ngaymua | Sb tién mua thiﬁ;if;‘én S6 con ng Ghi ch
01 027599 | 15/6/2016 4.060.000 3.000.000 | 1.060.000

02 027979 | 08/7/2016 5.750.000 5.400.000 | 350.000

03 028082 | 14/7/2016 5.750.000 0 5.750.000

04 028350 | 24/7/2016 2.840.000 0 2.840.000

05 029432 | 22/9/2016 5.750.000 0 5.750.000

06 029580 | 02/10/2016 | 3.360.000 0 3.360.000

07 029591 | 02/10/2016 | 7.100.000 0 7.100.000

08 030220 | 31/10/2016 | 5.750.000 2.000.000 | 3.750.000

Téng chng 40.360.000 | 10.400.000 | 29.960.000

Tong sd tién mua hang theo 08 Hoa don nay 1a 29.960.000d.
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Bing 4 gom 8 Hoa don khong c6 chir ky cua ong Ch, ba T va 6ng Ch ciing
khong thira nhén.

STT Sg(‘r‘l‘;’a Ngay mua | Sé tién mua thiﬁ;if;‘én S con ng Ghi ch

01 027263 | 25/5/2016 2.320.000 0 2.320.000 1 ma hang

02 029053 | 03/9/2016 5.750.000 2.750.000 | 3.000.000

03 029477 | 25/9/2016 7.100.000 0 7.100.000

04 | 029567 | 01/10/2016 |11.503.300 | 4.260.000 |7.243.300 | Bang cong ng ghi
thanh toan
4.290.000d
(nham)

05 029796 | 12/10/2016 | 5.750.000 0 5.750.000

06 029834 | 14/10/2016 | 3.450.000 0 3.450.000

07 030027 | 23/10/2016 | 5.750.000 0 5.750.000

08 031257 | 16/12/2016 | 5.500.000 5.000.000 | 500.000

Tong cong 47.123.300 | 12.010.000 | 35.113.300

Tong sd tién mua hang theo 08 Hoa don nay 1a 35.113.3004.
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