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V/v tranh chap vé hop dong thi cong xay dung

, _ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN BAU BANG, TINH BINH DUONG

- Thanh phin Hpi dong xét xir so' tham gom cé:

Tham phan - Chii toa phién tda: Ba Huynh Kim Xuyén.

Cdc Hoi tham nhén dan:

Ong Duong Thanh Cong;

Ong Nguyén Ngoc Giau.

- Thw ky phién toa: Ba Phan Thi Phuong, 1a Thu ky Toa an nhan dan huyén
Bau Bang, tinh Binh Duong.

- Dai di¢n Vién kiém st nhén din huy¢n Bau Bang, tinh Binh Duong tham
gia phién toa: Ba Vo Thanh Huyén - Kiém sat vién.

Ngay 01 thang 11 nam 2019, tai try s¢ Toa dn nhén dan huyén Bau Bang, tinh
Binh Duong xét xur so tham cong khai vu én thu Iy s6 177/2018/TLST-DS ngay 05
thang 12 nam 2018 vé tranh chap vé hop dong thi cong xay dyng theo Quyet dinh
dua vy an ra xét xu so 56/2019/QDXXST-DS ngay 05 thang 9 ndm 2019 va Quyét
dinh hoan phién toa so 48/2019/QDST-DS ngay 02 thang 10 nam 2019 giira cac
duong su:

- Nguyén don: Anh Nguyén Phi C, sinh nam 1978; ho ’khéu thudng tra: t6 6, ap
V, X& H, huyén P, tinh Binh Duong; tam tru: so 251, t6 6, ap 3, xa H, huyén B, tinh
Binh Duong, c6 mat.

- Bi don: Cong ty A; dia chi try s¢ chinh: s6 275/2/15, dudng Lé Chi D, khu
pho 3, phuong H, thanh phd M, tinh Binh Duong; dia chi van phong giao dich: s6
113, duong Pham Ngoc Th, phuong H, thanh phd M, tinh Binh Duong.

Ngtfd'i dai dién hop phadp cua bi don: AI}h Nguyén Van N, sinh pém: 1981; cu
trd tai: s0 275/2/15, duong Lé Chi D, khu pho 3, phuong H, thanh pho M, tinh Binh
Duong; chuc danh:, Chu tich Ho1 dong thanh vién kiém Giam doc, 1a nguoi dai di¢n
theo phap luat (Gidy ching nhén dang ky doanh nghiép Cong ty Trach nhiém hitu
han hai thanh vién tr¢ 1€n, mé s6 doanh nghiép: 3702303321, dang ky lan dau: ngay
30 thang 9 nam 2014, dang ky thay doi lan thi: 2, ngay 16 thang 3 nam 2015 do



Phong Pang ky kinh doanh — S¢ Ké hoach va Pau tu tinh Binh Duong cip), vang
mat.

NOI DUNG VU AN:

Tai Don khoi kién ngay 28 thang 11 nam 2018 cta nguyén don anh Nguyén
Phi C, cac 101 khai trong qua trinh giai quy€t vu an cling nhu tai phién toa so tham,
nguyén don trinh bay:

Theo Hop ddng thi cong xay dung (phan nhan cong), cong trinh: Nha & gia
dinh; hang muc: X4y méi s6 022018/HDTCXDT/KT3A-NPC ngay 15 thang 01 nim
2018 (sau day goi tat 1a Hop dong s6 022018), anh C 1a bén A va Cong ty A (sau
day goi tat 1a Cong ty) la bén B cuing ky két v4i ndi dung nhu sau:

Anh C dong y giao cho Cong ty thi cong toan bd cong trinh theo hinh thirc thau
nhan coéng hoan thién cong trinh; khéi lwong cong viée duoc tinh theo hop dong dwra
trén ban vé& thiét ké (HO so thiét ké k¥ thuat va Phdi canh ndi that do Cong ty thiét
ké, dugc dong cudn kho gidy A3 ma anh C da ndp cho Toa an); thi cong dén khi
nghiém thu va ban giao cong trinh.

Hang muc ma Cong ty can phai 1am bao gdm: phan xay co ban (cong tic hoan
thién mat bﬁng va dung trai, tap két du phuong tién dung cu thiét bi phuc vu trong
qua trinh thi cong va an toan cho nhiing ho lién ké; cong tac dao dat lam dai mong;
cong tac lam da kiéng mong; cong tac bé tong; cOng tac cot thép; cong tac xi mang;
cong tac xay tho; dién tich bao xay dung bao gom hang rao, san cong va ky 6t phia
trudc va cong tac xdy bé vé¢ sinh ty hoai); phan xay dung hoan thién (cong tac di
dién, nudc tho; cong tac p lat gach; cong tac son nudc va chong tham; cong tac
hoan thién lan can, cau thang va ctra cac loai theo ban vé thiét ké; cong tac lip dit
thlet bi dién, dudng 6ng cap nudc néng, nudc lanh, thiét bi vé sinh, ADSL, cap
truyén hinh; cong tac lop méi va xtr Iy thoat nude cho ca cong trinh; cong tac phao
chi va phu diéu theo ban v& thiét ké; 1 birc tranh phu diéu 3m? & phong khach (don
gian theo thiét ké) va dan gach phong khach cao 1,8m (tir 1,6m - 1,8m)).

Thoi gian thi cong: 06 thang (khong thoa thuén cu thé thoi gian khoi céng va
thoi gian hoan thanh); thuc t€ thoi gian khoi cong xay nha cua anh C khoang trudc
Tét Nguyén dadn nam 2018, du kién khodng thang 5 nam 2018 hoan thanh.

Gia tri hop dong (tinh theo thoa thuén gitra hai bén va dya trén ban v& thiét ké
xdy dung): gla tri hop dong thi cong la 1.546.000.000 dong, gia tri ban vé la
90.000.000 dong, tong gia tri hop dong 1a 1.636.000.000 dong; giam tién ban vé 1a
86.000.000 dong; tong gia tri hop dong di giam 1a 1.550.000.000 dong (chua bao
gém VAT 10%).

Phuong thire thanh toan:

- Dot 1: anh C tam tng cho Cdng ty 150.000.000 dong ngay khi hop ddng dugce
ky két. Va tmg tiép khi ra tét vao thi cong 200.000.000 dong COng ty s& trién khai
thi cong cong trinh tir dao hé moéng, do cot, dong cdt pha, lam da kiéng cho dén khi
d6 bé tong xong phan mong, chuan bi d6 cot 1am tang trét (giai doan nay tinh khoang
30 ngay).
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Giai doan nay anh C da thanh toan du 350.000.000 dong cho Cong ty (gém 05
phiéu thu: ngay 23 thang 11 nam 2017, ngay 15 thang 01 nim 2018, ngay 03 thang
02 nam 2018, ngay 15 thang 3 nam 2018 va ngay 24 thang 3 nam 2018) nhung Cong
ty van chua hoan thanh phan dam moéng, d6 bé tong moéng dé hoan thanh cos 0.0
(mit nén cua tang trét). Theo anh C, chi phi nhan cong con lai dé hoan thanh phan
cong viée giai doan nay 1a 20.000.000 ddng.

- bot 2: anh C tmg cho Cong ty 250.000.000 ddng ngay sau khi Cong ty trién
khai d6 san lau 1, dong cot pha, lam san lau 2 (giai doan nay tinh khoang 30 ngay).

Giai doan nay anh C da thanh toan du 250.000.000 déng cho Cong ty (gém 03
phiéu thu: ngay 06 thang 4 nam 2018, ngay 02 thang 6 nim 2018 va ngay 20 thang
7 nam 2018; riéng phiéu thu ngay 20 thang 7 nam 2018 thi con thira 50.000.000
déng cho giai doan sau) nhung COng ty van chua hoan thanh phf?ln db cotlau 1, 2, 3,
da s6 4 va s6 10. Theo anh C, chi phi nhan cong con lai dé hoan thanh phan cong
viéc giai doan nay la 100.000.000 dong.

- bot 3: anh C tmg cho Cong ty 200.000.000 dong ngay sau khi Cong ty trién
khai @6 xong lau 3, 1au 4 va 4p mai (giai doan nay tinh khoang 30 ngay).

Giai doan nay anh C da thanh toan du 200.000.000 dong cho Cong ty (gom 03
phiéu thu: ngay 20 thang 7 nim 2018, ngay 14 thang 8 nam 2018 va ngay 18 thang
9 nam 2018; riéng phiéu thu ngay 18 thang 9 nam 2018 thi con thira 150.000.000
d6ng cho giai doan sau) nhung Cong ty van chua hoan thanh cau thang va ap mai.
Theo anh C, chi phi nhan cong con lai dé hoan thanh phan cong viéc giai doan nay
1a 130.000.000 dong.

- Pot 4: anh C ung cho Cong ty 250.000.000 dong ngay sau khi hoan thién
tuong cho dén khi xong toan bd tuong, di dién tudng va di hé thong cap thoat nudc,
lat gach nén gach WC va gach 6p tuong, son nude... (giai doan nay tinh khoang 30
ngay).

Giai doan nay anh C di tmg cho Cong ty 150.000.000 dong cho Cong ty (phiéu
thu ngay 18 thang 9 nim 2018) nhung Cong ty van xay chua hoan thanh. Nhu vay,
anh C da tmg 16 cho Cong ty 1a 100.000.000 dong.

- Dot 5: anh C tmg cho Cong ty 230.000.000 ddng ngay sau khi dim v4, rap cta
va céc thiet bi WC, den chiéu sang cho dén khi ban giao cong trinh (giai doan nay
tinh khoang 30 ngay).

- Pot 6: anh C tng cho Cong ty 200.000.000 dong ngay sau khi ky bién ban ban
giao nha (giai doan nay tinh khoang 15 ngay).

- Pot 7: anh C thanh toan sb tién 70.000.000 dong ngay sau khi thu tuc hoan
cong nha dugc thyuc hién xong (giai doan nay tinh khoang 15 ngay).

Béo hanh k¥ thuat ng6i nha l1a 01 nam.

Nhu vy tir dot 1 dén dot 4, Cong ty da vi pham vé phuong thirc thanh toan va
thot gian thi cong, khong hoan thanh phan cong viéc cua tung giai doan thi cong
theo thoa thuén trong hop dong nén ,anh C khong tiép tuc trng tién céac giai doan tiép
theo 1a dot 5, dot 6 va dot 7; tong so tién anh C da tmg cho Cong ty la 950.000.000
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d6ng; tong chi phi nhan cong Cong ty con no anh C 1a 350.000.000 dong. Tir ngay
16 thang 11 ndm 2018, COng ty ngung thi cong cong trinh; anh C da nhiéu 1an dién
thoai cho anh Nguyén Vin Ninh nhung anh N khéng nghe may; anh C lam Pon yéu
cau Giam ddc Cong ty A thyc hién dung hop dong thi cong xay dung ngay 17 thang
11 ndm 2018 gtri qua dudng buu dién cho COng ty nhung Cong ty van khong tra 1oi.
Ngay 28 thang 11 nam 2018, anh C lam don khéi kién Cong ty.

Vé cong trinh nha ¢ gia dinh cua anh C ma Cong ty thi cong, theo Gidy phép
xay dung s6 57/GPXD ngay 03 thang 5 nam 2018 ctia Uy ban nhan dan huyén B:

- Nha & thudc cip cong trinh cap III;

- Vi tri xay dung: thira dat s6 113, to ban dd s6 6, xa T, huyén B, tinh Binh
Duorng Vi tri xay dung: tir chan cong trinh dén tim duong BT 741B la 31,0 m; tur
chan cong trinh dén mép duong dat 1a 42,88 m (Glay ching nhén quyén sir dung dat
quyén so hitu nha & va tai san khac gan lién véi dat c6 sb vao sd CS02757 ngay 28
thang 02 ndm 2018 do S¢ Tai nguyén va Mdi truong tinh Binh Duong cap cho anh
C, tong dién tich dugc cap 2.488,1 m?, trong do dat & tai néng thon 1a 250 m?, dat
trong cdy lau nam la 1.802,8 m? va 435,3 m? dat trong cay lau nim thudc hanh lang
an toan duong bo).

- Cbt nén xay dung cong trinh: cao hon ¢t san +1,350 m.
- Mat d6 xay dung: 8,1%, hé¢ sO str dung dat: 0,32.

- Hanh lang an toan duong b6 duong DT 741B 1a 16,0 m tinh tir tim duong;
hanh lang an toan duong by duong dat 1a 5,0 m tinh tor mép duong.

- Dién tich xay dung tang 01: 200,6 m?; dién tich xay dung tang 02: 205 ,0 m?;
dién tich xay dung tang 03: 202,0 m?; dién tich xay dung tang 04: 200,4 m?, Tong
dién tich san: 808,0 m?; chiéu cao cong trinh: 26,782 m; sb tang: 04.

- Nha c6 két can: Mong B¢ tong cot thep (BTCT), da kleng BTCT, cot BTCT,
\(éch gach x4y t6, nén 16t gach ceramit, san tang 02 BTCT, san tang 03 BTCT, san
tang 04 BTCT, mai ngoi.

Theo anh C, tai thoi diém Toa 4n tién hanh xem xét, thAm dinh tai chd ngay 22
thang 01 nam 2019, két cau cong trinh nha & ciia anh C vé khdi luong cong viée dat
duoc so vai toan bd cong viée theo hop dong 1a 30%, khéi luong cong viée dat duoc
s0 v0i toan b can nha 1a 40%. Hién nay, mot s6 may moc, dung cu xay dung cua
Cong ty van con dé trén dat ciia anh C, anh C khong chiu trach nhiém vé nhiing tai
san nay ctia Cong ty. Pbi vai cong trinh nha ¢ ciia anh C, do Cong ty thi cong cham
tré va ngimg thi cong qua 1au nén sét; thép; phan ndi sét, thép; gach; cat; xi mang...bi
hu hong.

Anh C théng nhét véi két qua xem x¢&t, tham dinh tai chd do Toa an thuc hién
va két qua tham dinh gia, khong c6 v kién gi khac.

Nay, anh C van gilt nguyén yéu cau khoi kién dbi véi Cong ty: yéu cau huy Hop

doéng sd 022018; budc Cong ty bodi thuong thiét hai 10% gia tri hop dong 1a
150.0000.000 ddng cho anh C vi vi pham vé thoi gian thi cdng; budc Cong ty hoan
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tra chi phi nhan cong con lai 1 350.000.000 dong cho anh C vi da vi pham vé phuong
thure thanh toan theo hang muc hop dong.

Tai Bién ban vé viéc kiém tra viéc giao nop, tiép cén, cong khai chimg ctr ngay
29 thang 7 nam 2019, anh Nguyén Van N la nguoi dai dién hop phap cta bi don
Cong ty A trinh bay:

Cong ty thira nhan c6 ky két vai anh C Hop dong s6 022018 dé thi cong xay
dung nha cap III cho anh C. Qu4 trinh thuc hién hop dong, Cong ty di thuc hién
dung thoa thuan theo hop dong. Pén khoang thang 6 nim 2018, anh C khong tiép
tuc thanh toan chi phi nhan céng cho Cong ty nén Cong ty da dung thi cdng nha cia
anh C dén nay. Tai thoi diém dung thi cdng, Cong ty da hoan thanh nha anh C dugc
80% xay tho va da do bé tong xong phan ap mai, 04 cot tron phia trude nha mdi cot
chi d6 duoc ¥ cot, phan con lai chua thi cong. Loi trinh bay cua anh C la khéng
dung, vi phan mong phai hoan thanh xong thi Cong ty méi lam tiép cac phan khac
clia can nha nhu d6 cot, d6 san, cau thang va ap mai.

Hién nay, mot s6 may moc, dung cu xay dung cua Cong ty van con dé trén dat
cua anh C, do anh C khdng cho Cong ty mang veé. Viéc anh C tu ¥ xay dung cong
trinh nha cap III cia anh C khi dang tranh chap 1a khong diung.

~ Cong ty khong dong y véi toan bo yéu cau khoi kién cua anh C; khong dong y
két qua tham dinh gia theo Chung thu tham dinh gia s6 18/2019/BDV-CT ngay 28
thang 6 nam 2019 cua Cong ty C6 phan Tham dinh gid Binh Duong.

Kiém sat vién phat biéu y kién vé viéc tudn theo phap luat to tung va Ve viéc
giai quyet vu an:

‘ Qua trinh giai quyét vu an, viéc tun theo phap luat t6 tung ciia Tham phan, Hoi
dong xet xur, Thu ky phién toa va cia nguoi tham gia t6 tung dé thyc hién ding theo
quy dinh cua B9 luat T6 tung dan suy;

Yéu cau khoi kign cua anh C doi voi Cong ty 12 ¢6 can cir nén dé nghi Hoi dong
xet xir chap nhén toan bg yéu cau khoi kién cua anh C: huy Hop dong s6 022018,
budc Cong ty boi thuong thiét hai 10% gié tri hop dong 1a 150.0000.000 dong va
hoan tra chi phi nhan cong con lai 1a 350.000.000 dong cho anh C.

NHAN PINH CUA TOA AN:

Can ctr vao tai liéu, chimg cr d3 duoc kiém tra xem xét tai phién toa va két qua
tranh tung tai phién toa, Ho1 dong xét xtr phan tich, danh gia va nhan dinh:

[1] Vé tha tuc thu Iy viéc khai kién cua nguyén don da thuc hién dang theo cac
quy dinh vé khai kién va thu Iy vu an caa Bo luat To tung dan su.

[2] Vé quan h¢ phap luét: cac bén tranh chap phat sinh tir Hop dong thi cong
xay dung (phan nhan cong), cong trinh: Nha & gia dinh; hang muc: Xay mai so
022018/HDTCXDT/KT3A-NPC ngay 15 thang 01 nam 2018 (but luc s6 09 dén sd
13), day 1a mot loai hop dong xay dung dugc quy dinh tai diém b khoan 2 Diéu 140
ctia Luat Xay dung nim 2014 (sau ddy goi 1a Luat Xay dung). Hoi dong xét xir Xac
dinh quan hé phap luat trong vu an 1a tranh chap vé hop dong thi cong xay dung.
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[3] Vé tham quyén: tranh chap Ve hop dong thi cong xay dung gitra cac duong
su trong vu an 1a mot loai tranh chap vé dan sy thudc tham quyen giai quyet cua Toa
an. Trong vu ndy, nguyén don da lwa chon Toa 4n giai quyét tranh chap tai Toa an
nhan dan huyén Bau Bang, 1a Toa an noi hop dong thi cong xay dung gitra cac bén
dugc thuc hién giai quyét. Vi vy, vu an thudc thim quyén glal quyét cua Toa an
nhan dan huyén Bau Bang theo quy dinh tai diém g khoan 1 Diéu 40 cua B luat TS
tung dan sy.

[4] Cac van dé khac vé t tung:

Qua trinh td tung, nguyen don anh C c¢6 Pon yéu cau Toa an trung cau gidm
dinh d6i voi cong trinh nha ¢ gla dinh cua anh C ngay 08 thang 3 ndm 2019 (but lyc
s6 461); sau d6, anh C c6 Pon xin rut lai mot phan yéu cau trung cau giam dinh ngay
28 thang 3 nam 2019 (bt lyc sb 462) va bon xin rit yéu cau trung cau glam dinh
ngay 23 thang 4 nam 2019 (but luc s6 463); xét day la quyén cua anh C, viée rit yéu
cau giam dinh 13 su tu nguyén ciia anh C nén Toa an khong tién hanh trung cau giam
dinh cong trinh nha & gia dinh ctia anh C.

Vé dia chi tru s& cta bi don: theo Pon khdi kién ngay 28 thang 11 nim 2018,
nguyén don anh C khoi kién Cong ty theo dia chi s6 113, duong Pham Ngoc Th,
phuong H, thanh phd M, tinh Binh Duong; dia chi nay & vin phong giao dich cta
Cong ty, 1a noi thuong xuyén hoat dong, moi giao dich, lién lac vai Cong ty déu qua
dia chi nay; anh C khong ghi dia chi tru so chinh s6 275/2/15, dudng Lé Chi D, khu
phé 3, phuong H, thanh phd M, tinh Binh Duong ctia Cong ty trong don khdi kién
vi dia chi tru s¢ chinh khong ¢6 hoat dong. Nguoi dai dién hop phap ctia bi don Cong
ty la anh N ciing thira nhan 101 trinh bay nay ctia anh C; thira nhan cac tai liéu, van
ban té tung Toa an téng dat cho CONg ty, cac tai liéu, chimg ctr nguyén don anh C
cung cap cho Toa an va guri qua duong buu dién cho Cong ty theo dia chi van phong
giao dich, Cong ty deu nhén dugce (bat luc s6 256 dén s6 257). Vi vay, Toa an van tién
hanh tng dat, niém yét vin ban to tung cho Cong ty theo dia chi van phong giao dich ctia
Cong ty trong cac giai doan t6 tung tiép theo van dam bao quyén va loi ich hop phép cta
Cong ty.

Bi don Cong ty khong c6 yéu cau phan t; Toa an da triéu tap hop 1é 1an thir hai
dé tham gia phién toa nhung bi don Cong ty ving mat ma khong c6 ngudi dai dién
tham gia phién toa, can ctr diém b khoan 2 Piéu 227 ctia Bo luat T6 tung dan sy, Toa
an tién hanh xét xtr ving mat Cong ty.

[5] Vé ap dung phap luat néi dung: BS luat Dan sy nam 2015 (sau day goi la
Bo luat Dan su) 1a luat chung diéu chinh cac quan hé dan su. Hop dong sb 022018
giita cac bén 1a hop ddng xay dung duoc diéu chinh bsi Luat Xay dung (tirc luat
khéc c6 lién quan diéu chinh quan hé dan sy trong linh vuc cu thé). Theo quy dinh
tai khoan 3 Diéu 4 ctia Bo luat Dan sy, truong hop luat khac co lién quan quan khong
quy dinh hodc c6 quy dinh nhung vi pham khoan 2 Diéu nay thi quy dinh ctua Bo
luat Dan sy dugc ap dung Vi vay, Hoi dong xét xir 4p dung ca Bo luat Déan su va
Luat Xay dung dé giai quyét vu an.



[6] Vé két qua tham dinh gi4 theo Chimg thu tham dinh gia s6 18/2019/BDV-
CT ngay 28 thang 6 nim 2019 ctia Cong ty C6 phan Tham dinh gia Binh Duong (but
luc s0 215 dén s 225, sau day goi tat 1a Chung thu thim dinh gia s6 18): qua trinh
t tung, nguyén don anh C thong nhat; ngudi dai dién hop phap cua bi don Cong ty
laanh N khong ddng ¥ vi cho rang khong dung va s€ yéu cau Toa an thAm dinh gia
lai; Toa an dé an dinh thoi han dé Cong ty c6 yeu cau thim dinh gia lai hay khong
(but luc sé 256 dén s 257), tuy nhién Cong ty van khong c6 don yéu cau cu thé nén
Toa an khong xem xét. Xét thay, qua trinh tham dinh gia da dugc thuc hién dung
theo trinh tu, thu tuc luat dinh, Hoi déng X6t X1r can ¢t vao két qua tham dinh gia
nay dé 1am co s& giai quyét vu an.

[7] Xét cac yéu cau khoi kién ctua nguyén don anh C d6i v6i bi don Cong ty:
yéu cau huy Hop dong s6 022018, budc Cong ty boi thuong thiét hai 10% gia tri hop
dong 1a 150.0000.000 dong va hoan tra chi phi nhan cong con lai 1a 350.000.000
déng cho anh C:

[7.1] Nguyén don va bi don deu thira nhan Hop dong s6 022018, Hoi dong xét
xu xac dinh day la tinh tiét, su kién khong phai chimg minh theo quy dinh tai khoan
2 Diéu 92 cua BJ luat To tung dan su, cong nhan tinh tiét, chiing cr nay 1a co that.

Hop dong s6 022018 ¢6 hinh thiic phu hop véi quy dinh tai khoan 1 Piéu 138
cua Luat Xay dung. Hop dong so 022018 dap tmg du cac dieu kién co hiéu luc cua
hop dong theo Piéu 139 cua Luat Xay dung, cu thé:

- Nguyén don va bj don khi giao két hop dong c6 du nang lyc hanh vi dan sy,
ding tham quyén theo quy dinh cua phap luat;

- Bao dam cac nguyén tac ky két hop dong xay dung quy dinh tai diém a khoan
2 bicu 138 cua Luat Xay dung la tu nguyén, binh dang, hop tac, khong trai phap luat
va dao duc xa hoi;

- Bén nhan thau Cong ty co du diéu kién nang luc hoat dong, ndng luc hanh
ngh¢ xay dung theo quy dinh cta Luat Xay dung.

Hop dong s6 022018 c¢6 hiéu luc phap luat lam phat sinh quyén va nghia vu ctia
cac bén theo quy dinh tai Diéu 112, Piéu 113, Piéu 144, Biéu 145 va Diéu 146 cua
Luat Xay dung. Qua trinh thuc hién hop dong, do nguyén don cho rang bi don thi
cong cham tré, vi pham thoi gian thi cong, phuong thic thanh toan nén phat sinh
tranh chép.

[7.2] Cong trinh nha ¢ cua anh C la cong trinh nha ¢ riéng 1€ ¢ néng thon, c6
gidy phép xdy dyng (but lyc sd 272) theo quy dinh cua phép luat. Qua trinh thuce
hién hop ddng, anh C cho rang Cong ty vi pham cac giai doan tir dot 1 dén dot 4 vé
phuong thirc thanh toan va thoi gian thi cong, khéng hoan thanh phan cong viéc cua
tung giai doan thi cong theo thoa thuén trong hop ddng nén anh C khong tiép tuc
g tién cac giai doan tiép theo. Cu thé:

- Dot 1: anh C da thanh toan du 350.000.000 ddng cho Cong ty (gdm 05 phiéu
thu ngay 23 thang 11 ndm 2017 (bat lyc 6 17), ngay 15 thang 01 nam 2018 (but luc
s0 18), ngay 03 thang 02 nam 2018 (bt luc s0 19), ngay 15 thang 3 nam 2018 (but
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luc s6 20) va ngay 24 thang 3 nam 2018 (bat luc s 21)) nhung Cong ty van chua
hoan thanh phan dam méng, d6 bé tong mong dé hoan thanh cos 0.0 (mit nén cua
tang trét); chi phi nhan cong con lai dé hoan thanh phan cong viéc giai doan nay la
20.000.000 dong.

- Dot 2: anh C di thanh toan du 250.000.000 dong cho Cong ty (gém 03 phiéu
thu ngay 06 thang 4 nam 2018 (but luc s 22), ngay 02 thang 6 nim 2018 (bt luc
s6 23) va ngay 20 thang 7 ndm 2018 (but luc sb 24); riéng phiéu thu ngay 20 thang
7 nam 2018 thi con thira 50.000.000 dng cho giai doan sau) nhung Cong ty van
chua hoan thanh phan d6 cot lau 1, 2, 3, da s6 4 va s6 10; chi phi nhén cong con lai
dé hoan thanh phan cong viéc giai doan nay la 100.000.000 dong.

- Pot 3: anh C di thanh toan du 200.000.000 dong cho Cong ty (gdm 03 phiéu
thu ngay 20 thang 7 ndm 2018 (but luc s6 24), ‘ngay 14 thang 8 nam 2018 (but luc
s6 25) va ngdy 18 thang 9 nim 2018 (but luc s6 26); riéng phiéu thu ngay 18 thang
9 nam 2018 thi con thtra 150.000.000 dong cho giai doan sau) nhung Cong ty van
chua hoan thanh xong cau thang va 4p méi; chi phi nhan cong con lai dé hoan thanh
phan cong viéc giai doan nay 1a 130.000.000 dong.

- bot 4: anh C da ung cho Cong ty 150.000.000 déng~ch0 Cong ty (phiéu thu
ngay 18 thang 9 ndm 2018 (but luc s6 26)) nhung CONng ty van chua hoan thanh; giai
doan nay anh C da ung 16 cho Cong ty 1a 100.000.000 dong.

Nhu vay tir dot 1 dén dot 4, tong s6 tién anh C di tng cho Cong ty la
950.000.000 dong; tong chi phi nhan cong Cong ty con ng anh C la 350.000.000
dong.

Theo Bién ban xem xét, tham dinh tai chd ngay 22 thang 01 nam 2019 do Toa
an lap (but luc s6 50 dén sd 51) va cac hinh anh do anh C cung cap (but luc sb 447
dén s 449, s6 464 dén s6 468), 101 khai ctia anh C 12 ¢6 co so. Theo Piéu 5 ctia Hop
ddng s6 022018 quy dinh vé phuong thirc thanh toan 13 7 dot trong tmg v6i phan
cong viéc phai thyc hién cua ting dot, ting giai doan. Viéc Cong ty khdng hoan
thanh cong viéc cua ting dot thanh toan la vi pham Diéu 5 ctia Hop dong s0 022018;
thi cong cong trinh khong theo diing ho so thiét ké, khéng dam bao chat luong cong
trinh, khong dam bao thoi gian thi cong la vi pham khoan 2 Piéu 6 ciia Hop dong sd
022018. Cong ty da khong bao dam chat luong, tién do, an toan cong trinh 13 Vi
pham nguyén tac co ban trong hoat dong dau tu xay dung theo quy dinh tai khoan 4
Diéu 4 cua Luat Xay dung; vi pham nghia vy cua nha thau thi cong theo quy dinh
cta diém ¢ khoan 2 Diéu 113 cua Luét Xay dung.

Nguoi dai dién hop phap ctia Cong ty 12 anh N khong dong v véi yéu cau khoi
kién ctia nguyén don anh C va cho rang Cong ty da thyc hién dung thoa thuan theo
hop dong; dén khoang thang 6 nam 2018, anh C khong tiép tuc thanh toan chi phi
nhan cong cho Cong ty nén Cong ty da dung thi cdng nha cua anh C dén nay; tai
thoi diém ding thi céng, CONng ty dd hoan thanh nha anh C duoc 80% xay tho va da
d6 bé tong xong phan dp mai, 04 cot tron phia trude nha mdi cot chi do duoc ¥ cot,
phan con lai chua thi cong. Xét 1oi khai cua nguoi dai dién hop phap Cong ty la
khong ¢ co s, bai 1&: theo cac phiéu thu tién do anh C cung cip bao gom ca phiéu
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thu thang 6 nam 2018 va phiéu thu cudi cung la thang 9 nam 2018; thé hién tir dot 1
dén dot 4, anh C van thuc hién thanh toan theo hop dong du Cong ty da co sy vi
pham tir dot 1; chi tir dot 5 dén dot 7 anh C méi khong tiép tuc thanh toan cho Cong
ty. Qua trinh xem xét, thim dinh tai chd ciing nhu thAm dinh gia x4c dinh, cong trinh
nha & ctia anh C chi hoan thanh dugc khoang 40%. V& phia anh C di nhiéu lan lién
lac, yéu cau COng ty tiép tuc thuc hién hop ddng, thé hién anh C c6 Pon yéu cau
Giam dbc Cong ty A thuc hién dung hop dong thi cong xdy dung ngay 17 thang 11
nam 2018 gui qua duong buu dién cho Cong ty (but luc so6 15) nhung Cong ty van
khong thue hién. Qua trinh t6 tung, COng ty da khong thuc hién quyén va nghia vy
t6 tung ctia minh, khong cung cap tai liéu, chimg ctr; chinmg minh dé bao vé quyén
va lgi ich hop phap ctia minh. Viéc Cong ty khong dua ra dugc ching ctr thi Toa an
giai quyét vu an theo nhiing chimg ctr da thu thap dugc co trong ho so.

[7.3] Xét yéu cau hiy Hop dong sé 022018 cta anh C: do Céng ty vi pham
nghiém trong nghia vu hop dong theo quy dinh tai khoan 2 Diéu 423 cta Bo luat
Dan sy nén anh C c6 quyén huy bo hop dong va khong phai boi thuong thiét hai
theo quy dinh tai diém b khoan 1 Piéu 423 cia Bo luat Dan su. Hoi dong xét xur
chap nhan yéu cau nay cua anh C, hity Hop dong s6 022018 gitta cac bén.

[7.4] Xét yéu cau budc COng ty boi thuong thiét hai 10% gia tri hop dong 1a
150.0000.000 dong va hoan tra chi phi nhan cong con lai 1a 350.000.000 dong cho
anh C:

Theo quy dinh tai khoan 2 Piéu 427 cta B luat Dan sy vé hau qua cua viéc
huy bo hop dong, cac bén phai hoan tra cho nhau nhimg gi da nhan sau khi trir chi
phi hop 1y trong thuc hién hop ddng. Xét Cong ty chi thyuc hién duoc mot phan cong
viéc thi cong xay dung cong trinh nha ¢ cua anh C (hoan thanh dugc khoang 40%);
tong sb tlen anh C da thanh toan cho Cong ty 1a 950.000.000 dong (twong duong
61,29% tong gia tri hop dong); anh C yéu cau COng ty hoan tra chi phi nhan cong
con lai cho anh C la c6 co s¢. Can ct két qua tham dinh gia theo Chung thu tham
dinh gia s6 18, chi phi thi cong nha & mdi 100% thudc cap cong trinh cap III 12
1.779.921.887 déng; khéi luong cong viéc dat duoc 40% la 719.968.755 dong (chua
bao gdom VAT 10%). Chi phi nhan céng con lai Cong ty c6 trach nhiém tra cho anh
C 12 950.000.000 dong — 719.968.755 dong = 230.031.245 dong. Vi vay, Hoi dong
xét xtr chi chap nhan mot phan yéu cau nay caa anh C.

Theo quy dinh tai khoan 3 Diéu 427 cua B luat Dan su vé hau qua cua viéc
huy bo hop dong, bén bi thiét hai do hanh vi vi pham nghia vu cia bén kia dugc boi
thuong; theo quy dinh tai diém k khoan 2 Piéu 113 va diém a khoan 3 Diéu 146 cua
Luat Xay dung, Cong ty c6 nghia vu bdi thuong thiét hai khi vi pham hop déng; anh
C yéu cau COng ty phai boi thuong thiét hai cho anh C 12 ¢6 co sé. Xét cac bén
khong c6 thoa thuan vé bdi thudng thiét hai trong hop dong. Qua trinh tb tung, tuy
anh C khong chirmg minh duoc cu thé cac khoan thiét hai ciia minh nhung viéc vi
pham nghia vu cta Cong ty da gy thiét hai cho anh C 1a c6 that. Hoi dong xét xur
dura vao tong gia tri Hop dong s6 022018 1a 1.550.000.000 dong; két qua tham dinh
gia theo Chung thu tham dinh gia s6 18 1a 1.799.921.887 dong; tirc chénh léch 1a
249.921.887 dong, Hoi dong xét xir xac dinh so tién chénh léch nay 13 khoan thiét
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hai ctia anh C. Tuy nhién, anh C chi yéu cau Cong ty boi thuong thiét hai la
150.000.000 dong nén Ho1 dong xét xir chap nhan.

[8] Xeéty kién phat biéu cta Kiém sat vién tai phién toa vé viéc tuan theo phép
luat tb tung la phu hop. Xet y kién phat biéu cua Kiém sat vién tai phién toa vé VleC
giai quyét vu an, dé& nghi Hoi dong xét xir chip nhén yéu cau khoi kién cta anh C vé
viéc hiy Hop dc‘sng s6 022018 va budc Cong ty boi thudng thiét hai 10% gid tri hop
ddng 1a 150.0000.000 dong cho anh C 1a phu hop; xét ¥ kién phat biéu cua Kiém sat
vién tai phién toa vé viéc giai quyét vu an, dé nghi Hoi dong xét xtr chap nhan yéu
cau khoi kién cta anh C vé viée bude Cong ty co trach nhiém tra chi phi nhan cong
con lai 14 350.000.000 dong cho anh C 14 chwa phu hop.

[9] T nhung phan tich trén, Hoi ddng xét xir chap nhéan mot phan yéu ciu khai
kién cua anh C ddi véi Cong ty, tuyén huy Hop dong s6 022018, budc Cong ty co
trach nhiém tra cho anh C chi phi nhan cong con lai 1a 230.031.245 dong va boi
thuong thiét hai cho anh C la 150.000.000 dong, tong cong 1a 380.031.245 dong;
Hoi dong xét xar khong chap nhan yéu cau khai kién ciia anh C vé viée yéu cau Cong
ty tra cho anh C chi phi nhan cong con lai 1a 350.000.000 dong - 230.031.245 dong
= 119.968.755 dong.

Ap dung diém b khoan 1 Piéu 13 cuia Nghi quyét sd 01/2019/NQ-HDTP ngay
11 thang 01 nam 2019 cua Hoi dong Tham phan Toa an nhén dan t6i cao vé hudng
dan 4p dung mot sé quy dinh cuia phap luat vé 13i, 14i suét, phat vi pham: ké tir ngay
ban an c6 hiéu luc phap luat hodc ké tir ngay co don yéu cau thi hanh 4n ciia ngudi
dugc thi hanh an cho dén khi thi hanh an xong, bén phai thi hanh an con phai chiu
khoan tién 13i ctia s6 tién con phai thi hanh an theo muc 13i suat quy dinh tai Diéu
357, Piéu 468 cua Bo luat Dan sy nam 2015, trir trudng hop phap luat cé quy dinh
khéc.

[10] Qua trinh t6 tung, Mot sé may moc, dung cu xay dung ctia CONng ty van
con dé trén dét caa anh C, do cac duong su khong c6 yéu cau gi dbi vai cac tai san
nay nén Hoi dong xét xir khong xem xét; van dé nay sé dugc giai quyét bang mot vu
an khac khi c6 yéu cau.

[11] B6i v6i Pon yéu cau Toa an cho phép chu dau tu khac phuc su ¢b nha &
riéng 1€ huyén Bau Bang ngay 26 thang 4 nam 2019 cua anh C (but luc s0 469): theo
Bién ban 1am viéc ngay 26 thang 4 nam 2019 (but luc s6 471), Toa an da giai thich
cho anh C hiéu rd quy dinh ctia B9 luat T tung dan su vé viéc trong qua trinh giai
quyét vu 4n, duong sy phai bao toan tinh trang hién c6 cta tai san tranh chap, khong
dugc ¢6 hanh vi thao g&, lap ghép, xay dung thém hodc c¢6 hanh vi khac lam thay
d6i hién trang tai san tranh chap. Tuy nhién, nham han ché thap nhét thiét hai, anh
C van tiép tuc xay dung phan con lai ctia can nha, anh C phai tu chju trach nhiém vé
hanh vi ndy. Anh C ciing cam doan khong khiéu nai hay tranh chip gi vé viéc xay
dung thém nay.

[12] Vé an phi va chi phi t6 tung khac:
Vé an phi:
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- Anh C phai chju an phi dan sy so thadm dbi voi phan yéu cau cta anh C khdng
dugc Toa an chép nhan theo quy dinh tai khoan 1 Piéu 6 va khoan 1 Diéu 26 cua
Nghi quyét sb 326/2016/UBTVQHI4 ngay 30 thang 12 nam 2016 cua Uy ban
Thudng vu Qudc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va st dung
an phi va 1€ phi Toa an.

- Cong ty phai chiu an phi dan sy so tham déi v6i phan yéu cau cua anh C dugce
Toa an chap nhan theo quy dinh tai khoan 1 Biu 6 va khoan 2 Diéu 26 cua Nghi
quyet 50 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 cta Uy ban Thuong vu

Qudc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va
1€ phi Toa an.

Vé chi phi t6 tung khac:

- Tong chi phi xem xét, tham dinh tai chd 122.078.480 d6ng da duoc anh C tam
g tai Toa; Cong ty phai chiu 2.078.480 dong d€ hoan tra cho anh C theo quy dinh
tai khoan 1 Biéu 157 va khoan 2 Biéu 158 cua B¢ luat To tung dén su.

- Tong chi phi tham dinh gia 1a 70.000.000 dong da duoc anh C tam (ng tai
Toa; Cong ty phai chiu 70.000.000 dong d€ hoan tra cho anh C theo quy dinh tai
khoan 6 bicu 165 ciaa Bo luat To tung dan su.

Vi cac 1€ trén,

QUYET PINH:

Can ct vao diém g khoan 1 Piéu 40, khoan 2 Piéu 92, khoan 1 Piéu 157, khoan
2 Piéu 158, khoan 6 Diéu 165 va diém b khoan 2 Piéu 227 ctia Bo lut T tung dan
Su,

Can ctr vao khoan 3 Piéu 4, Piéu 357, diém b khoan 1, khoan 2 Diéu 423,
khoan 2, khoan 3 Diéu 427 va Diéu 468 ctia Bd luat Dan su; khoan 4 Diéu 4, khoan
1 Piéu 112, Piéu 113, khoan 1 Piéu 138, diém b khoan 2 Piéu 140, Piéu 144, Piéu
145 va DPiéu 146 cta Luat Xay dung;

Can ctr vao khoan 1 Piéu 6 va khoan 1, khoan 2 Piéu 26 cua Nghi quyét so
326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 cua Uy ban Thuong vu Qudc

hoi quy dinh vé mtrc thu, mién, giam, thu, ndp, quan 1y va str dung an phi va 1¢ phi
Toa an;

Cin cir vao diem b khoan 1 Dicu 13 cta Nghi quyét s6 01/2019/NQ-HDTP
ngay 11 thang 01 ndm 2019 ctia Ho1 dong Tham phan Toa an nhan dan toi cao hudng
dan ap dung mdt s6 quy dinh cta phép luat vé 1ai, 1ai suat, phat vi pham.

Tuyén Xxt:

1. Chap nhan mot phan yéu cau khai kién ciia anh Nguyén Phi C ddi véi Cong
ty A

Huay Hop dong thi cong xay dung (phan nhan cong), cong trinh: Nha & gia dinh;
hang muc: X4y mai s6 022018/ HDTCXDT/KT3A-NPC ngay 15 thang 01 ndm 2018
gitra anh Nguyén Phi C va Cong ty A.
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Buoc Cong ty A c6 trach nhiém tra cho anh Nguyén Phi C chi phi nhan cong
con lai 14 230.031.245 d6ng (hai traim ba muoi triéu khdng trim ba muoi mét nghin
hai trim bon muoi 1dm dong) va bdi thuong thiét hai cho anh Nguyén Phi C la
150.000.000 d6ng (mdt trim nim muoi triéu dong) téng cong 1a 380.031.245 dong
(ba tram tdm muoi triéu khong trdm ba muoi mot nghin hai trim bén muoi 1am
dong).

2. Khong chip nhan yéu cau khoi kién ctiia anh Nguyén Phi C dbi voi Cong ty
A vé viéc yéu cau tra chi phi nhan cong con lai 119.968.755 dong (mdt tram muoi
chin triéu chin tram sau muoi tdm nghin bay tram nam muoi lam dong).

3. V& an phi va chi phi t tung khéc:
Vé an phi:

- Anh Nguyén Phi C phai chiu 4n phi dan su so tham 5.998.438 dong (ndm triéu
chin traim chin muoi tam nghin bdn trim ba muoi tam ddng), duoc trir vao sd tién
tam ung an phi da nop 1a 9.350.000 dong (chin triéu ba trim nim muoi nghin dong)
theo bién lai s6 AA/2016/0020753 ngay 05 thang 12 nam 2018 caia Chi cuc Thi hanh
an dan sy huyén B, tinh Binh Duong. Hoan lai cho anh Nguyén Phi C s6 tién chénh
léch 1a 3.351.562 dong (ba triéu ba tram nim muoi mdt nghin ndm trim sau muoi
hai dong).

- Cong ty A phai chiu 4n phi dan sy so tham |2 19.001.562 dong (muoi chin
triéu khong tram 1¢ mot nghin nam tram sau muoi hai dong).

V& chi phi t6 tung khac:

- Tong chi phi xem xét, tham dinh tai chd 1a 2.078.480 dong (hai triéu khong
tram bay muoi tdm nghin bon trim tdm muoi dong) da dugc anh Nguyén Phi C tam
g tai Toa; COng ty A phai chiju 2.078.480 dong (hai triéu khong trim bay muoi
tam nghin bdn trim tim muoi dong) dé hoan tra cho anh Nguyén Phi C.

- Térlg chi phi thim dinh gia 12 70.000.000 déng (bay muoi triéu giéng) da duogc
anh Nguyen Phi C tam mg tai Toa; Cong ty A phai chiu 70.000.000 dong (bay muoi
tri¢u dong) dé hoan trd cho anh Nguyén Phi C.

5. Vé nghia vy thi hanh an:

Ké tir ngay ban 4n co6 hiéu luc phap luat hodc ké tir ngay c6 don yéu cau thi
hanh 4n cta ngudi duge thi hanh an cho dén khi thi hanh an xong, bén phai thi hanh
an con phai chiu khoan tién 13i ctia s6 tién con phai thi hanh an theo murc 14i suat quy
dinh tai Diéu 357, Diéu 468 ctia Bo luat Dan su nam 2015, trir truong hop phap luat
c6 quy dinh khac.

Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 cta Luat Thi hanh
an dan sy thi nguoi duoc thi hanh an dan sy, ngudi phai thi hanh an dan su ¢ quyén
thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an hoic bj
cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 caa Luat Thi hanh an dan
su; thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 ctia Luat Thi hanh
an dan su.
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6. Vé quyén khang cdo: cic duong sy co quyén khang céo trong thoi han 15
ngay ké tir ngdy tuyén an, duong su vang mit tai phién toa hoic khong c6 mit khi
tuyén an ma co 1y do chinh dang thi thoi han khang cdo tinh tir ngay nhan dugc ban
an hoac duoc téng dat hop I¢.

Noi nhén: TM. HQI PONG XET XU SO THAM
- TAND tinh Binh Duong; THAM PHAN - CHU TQA PHIEN TOA
- VKSND huyén Bau Bang;
- Chi cuc Thi hanh &n dan sy huyén B;
- Duong su;
- Luu: HO so, VP.
Huynh Kim Xuyén
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