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V/v tranh chap vé bao hiém x4 hoi

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO DI AN, TINH BINH DUONG

- Thanh phéin Hpi dong xét xir so thdm gom cé:
Tham phdan — Chii toa phién toa: Ba Nguyén Thi Ngan.
Cdc Hoi tham nhén dan:

1. Ba Nguyén Thi Thu Van — Ctr nhan luat;

2. Ong Nguyén Vian Hoan.

- Thu ky phién toa: Ong Pham Anh Ly - Thu ky Toa an nhan dan thanh
phd Di An, tinh Binh Duong.

- Pai dién Vién Kiém sdt nhin din thanh pho Di An, tinh Binh Dwong
tham gia phién tda: Ba Nguyén Thi Hanh - Kiém sat vién.

Ngay 30 thang 11 nam 2021, tai try s& Toa an nhan dan thanh phé Di An,
tinh Binh Duwong xét x so thdm coéng khai vu an Lao dong thu Iy sb:
55/2020/TLST-LD ngay 09 thang 10 nim 2020 vé viéc “Tranh chip vé bao hiém
xd hoi” theo quyét dinh dua vu an ra xét xir s6 10/2021/QDXXST-LD ngay
08/7/2021, Quyét dinh hoan phién toa s6 11/2021/QDST-LD ngay 06/8/2021,
Thong bao mé lai phién toa s6 55/2021/TB-TA ngay 15/10/2021 va Quyét dinh
hodn phién toa s6 26/2021/QDST-LD ngay 03 thang 11 nim 2021, giita cac duong
Su:

- Nguyén don: Chi Lam Thi D, sinh nam 1988; dia chi: 4p B, xa B1, huyén C,
tinh B. C0 yéu cau giai quyéet vang mat.

- Bi don:

+ Cﬁng ty TNHH P; dia chi: 53/3 Nguyén Thi Minh Khai, khu phé T, phudng
T1, thanh pho D, tinh B.

Nguoi dai dién hop phap: Ba Ton Thanh Th, sinh ndm 1971; dia chi: 5/4
Nguyén Van Luong, Phuong 16, quafm, G, Thanh phdé H6 Chi Minh; chuc vu: giam
doc; 1a nguoi dai dién theo phap luat. Vang mat

+ CQng ty TNHH P2; dia chi: S6 1191 Lé Ptc Tho, Phuong 13, quan G,
Thanh pho H6 Chi Minh.



~Ngu:(‘)'i dai dién hop phap: Ba T6n Thanh Th, §inh nam 1971; dia chi: 5/4
Nguyén Van Lugng, Phuong 16, quan G, Thanh phé H6 Chi Minh; la nguoi dai dién
theo phép luat. Vang mat.

- Nguoi c6 quyén loi, nghia vu lién quan:

~ + Bao hiém x4 hi thanh ph D, tinh B, dia chi: Trung tam hanh chinh thanh
pho D, tinh B.
Nguoi dai dién hop phap: Anh Duong Van Tr, dia chi: Trung tam hanh chinh

thanh phd D, tinh B; chirc vu: Nhan vién; la nguoi dai dién theo uy quyén (vin
ban ty quyén ngay 08/12/2020). Co yéu cau giai quyét ving mat.

NOI DUNG VU AN:

- Theo don khdi kién ngay 28 thang 9 nam 2020, don khéi kién b6 sung
ngay 27 thang 10 nam 2020 VA Cac 1oi khai trong qud trinh té tung, nguyén don
chi Lam Thi D trinh bay:

Chi Lam Thi D lam viéc tai Céng ty TNHH P2 (goi tat 14 Cong ty P) tur
ngay 21/10/2014, chic danh: lao dong phd thong, dia diém lam viée: 53/3 Nguyén
Thi Minh Khai, khu phd T, phuong T1, thanh phd D, tinh B. Giita chi va Cong ty P
c¢6 ky két hop dong lao dong, tham gia bao hiém xa hoi va hang thang cong ty déu
trich giit lai mot phan luong cia chi twong ing véi phan traim dong bao hiém x4
hoéi theo quy dinh. Muc luong co ban cia chi D tor nam 2014 1a 3.317.000
ddng/thang, tir 01/01/2017 muc lwong 14 4.213.000 dong/thang.

Tur thang 02/2018, chi duoc biét cong ty chuyén sang loai hinh phap nhén la
Cong ty TNHH P. Chi D ky két hop dong lao dong véi Cong ty TNHH P va tiép
tuc lam viéc vdi chure danh: lao dong phé thong, cung dia diém 1am viéc nhu trén.
Mirc luong co ban cua chi 12 4.471.530 dong/thang.

Pén thang 02/2019 do suc khoe gidm sut nén chi D ndop don xin nghi viéc
va dugc cong ty chép nhan, chi chinh thirc nghi viéc tor ngay 20/02/2019. Chi da
nhiéu 1an lién hé cong ty dé lam cac thu tuc chdt s6 bao hiém x3 hoi nhung cong ty
khong thuc hién. Cong ty TNHH P2 va Cong ty TNHH P gitt toan bd cac hop
dong lao dong ky két vai nguoi lao dong, chi chi dugc cong ty giao 01 ban Hop
ddng lao dong ngay 01/01/2016 gitta chi va Cong ty TNHH P2.

Nay chi D khéi kién yéu cau: Budc Cong ty TNHH P2 x4c nhan qué trinh
tham gia bao hiém xa hoi cho chi D tir thang 1/2016 dén thang 01/2018; Budc
Cong ty TNHH P xac nhan qua trinh tham gia bao hiém x4 hoi cho chi tir thang
02/2018 dén thang 02/2019.

Chtg cr do nguyén don cung cap: Hop dong lao dong ngay 01/01/2016
giita chi Lam Thi D va Céng ty TNHH P2; S6 Béo hiém x3 hoi.

CAac bi don Cong ty TNHH P2 va Cong ty TNHH P: Sau khi Toa an thu ly vu
an, Toa an da téng dat cho cac bi don thong bao thu 1y vu an, thong bao yéu cau
cung cap chung ctr, yéu cau tham gia phién hop, tiép can, cong khai chimg ctr va
hoa giai nhung cac bi don khong dén Toa an 1am viéc, khong c6 van ban trinh bay
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¥ kién phan dbi v6i yéu cau khoi kién ctiia nguyén don, khong c6 yéu cau phan to,
khong cung cap tai li¢u, chiing ctr.

- Tai ban ty khai ngay 2911212020, ngwoi dai dién hop phap cua nguoi co
quyén loi, nghia vu lién quan Bao hiém xd hoi thanh phé D |la anh Duong Van Tr
trinh bay:

Chi nhénh Céng ty TNHH P2 bét dau tham gia bao hiém xa hoi, bao hiém y
té, bao hiém that nghiép tai BHXH thi xa Di An (nay 13 thanh phb Di An) tur thang
03/2011, tinh dén thang 11/2020 Chi nhéanh Cong ty TNHH P2 con no s tién
4.181.479.752 ddng, d3 ndp tién bao hiém xa hoi dén hét thang 5/2016. Chi nhanh
Cong ty TNHH P2 tham gia BHXH cho chi Lam Thi D tai BHXH thanh phé D
v6i sO s6 7412029615 tir thang 5/2015 dén thang 01/2018 (chua chot s6). Vé yéu
cau chét s6 bao hiém xa hoi cua chi D tai Cong ty TNHH P2 thi BHXH thanh phd
D ¢6 ¥ kién: @ nghi Chi nhanh Cong ty TNHH P2 thanh toan s tién bao hiém
con ng riéng cua chi Lam Thi D cho co quan BHXH thanh phé D va lam hd so
bao luvu BHXH 1én BHXH thanh phé D dé bao luu s6, tra so cho nguoi lao dong
theo quy dinh.

Cong ty TNHH P bat dau tham gia bao hiém x4 hoi, bao hiém y té, bao hiém
that nghiép tai BHXH thi xa Di An (nay la thanh phd Di An) tir thang 02/2018.
Tinh dén thang 11/2020 Cong ty P Binh Duong con no sb tién 3.478.381.449
ddng, da ndp tién bao hiém xa hoi dén hét thang 02/2018. Cong ty TNHH P tham
gia BHXH cho chi D tai BHXH thanh phd D tir thang 02/2018 dén thang 01/2019
(chua chét s6 bao Iuu). Déi v6i yéu cau khoi kién cua chi D, BHXH thanh phé D
dé nghi Cong ty TNHH P thanh toan sé tién con no BHXH, BHYT, BHTN tinh
riéng cta chi D tir thang 3/2018 dén thang 01/2019 va lam ho so bao luu BHXH
giri 1én co quan BHXH thanh phd D dé chdt s6 cho chi D theo dang quy dinh.

Pai dién Vién kiém sat nhdn déan thanh phé DT An, tinh Binh Dwong tham
gia phién toa phat biéu y kién: Qua trinh giai quyét vu an ké tir khi thu 1y cho dén
trudc thoi diém Hoi dong xét xtr nghi an, Tham phan, Hoi dong xét xtr, Thu ky
phién tdoa va ngudi tham gia to tung da chap hanh ding phéap luat vé t6 tung dan
su. Nguyén don va ngudi co quyén loi, nghia vu lién quan c6 don yéu cau xét X
Véng mat, cac bi don dugc Toa an triéu tdp hop 1€ tGi tham gia phién toa lan tht
hai nhung ving mat khong rd Iy do. Can cir vao Diéu 238 Bo luat T6 tung dén su,
Toa an tién hanh xét xir vang mat nhitng nguoi tham gia t6 tung 1a dung quy dinh.
Vé noi dung vu an: Can cur vao tai liéu chimg ctr Toa an thu thap va cac duong su
cung cap da dugc tham tra tai phién toa, yéu cau khai kién ctia nguyén don 13 c6
cO sO chép nhan mot phr:fm. pé nghi HO1 déng xét XUr Xem Xét.

NHAN PINH CUA TOA AN:
[1] V& thu tuc t6 tung:

[1.1] Can cur vao quan h¢ lao dong gitta nguyén don va bi don, yéu cau khoi
kic:n cua nguyén C:IO’Il, ‘T(‘)a an x;’tc dinh quan h¢ phap luat 1a tranh chap lao dong, cu
th¢ 1a “Tranh chap vé bao hiém xa hoi”. Bi don Cong ty TNHH P c6 tru so tai
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53/3 Nguyén Thi Minh Khai, khu phd T, phuong T1, thanh phé D, tinh B; d6i voi
bi don Cong ty TNHH P2 thi nguyén don lua chon Toa an giai quyét tranh chép 1a
noi to chirc ¢ chi nhanh, dong thoi ciing 13 noi nguyén don lam viée tai s6 53/3
Nguyén Thi Minh Khai, khu phd T, phuong T1, thanh phé D, tinh B. Do d6 vu 4n
thudc tham quyén giai quyet cua Toa an nhan dan thanh phé Di An theo diém c
khoan 1 Piéu 35 va diém b, d khoan 1 Diéu 40 Bo luat T tung dan sy nam 2015.

[1.2] Céc bi don Cong ty TNHH P2 va Cong ty TNHH P da duoc Toa an
triéu tdp hop 1€ 1an thr hai dé tham gia phién toa nhung véang mdt khong cd ly do;
nguyen don va nguoi dai dién theo uy quyén cua nguoi co quyén loi, nghia vu lién
quan Bao hiém x4 hoi Di An c6 don xin xét xu vang mat. Can cu Piéu 238 B luat
Té tung dan su, TOa &n tién hanh xét xir ving mat tat ca nhimg ngudi tham gia o
tung.

[2] Vé ndi dung: Nguyén don trinh bay c6 phét sinh quan hé lao dong voi
cac bi don tir thang 5/2015 dén thang 02/2019. Qua trinh lam viéc nguyén don
duoc bi don tham gia bao hiém xa hoi va hang thang bi don van trich tién lwong
cua nguyén don dé tham gia bao hiém x4 hoi. Qua trinh t6 tung, Toa 4n di yéu cau
bi don cung céap ching cir 1a cac ban hop dong lao dong ky két voi nguyén don
nhung bi don khong cung cap, dong thoi khong cung cap y kién phan ddi véi yéu
cau khoi kién ciia nguyén don theo quy dinh tai diém b khoan 1, khoan 2 Diéu 91
B6 luat T6 tung dan sy. Mat khac 161 khai cua nguyén don phu hop v6i v kién cua
nguoi c6 quyén loi, nghia vu lién quan Bao hiém xi hoi thanh phd Di An, phu hop
v6i cac ching cir do nguyén don cung cip. Nhu viy c6 cin ct xac dinh giita
nguyén don véi bi don co quan hé lao dong véi nhau trén co sd hop dong lao
dong. Hop dong lao dong gitta nguyén don va bi don trén tinh than tu nguyén,
khong trai quy dinh cta phap luat nén c6 gia tri va hi¢u lyc thi hanh. Viéc dong va
xac nhan qué trinh tham gia bao hiém x4 hoi 1a trach nhiém cua nguoi st dung lao
dong va ngudi lao dong theo quy dinh tai khoan 1 Piéu 19 va khoan 2 Piéu 21
Luat Bao hiém xa hoi. Tur thang 01/2016 dén hét thang 01/2018, Cong ty TNHH
P2 (chi nhanh Di An) c6 tham gia BHXH cho chi D va tir thang 02/2018 dén thang
01/2019, Cong ty TNHH P tham gia BHXH cho chi D tai BHXH thanh phé D.
Cong ty TNHH P2 va Cong ty TNHH P hang thang c6 trach nhiém trich tién
luong cta nguoi lao dong dé dong vao quy BHXH. Nay nguyén don khong con
lam viéc tai cong ty bi don, tuy nhién bi don khong déng bao hiém xa hoi, khong
1ap thu tuc xac nhan thoi gian dong bao hiém xa hoi cho nguyén don giai doan tir
thang 06/2016 dén thang 01/2018 va tir thang 3/2018 dén thang 01/2019 & xam
pham quyén, loi ich hop phép cta nguoi lao dong theo quy dinh tai khoan 5 Piéu
21 va 1a hanh vi bi nghiém cam quy dinh tai khoan 1 Piéu 17 Luét bao hiém x4
hdi ndm 2014; khoan 2 va khoan 3 Piéu 47 Bo Luit lao dong. DPéi voi khoang thoi
gian tir thang 01/2016 dén thang 5/2016 va thang 02/2018, cac bi don di déng du
BHXH cho nguoi lao dong nén khong can budc bi don dong BHXH cho thoi gian
nay, bi don phai phéi hop v6i co quan bao hiém xa hoi dé 1ap hd so xac nhan thoi
gian dong bao hiém x4 hoi cho nguoi lao dong theo quy dinh.

Ngoai ra, nguyén don y&u ciu xac nhan thoi gian dong bao hiém cua thang
02/2019 nhung khong cung cap duoc chimg cir ching minh nén can cur vao ho so
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tai co quan BHXH thanh phd D dé xac dinh thoi gian lam viéc va tham gia BHXH
ctia nguyén don 1a dén thang 01/2019.

[3] Tt nhitng phén tich trén c6 du so s& chap nhan mot phan yéu cau khoi
kién cua nguyén don. Y kién cta dai dién Vién Kiém sat 1a phu hop v6i nhan dinh
ctia Hoi dong xét xtr nén chap nhan.

[4] V& an phi: Nguyén don chi Lam Thi D duoc mién an phi. Bi don Cong
ty TNHH P2 va Cong ty TNHH P phai chiu an phi lao dong so tham theo quy dinh
cua phap luat.

Vi cac lé trén;

QUYET PINH

Cin cir cc dieu 91, 144, 147, 235, 238, 244, 266, 271 va 273 Bo ludt To
tung dan su; can 9& bicu 47 Bo luat Lao dong qém 2012; can ctr Dicéu 19 va Diéu
21 Luat Bao hiém x& hoi; can cu Nghi quyét s6 326/2016/UBTVQHI14 ngay
30/12/2016 cua Uy ban thuong vu Quoc hdi quy dinh vé murc thu, mién, giam, thu,
ndp, quan ly va sir dung an phi, 1€ phi Toa éan.

, 1. Chap nhén mét phan yéu ciu khoi kién cta nguyén don chi Lam Thi D
doi vei bi don Cong ty TNHH P2 va bi don Cong ty TNHH P v€ viéc “Tranh
chap vé bdo hiém xa hoi™:

1.1. Bugc Cong ty TNHH P2 phai dong bao hjém xa hoi cho chi Lam Tl}j D
trong khoang thoi gian lam vi€e tir thang 6/2016 dén thang 01/2018 va 1ap ho so
xac nhan thoi gian dong bao hiém xa hoi cuia chi Lam Thi D tir thang 01/2016 dén
thang 01/2018.

1.2. Buoc Cong ty TNHH P phai dong bao hi,ém xa hoi cho chi Lam T}}i D
trong khoang thoi gian lam viée tu thang 3/2018 dén thang 01/2019 va lap ho Sy
xac nhan thoi gian dong bao hiém xa hoi ctia chi Lam Thi D tir thang 02/2018 dén
thang 01/2019.

2. Khoéng chap nhan mot phan yéu cau khai kién cua nguyén don chi L@m
Thi D vé viéc budc bi don Cong ty TNHH P xac nhan thoi gian tham gia bao hiém
xa hoi cua thang 02/2019.

3. V& an phi lao dong so tham:

- Chi Lam Thi D dugc mién an phi.

- Cong ty TNHH P2 phai chiu 300.000 dong (Ba trim ngan dong).

- Cong ty TNHH P phai chiu 300.000 dong (Ba trim ngan dong).

4. Nguyén don, bi don va nguoi co quyén loi, nghia vu lién quan vang mit
dugc quyén khang cao ban an trong thoi han 15 (muoi lam) ngay, ké tir ngay nhén
dugc ban an hoac ban an dugc niém yét.

Truong hop ban an, quyét dinh duge thi hanh theo quy dinh tai Diéu 2 Luat
Thi hanh an dan sy thi nguoi dugce thi hanh an dan sy, ngudi phai thi hanh dn dan
su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tuy nguyén thi hanh
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an hodc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 Luat thi
hanh an dan sy; thoi hi€u thi hanh 4n dugc thyc hi¢n theo quy dinh tai Bi¢u 30

Luéat Thi hanh an dan su.

TM. HOI PONG XET XU SO THAM

Noi nhin: / I | 1 \
THAM PHAN - CHU TQA PHIEN TOA

- TAND tinh Binh Duong;
- VKSND TP Di An;
- Chi cuc THADS TP Di An;
- Duong su;

- Luu: VT; HS.

Nguyé&n Thi Ngin



