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Ban 4n s6: 1001/2020/KDTM-PT
Ngay: 28/10/2020
VN Tranh chip hop dong bao hiém

NHAN DANH
NUOGC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

- Véi thanh phian Hpi dong xét xiv phuc tham gom cé:

Thdm phdan — Chii toa phién tda: Ba Nguyén Thi Thitly Dung

Cac Tham phan: 1/ Ba Hoang Thi Bich Thao

2/ Ong Lé Tho Vién
- Thue ky phién toa: Ba Vo Thi Thu Ha — Thu ky Toa an nhan dan Thanh

pho H6 Chi Minh.

- Dgi di¢n Vign kiem sat nhin dan Thanh pho Ho Chi Minh: Ba Truong
Thi Hong Hoa - Ki€m sat vién tham gia phién toa.

Trong cac ngay 06, 22 va 28 thang 10 ndm 2020, tai phong xur 4n T0a an
nhan dan Thanh pho H6 Chi Minh xét xu phuc tham cong khai vu 4n thy 1y s0
130/KTPT ngay 17/8/2020, vé viéc: “Tranh chap hop dong bao hiém”.

Do Bén 4n so tham so 60/2020/KDTM-ST ngay 01/7/2020 cia Toa 4n
nhan dan Quan 1, Thanh pho Ho6 Chi Minh bi nguyén don khang céo.

Theo Quyét dinh dua vu 4n ra xét xir s6 4661/2020/QDXX-PT ngay
01/9/2020 va Quyét dinh hodn phién toa sé 10024/2020/QD-PT ngay 18/9/2020
gilta cac duong su:

1. Nguyén don: Cong ty C6 phan O.

Tru s6: 168 P, phudong A, quan B, Thanh phd H.

Nguoi dai dién theo phap luat: Ong V6 Xuan C, chirc vu: Giam ddc
Dia chi: S6 30, khu phd 4, phudng Q, thanh phé B, tinh P.

Nguoi dai dién theo iy quyén: Ong Lé Ngoc N, sinh nam 1992

Dia chi: 78D duong s6 3, phuong T, quan T, Thanh phd H (c6 mit).
2. Bj don: Tong cong ty Co phan B.

Tru s6: 26 T, Phuong N, Quan S, Thanh phé H.

Ngudi dai dién theo iy quyén:



- Ong Phan Minh A, sinh nim 1987

Dia chi: 106/19 Tén That Hiép, Phuong 13, Quan 11, Thanh phd HO Chi
Minh (vang mat)

- Ong Ping Tién D, sinh ndm 1982

Dia chi: 85/19A Lé Liéu, phuong Tan Quy, quan Tan Phu, Thanh phd Hb
Chi Minh (vang mat).

- Ong Nguyén Purc H, sinh ndm 1989

_ bia chi: 26 Ton That Pam, Phuong Nguyén Théi Binh, Quan 1, Thanh phd
Ho6 Chi Minh (c6 mat).

Nguoi bao vé quyén va loi ich hop phap cho bi don Tong cong ty Co phﬁn B:
Luat su Tran My L- Cong ty Luat hop danh N va C - Poan Luét su Thanh pho H (co
mat).

NOI DUNG VU AN:
Theo ban an so tham, ndi dung vu an nhu sau:
Dai dién nguyén don trinh bay:

Ngay 24/9/2014, Cong ty Co phan O (Sau day goi 1a Cong ty O) va Tong
cong ty Co phan B — B Cho Lon (Sau day goi la Cong ty B) ky Hop dong bao
hiém moi rui ro tai san s6 PFM/00781995. Theo Hop déng, nguyén don mua
bao hiém moi rui ro tai san cho tai san ctia minh 13 16 hang 29.350 tan bap hat c6
gia tri 1a 162.940.780.750 dong, s6 tién bao hiém mua theo Hop dong ciing 1a
162.940.780.750 dong; 16 hang duoc luu tai kho sb 1B, 3A va 4 ciia Cong ty Co
phan O Logistic, Puong s6 4, KCN P, huyén T, tinh B; thoi han bao hiém tir 00
gid 00 ngay 24/9/2014 dén 24 gio> 00 ngay 09/3/2015. Sau d6, hai bén ky céac
Gidy stra d6i bo sung s PFM/00781955/01 ngay 23/10/2014 va Gidy stra d6i bd
sung s6 PFM/00781955/02 & 03 ngay 04/3/2015, thay dbi dia diém duogc bao
hiém tir “Kho s6 IB, 34 va 4 cia Céng ty Cé phan O Logistic, Puong s6 4,
KCN P, huyén T, tinh B” thanh “Kho s6 14 (5.000 tan), kho sé 34 va kho s6 4
ciia Céng ty TNHH O Logistic, Puwong s6 4, KCN P, huyén T, tinh B”. Ngay
04/02/2015, nguyén don kiém tra kho chtra hang thi phat hién hang hoa bi am
méc, hu hong, ngay trong ngay 04/02/2015, nguyén don d3 thong bao tinh trang
hang hoa nay t¢i Cong ty B Chg Lon.

Theo yéu cau ctia Cong ty B Ch¢ Lon, Nguyén don dong y dé Cong ty
giam dinh P cir Giam dinh vién tién hanh phan loai, ghi nhan tinh trang ton that
cta 16 hang; viéc giam dinh, phan loai hang hoa bi hu hong két thiic vao ngay
18/3/2015 (theo bién ban ghi nhan hién trudng), véi sb lugng hang bi ton that 1a
6.009,590 tan. Hai bén d3 moi don vi giam dinh 1a Phan vién Khoa hoc hinh su
gidm dinh va xac dinh dugc nguyén nhan gay ton that cho 16 hang la do “da xay
ra qua trinh vi sinh vat hoat dong lén men tgo am méc va tw nung néng lam bién
d6i mau sdc gdy hw héng cdce hat bdp trong kho”.

pé giam thle}l thiét hal cho ,10 hang, trong thoi gian doi két luan giam dinh,
hai bén da trao doi va thong nhat ban thanh 1y 16 hang theo phuong thuc chao
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hang canh tranh (Cac vin ban trao ddi sé6 256/OTMN/BH ngay 02/6/2015, s6
257/2015/0TMNVBH ngay 04/6/2015 ctia Nguyén don, vin ban sé 0778/2015-
BM/TSKT ngay 03/6/2015 cua Bi don). Ngay 18/6/2015, nguyén don t6 chtic
m& thau ban thanh 1y 16 hang véi sy chung kién cua bi don, két qua ban thanh 1y
16 hang thu duge s6 tién 13 21.033.565.000 dong. Toéng gi tri thiét hai bao gdm:
thiét hai do ban hang thip hon giad vén 1a 14.374.394.173 dc‘)ng, chi phi ngan
hang lién quan dén thu tuc mo tin dung ching tir (L/C) nhap khau 16 hang, chi
phi van chuyen xep dd hang hoa, bdc xép, chi phi bao hiém, v.v. 1a
1.885.102.920 ddng, tong cong 13 16.259.497.000 dong. Ngay 10/6/2015, bi don
c6 Van ban sb6 0830/2015 - BM/TSKT gui nguyén don, thong bio ton that dbi
voi 16 hang (phat hién ngay 04/02/2015) 1a khong thudc pham vi trach nhiém
cia Hop dong va tir chdi tra tién bdi thuong thiét hai. Ngay 16/5/2016, nguyén
don khoi kién tai Trung tAm Trong tai Thuong mai T yéu cau bi don bdi thuong
s6 tién 16.259.497.000 dong va di dugce Trung tam Trong tai Thuong mai T giai
quyét. Tuy nhién, phan quyét ctia Trung tim Trong tai Thuong mai T da bi Toa
an nhan dan Thanh phé H hiy do vi pham td tung theo Quyét dinh s6
275/2017/QB-PQTT ngay 16/3/2017 vé viéc huy phan quyét trong tai.

Cong ty C6 phan O gitr nguyén yéu cau khai kién yéu cau Tong cong ty Co
phan B ¢6 trach nhiém boi thuong thiét hai sé tién 13 16.259.497.000 dong cho
Cong ty C6 phan O theo dung Hop dong bao hiém moi rui ro tai san sb
PFM/00781995 ngay 24 thang 9 nim 2014 ma hai bén da ky két

Dai dién bi don trinh bay:

Bi don x4c nhan Cong ty B Chg Lén ¢ ky két véi Cong ty C6 phan O hop
d6ng bao hiém moi rii ro tai san s6 PFM/00781995 ngay 24/9/2014 nhu nguyén
don trinh bay va két qua giai quyét ciia Trung tdm Trong tai Thuong mai T giai
quyét tranh chap da bi Toa an nhan dan Thanh phd HO Chi Minh hily vi vi pham
t6 tung theo Quyét dinh sd 275/2017/QD-PQTT ngay 16/3/2017.

Ngay 04/02/2015, sau khi c6 su kién bao hiém xay ra thi Cong ty O c6
thong bao ngay dén Cong ty B vé su cb 16 hang bap hat bi 4am mdc. Cong ty B
da yéu cau Cong ty Co phan giam dinh P (Nori) tién hanh giam dinh ton that doi
v6i 16 hang vao ngay 09/02/2015.

Can ct bién ban 1am viéc ngdy 16/4/2015 va Cong vin sd 2180TMN/BH
ngay 05/5/2015 ctia Cong ty O thé hién, Cong ty O dong ¥ moi Phan vién Khoa
hoc k¥ thuat hinh sy B§ Cong an tai Thanh phé H tién hanh giam dinh, diéu tra
nguyén nhan ton that. Ngay 21/5/2015, Phan vién Khoa hoc hinh sy ¢6 cong vin
s6 49/C54B(DV) két luan nguyén nhan ton that nhu sau: “Nguyén nhdn ton that
la do da xay ra qua trinh vi sinh vat hoat dong lén men tao dm méc va tw nung
nong lam bién doi mau sdc gdy hiwr hong cdc hat bdp trong kho. Qud trinh do
dién ra nhw sau: Sy xudt hién ciia cdc khe hé ran nirt gista nén va tuwong nha kho
dan dén do am tai khu viee nay ting cao, trong diéu kién sinh hoc thuan loi (d9
am cao, nhiét dé 30°C — 40°C), lam cho s6 lwong vi khudn wa Gm phdt trién rat
nhanh trong [6p hat bap (ngo) chira trong khu vwc nay. Qua trinh vi sinh vt
hoat déng (vi khudn wa dm va vi khudn wa nhiét) trong diéu kién c6 @6 am cao
va su tich tu nhiét kém théng thodng lam cho 16p hat bdp (ngd) bi tw nung nong
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dan 1én lam cdc hat bdp (ngé) bién doi mau sdc. Pong thoi, cdc vi khudan wa dm
hoat dong manh thuc ddy qua trinh lén men tao thanh nam moc gay hw hong cac
hat bdp”.

Céac nguyén nhén ton thit néu trén déu thudc trudng hop loai trir trach
nhiém bao hiém theo quy dinh tai tiét ii diém b khoan 1 diéu khoan Loai trir tai
Quy tic bao hiém moi rui ro tai san cua B. Cac quy tic bao hiém nay da duoc
dinh kém v&i Hop dong bao hiém moi rai ro tai san s6 PFM/00781995 ngay
24/9/2014.

Ngay 10/6/2015, Cong ty B c6 cong vin sO 0830/2015-BM/TSKT vé viéc
tir chdi yéu cau bdi thudng ctua Cong ty O ddi véi ton that theo hop dong bao
hiém néu trén.

Pong thoi, Cong ty O da thanh 1y 16 hang ton that thong qua bién ban md
thau ngay 18/6/2015, Céng ty TNHH Thuong mai va Kho van P d3 tring thau
mua 16 hang bi ton that ctia Cong ty O, tir d6 co du co s¢ Cong ty O da thanh 1y
16 hang ton that va khong c6 quyén yéu cau Cong ty B phai boi thuong phan gia
tri Cong ty O da thu hoi sau thanh 1y.

~ Cong ty B tir chdi toan b yéu cau boi thuong ctia Cong ty O doi véi ton
that xay ra theo Hop dong bao hiém moi rui ro tai san s6 PFM/00781995 ngay
24/9/2014 va khong chap nhéan cac yéu cau khai kién cua Cong ty O.

Ban an so tham s6 60/2020/KDTM-ST ngay 01/7/2020 ctia Toa 4n nhan dan
Quan 1, Thanh pho H6 Chi Minh da tuyén xtr:

1. Khong chap nhan yéu cau khoi kién cua Cong ty CO phan O, yéu cau
Tong cong ty C6 phan B c6 trach nhiém bdi thudng thiét hai bao hiém, bao gdm:
thiét hai do ban hang thap hon gia vén 1a 14.374.394.173 dong, chi phi ngan
hang lién quan dén thu tuc mo tin dung chimg tu (L/C) nhép khau 16 hang, chi
phi van chuyen xep dd hang hoa, bdc xép, chi phi bao hiém, v.v. 1a
1.885.102.920 ddng, téng cong 1a 16.259.497.000 dong (Mudi sau ty, hai trim
nam muoi chin triéu, bon trim chin muoi bay nghin dong) theo dung Hop dong
bao hiém moi riii ro tai san s6 PEM/00781995 ngay 24 thang 9 nim 2014,

Ngoai ra, &n con tuyén vé an phi va quyén khang céo cta cac duong su.

Ngay 14/7/2020, nguyén don Cong ty CO phan O c6 don khéng céo toan bo
ban an so tham.

Tai phién toa phiic tham:

Dai dién nguyen don rat mot phan yéu cau khang khao, yéu cau khoi kién,
cu the Rat mot phan yéu cau vé chi phi quan ly ndi bo, chi phi mua bao hiém
v6i so tién 1a 1.409.485. 423 dong, chi yéu cau bi don Tong cong ty Bao hiém

Bao Minh boi thuong sO tién 1a 14.850.011.577 d6ng; dai dién bi don giir
nguyén cac y kién da trinh bay.

Luat su bao vé quyén va lgi ich hop phép cho bi don tranh luan: e nghi
hoi dong xet xu bac yéu cau khang cao, yéu cau khei kién cua nguyén don, gilt
nguyén ban an so tham. Trong trueong hop hoi dong xét xir xét thay ton that cuaa



Otran thudc pham vi bao hiém va khong bi loai trir trach nhiém bao hiém thi sb
tién boi thuong cua Cong ty B doi vai ton that 6.009.590 kg chi gisi han trong
so tien 10.694.954.762 dong.
Buai dién Vién kiém sat nhan dan Thanh phé Ho Chi Minh phat biéu y kién:
Qua kiém sat vu an tir khi thu Iy vu an den thoi diém nay thiy rang Tham
phan da chap hanh ding quy dinh vé thim quyén giai quyet vu an, Toa an co
quyét dinh dua vy an ra xét xu va gui ho so cho Vién kiém sat nghién clru ding

thoi han, cap va tong dat cac van ban t6 tung cho ngudi tham gia td tung va Vién
kiém sat theo ding quy dinh cua B0 luat To tung dan su.

Viéc tuan theo phap luat cua Hoi dong xét xt: Tai phién tdoa hom nay,
phién toa ti€n hanh ding trinh ty phép luat To6 tung dan su.

Viéc chdp hanh phap lut cia nguoi tham gia t6 tung: Tur khi thu 1y cung
nhu tai phién toa hom nay nguyén don, bi don, da thyc hién ding cac quyén va
nghia vy quy dinh cua Bo luat T6 tung dan su.

Vé noi dung: pé nghi can cur khoan 2 biéu 308 B9 luat to tung dan sy stra
ban an so tham theo hudng chap nhan yéu cau khoi kién, yéu cau khang céo cua
nguyén don. Budc bi don boi thudng sd tién 10.600.000.000 dong theo sb lidu
ma bi don dua ra. Pinh chi giai quyét do nguyén don rat mot phan yéu cau khai
kién.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li¢u c6 trong hd so vu an duogc tham tra tai phién toa;
nghe y kién tranh luan cua cic duong su; nghe v kién cta Pai dién Vién kiém sat
nhan dan Thanh phé H6 Chi Minh vé viéc tuan theo phap ludt trong qua trinh giai
quyét vu an dan sy ¢ giai doan phuc tham, Hoi déng x¢t xtr nhan dinh:

[ Xeét vé ndi dung khang céo: Nguyén don la Cong ty Cb phﬁl} O gié nghi
chap nhén khang cao, stra ban an so tham; bi don la Tong cong ty Co phan B dé
nghi gitr nguyén ban an so tham. Pay la van dé can xem xét.

[2] Xét thay: Giira nguyén don va bi don c6 ky két Hop dong bao hiém moi
rai ro tai san s6 PFM/00781995 ngay 24/9/2014, tai san duogc bao hiém 1a
29.350 tin bap hat luu kho theo chung tir nhap khau sé S14106646 ngay
30/7/2014 c6 gia tri 162.940.780.750 dong; sb tién bao hiém mua theo hop dong
13 162.940.780.750 ddng, 16 hang duoc luu tai kho sd 1B, 3A va 4 caa Cong ty
C6 phan Ortran Logistic, dudong s6 4, KCN P, huyén T, tinh B; thoi han bao
hiém tir 00 gio 00 ngay 24/9/2014 dén 24 gio 00 ngay 09/3/2015. Sau d6, hai
bén ky cac Gidy sura d6i b6 sung s6 PFM/00781995/01 ngay 23/10/2014 va Glay
stra d61 bo sung s6 PFM/00781995/02 va 03 ngay 04/3/2015 thay d6i dia diém
bao hiém tir “kho s6 1B, 34 va 4 cia Céng ty C6 phan O Logistic, dwong sé 4,
KCN P, huyén T, tinh B” thanh “kho s6 34 va kho sé 4 ciia Céng ty C6 phan O
Logistic, dwong sé 4, KCN P, huyén T, tinh B”. Ngoai ra, hai bén khong c6 sira
d6i, bd sung hay hay bo diéu khoan nao khac cho Hop dong bao hiém moi rai ro
tai san s6 PFM/00781995 ngay 24/9/2014.



[2.1] V& ton that hang hoa khi su kién bao hiém xay ra: Ngay 04/02/2015,
nguyén don kiém tra kho chira hang thi phat hién hang hoa bi am mdc, hu hong
va da thong bdo ngay cung ngay tinh trang hang hoéa dén bi don. Theo bién ban
ghi nhan hién trudng ngay 18/3/2015, voi su ching kién cta hai bén cung don vi
giam dinh la Cong ty C6 phan Giam dinh P, ba bén cung théng nhat xac dinh
hang hoa bi tén that 13 tai kho 3A voi sd lugng 6.009,590 tan bip hat. Tai Cong
van sb 2380TMN/BH ngay 05/5/2015, nguyén don dong y trung cau gidm dinh
vién doc lap 1a Phan vién Khoa hoc hinh sy tién hanh giam dinh vé nguyén nhan
gy ton that d6i v4i 16 hang trén. Cin ct Két ludn s 49/C54B (DV) ngay
21/5/2015 cta Phéan vién Khoa hoc hinh su, két luan giam dinh vé nguyén nhan
gy ton that nhu sau: “Nguyén nhdn t6n that la do da xay ra qud trinh vi sinh
vdt hoat déng 1én men tao am moc va tu nung nong lam bién doi mau sdc gdy hu
hong cdc hat bdp trong kho. Qud trinh do dién ra nhuw sau: Sy xudt hién ciia cdc
khe ho ran nut giita nén va twong nha kho dan dén do am tai khu viee nay ting
cao, trong diéu kién sinh hoc thudn loi (do am cao, nhiét dé 30°C — 40°C), lam
cho s6 lwong vi khudn wa am phdt trién rdt nhanh trong I6p hat bdp (ngé) chira
trong khu viee nay. Qud trinh vi sinh vt hoat déng (vi khudn wa dm va vi khudn
wa nhiét) trong diéu kién c6 dg am cao va sy tich tu nhiét kém thong thodng lam
cho [op hat bap (ngo) bi tw nung nong dan lén lam cdc hat bap (ngd) bién doi
mau sdac. Pong thoi, cdc vi khudn wa am hoat dong manh thiic day qua trinh lén
men tao thanh ndm méc gdy hw hong cde hat bdp. "Dé giam thiéu ton that ddi
véi hang hoa, thong qua cac Vin ban trao doi s6 256/OTMN/BH ngay
02/6/2015, s6 257/2015/0TMN/BH ngay 04/6/2015 ctua Cong ty O Mién Nam
va Vin ban s6 0778/2015-BM/TSKT ngay 03/6/2015 ctia Tong Cong ty B, hai
bén di trao doi va thong nhét ban thanh 1y 16 hang theo phuong thirc chao hang
canh tranh, két qua 16 hang trén dugc ban thanh ly, thu dugc s6 tién 1a
21.033.565.000 dong. Trong qué trinh giai quyét va tai phién toa nguyén don
cho rang tong gia tri thiét hai bao gom: thiét hai do ban hang thap hon gia von la
14.374.394.173 ddng; chi phi ngan hang lién quan dén thu tuc mo tin dung
ching tur (L/C) nhap khau 16 hang, chi phi van chuyen xép d& hang hoa, boc
x€p, chi phi bao hiém, v.v. 1a 1.885.102. 920 ddng, tong cong 1a 16.259.497.000
dong. Bi don khong dong y voi yéu cau cua nguyén don vi thiét hai thudc
truong hop loai trir trach nhiém bao hiém.

[2.2] Qua trinh giai quyét vu an va tai phién toa, nguyén don va bi don
khong ¢ y kién phan ddi hiéu luc cling nhu ndi dung két luan gidm dinh tai Két
luan s6 49/C54B (DV) ngay 21/5/2015 cua Phan vién Khoa hoc hinh su. Can cir
Diéu 48 Luat Kinh doanh bao hiém, két luan cta giam dinh vién doc 1ap co gia
tri bat budc dbi voi cac bén. Nhu vay, két luan giam dinh da két luan ton that
xay ra co nguyén nhan boi qua trinh hoat dong cua Vi sinh vat xuat phat tir su
thay doi cua nhiét do va do am bao gom cac yéu to “thay doi mau sac”, “nam
mdc”, “dd 4m cao”, “sy tich tu nhiét” va “ty nung néng”, phu hop véi tinh trang
mo ta tai Thong béo ton that ngay 04/02/2015 cta nguyén don.

~ [2.3] Xet thay: Hop dél}g bao hiém sb PFM200781955 do bao gém cac
phan sau: Don bao hiém, Diéu kién chung, Di€u khoan b6 sung, Quy tac bao
hi€ém moi rui ro tai san. Trong do, don bao hiém do phia nguyén don ghi va céac
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bén truc tiép ky vao, con lai 1a phan vin ban theo mau do bi don in sin. Theo
Don bao hiém néu “Pham vi bao hiém” 1a: Bdo hiém ton tht thi¢t hai vat chat
bat ngd cho tit ca cac tai san ¢b dinh va tai san riéng dit tai bat ky noi no trong
dia diém duoc bao hiém néu trén bao gé)m tai san thudc s¢ hitu ciia nguoi dugc
bao hiém va/hodc thudc trach nhiém trong coi bao quan cua nguoi dugc bao
hiém trong thoi han bao hiém gay ra béi moi rui ro trir khi bi loai trir theo Pon
bao hiém nay”. Pon bao hiém ciing néu 03 "Piéu khoan loai trir" gém: "1. Diéu
khoan loai trir rti ro chién tranh, khing bd", "2. Piéu khoan loai trir rii ro may
tinh" va "3. DPiéu khoan loai trir va han ché vé cdm van". Pon bao hiém néu
Piéu kién va diéu khoan bao hiém” 1a: “Theo Quy tic bao hiém Moi rui ro ta‘1i
san cua Téng cong ty C6 phan B dinh kém va cac diéu khoan bo sung sau:.
tiép theo do 1a 25 Piéu khoan bo sung cu thé, nhung khong hé dé cap hay thong
bdo con c6 cac "Picu khoan loai trir" nao khac hay cac truong hop loai trir nao
khac ¢6 trong Quy tic bao hiém moi rui ro.

[2.4] Nhu vay, v6i ndi dung cta chinh Pon bao hiém, chi c6 03 "Diéu
khoan loai trir" néi trén 1a duoc quy dinh 1d trong Hop dong, ma khong c6 cac
diéu khoan loai trir hay truong hop loai trir nao khac dugc cac bén dé cap. Picu
nay c6 nghia 1a cac truong hop loai trir néu trong ban Quy tic cua bi don da
khong dugc cac bén thoa thuan, dua vao Hop dong. Trong sudt qua trinh giai
quyét tranh chap tai Trung tdm trong tai cling nhu tai Toa an, nguyén don cho
rang bi don khong giai thich rd cho nguyén don biét rang Quy tic bao hiém moi
ri ro tai san bao gdm rat nhiéu cac truong hop ma bi don s& khong phai chiu
trach nhiém boi thudng, ngoai Piéu khoan loai trir trong Bon bao hiém con bao
goém nhiéu truong hop loai trir khac ¢6 trong Quy tac bao hiém moi rdi ro tai
san. Ma thuc néu biét co nhing truong hop loai trir khac thi nguyén don da
khong mua bao hiém.Vi don mua bao hiém 12 mua bao hiém moi rii ro va phla
bi don chi néu 3 truong hop loai trir. Nguyén don hoan toan khong duogc biét
mot cach rd rang va day du vé cac diéu khoan loai trir trong Quy tic bao hiém
moi rui ro tai san.

[2.5] Theo quy dinh tai Khoan 2 Piéu 16 Luat Kinh doanh bao hiém,

“Piéu khoan logi triv trach nhiém bdo hiém phdi dwoc quy dinh ré trong hop
dong bdo hiém. Doanh nghiép bao hiém phdi gidi thich r6 cho bén mua bdo
hiém khi giao két hop dong." Tai Piém a Khoan 2 Piéu 17 Luat kinh doanh bao
hiém c6 quy dinh : “Doanh nghiép bdo hiém c6 nghia vu: Gidi thich cho bén
mua bdo hiém vé cdc diéu kién, diéu khodn bdao hiém;

[2.6] Tai Khoan 1 Diéu 19 quy dinh: “Khi giao két hop dong bao hiém,
doanh nghiép bao hiém c6 trach nhiém cung cap théng tin lién quan dén hop
dong bao hiém, gidi thich cdc diéu kién, diéu khodn bdo hiém cho bén mua bdo
hiém.” Tai phién toa phtic thim, phia bi don cho rang do nguyén don khong yéu
cau nén bi don khong giai thich 1a khong dung theo quy dinh vé trach nhiém
phai giai thich hop dong cic quy dinh phap luat vién dan trén day.

[2.7] Bén canh do, cin cir Khoan 2 Diéu 407 Bo lut dan sy thi : “Trong
trieong hop hop dong theo mau cé diéu khodn khéng ré rang thi bén dwa ra hop
dong theo mau phdi chiu bat loi khi gidi thich diéu khoan d@6.”. Khi mua bao hiém



cho 16 hang, nguyén don di thé hién y chi rang 16 hang dugc bao hiém t6i da trudc
cac rui ro, vi vay da chon diéu kién bao hiém moi rui ro va diéu kién bao hiém nay
da dugc ghi vao Pon bao hiém (14 van ban ma hai bén tryc tiép ky tén va dong
dau). Chi riéng tén goi cua diéu kién nay-moi rui ro (ma khong c6 bat ky su giai
thich nao khéc tir phia bi don khi giao két Hop ddng) ciing da cho thay y chi giao
két ctia nguyén don 1a cho moi rui ro, moi nguyén nhan gy ton that. Do do, trong
trudng hop ndy phai hiéu theo nghia c¢6 loi cho bén mua bao hiém.

[2.8] Hon nita, Ban Quy tic Bao hiém moi rii ro dugc dinh kém theo Pon
bao hiém 14 do bi don in sin, chinh 14 phan noi dung hop dong theo mau. Khoan
3 Piéu 407 Bo Luat dan sy quy dinh vé van dé ap dung hop dong theo mau dé
xac dinh trach nhiém cua cac bén nhu sau: "Trong truong hop hop dong theo
mau cé diéu khodn mién trach nhiém cua bén dwa ra hop dong theo mau, ting
trach nhiém hodc loai bé quyén loi chinh ddng cia bén kia thi diéu khodn nay
khong co hiéu luc, triv truong hop co thoa thudn khac”. Tai phién toa phic
tham, cac duong sy khang dinh: trude khi ban bao hiém, phia Céng ty B ¢6 cho
nhan vién dén cac kho luu gitr hang cta nguyén don dé khao sat va sau d6 chap
nhan ban bao hiém, day 1a trach nhiém va quyén loi ctia phia Cong ty B. Do Quy
tdc bao hiém moi rui ro tai san co ndi dung mién trach nhiém cho bén dua ra hop
d6ng theo mau 1a Cong ty B, nhung khong dugc hai bén thoa thuan cy thé vé noi
dung nay, nén ndi dung mién trach nhiém nay khong co6 hiéu luc, theo quy dinh
tai Khoan 3 Diéu 407 B6 Luat dan su néu trén.

[2.9] Vén dung An 1¢ s6 22/2018 dugc Hoi dong Tham phan Toa an nhan
dan t01 cao thong qua ngay 17 thang 10 nam 2018 va duoc cong bd theo Quyét
dinh s6 269/QD-CA ngay 06 thang 11 ndm 2018 ctia Chanh &n Toa an nhan dan
t6i cao tinh hudng tranh chip vé trach nhiém cta don vi ban bao hiém nhan tho
c6 van dung Khoan 2 Diéu 407 B luat Dan su nam 2005: “Trong truong hop
hop déng dan sy theo mdu cé diéu khodn khdng ré rang thi bén duwa ra hop
dong theo mau phdi chiu bdt loi khi gidi thich diéu khodn d6”; Tai khoan 4 Diéu
409 Bo luat Dan su nam 2005: “Khi hgp dong cé diéu khodn hodc ngdn tir khé
hiéu thi phdi dwroc giai thich theo tdp qudn tai dia diém giao két hop dong™; Tai
Piéu 21 Luat Kinh doanh bao hiém: “Trong trirong hop hop dong bao hiém cé
diéu khodan khong ré rang thi diéu khodn dé dwoc gidi thich theo huéng cé loi
cho ngwoi mua bao hiém”. Can ct theo cac quy dinh phap luat néu trén thi trong
truong hop cac bén c6 su giai thich khac nhau khong rd rang kho hiéu thi Diéu
khoan nay phai dugc giai thich theo huéng c6 loi cho bén mua bao hiém.

[2.10] Tur nhiing nhan dinh noi trén, budc bi don phai boi thuong sb tien
bao hiém cho nguyén don.

[2.11] V& s6 tién bodi thudng: Cong ty CO phan O yéu cau Téng cong ty CO
phan B ¢6 trach nhiém bdi thudng thiét hai bao hiém, bao gém: thiét hai do ban
hang thap hon gia von 1a 14.374.394.173 dong, chi phi ngan hang lién quan den
thu tyc mo tin dung chimg tur (L/C) nhép khau 16 hang, chi phi van chuyen xép
d& hang hoa, bdc xép, chi phi bao hiém, v.v. 13 1.885.102.920 dong, tong cong
l1a 16.259.497.000 dong (Mudi sau ty, hai trim nim muoi chin triéu, bon trim
chin muoi bay nghin dong). Tai phién toa phiic tham hom nay, nguyén don rit
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mot phan yéu cau vé chi phi quan 1y ndi bg, chi phi mua bao hiém, chi yéu cau
s6 tién 1a 14.850.011.577 ddng, phia bi don cho rang néu Tda an budc Bao Minh
phai c6 trach nhiém bdi thudng thi phia Bao Minh chi dong ¥ bdi thuong sb tién
la 10.661.389.762 dong theo s6 liéu Phu luc 1 dinh kém theo Béo céo giam dinh
s6 15310128/HCM-FR ciia Cong ty c¢d phan giam dinh Phuong Béc. Pay la
chtng ctr méi ma phia Bao Minh xuét trinh tai phién toa phtic thim hém nay.

[2.12] Xét thay Nguyén don cho rang can ct Diéu 46 Luat Kinh doanh bao
hiém thi: “S6 tién béi thwong ma doanh nghiép bdo hiém phdi trd cho nguoi
dwoe bao hiém dwoc xdc dinh trén co sé gia thi truong cua tai san duoc bado
hiém tai thoi diém, noi xay ra t6n that va mirc do thiét hai thuc té, trir truong
hop c6 thod thudn khdc trong hop dong bdo hiém. Chi phi dé xdc dinh gid thi
truong va murc do thiét hai do doanh nghiép bao hiém chiu” nén da chiing minh
rang gia thi trudng cua 6.009.590 tan bap bi thiét hai 13 phai tinh trén gia gbc khi
mua, cong cac khoan chi phi phat sinh khac nhu thué nhap khau, chi phi luu
kho, chi phi m¢ LC...dinh kém 13 rat nhiéu hoa don, chtng tir. Bi don thi khong
dong ¥, cho rang phai c6 don vi giam dinh gia tri thi trLr(‘)’ng thi méi c6 can cu.
Can cu Piéu 48 Luat Kinh doanh bao hiém quy dinh: “phai thuc hién viéc giam
dinh ton that dé xdc dinh nguyén nhan va mikc dg ton that Tuy nhién, tai phién
toa hom nay, nguyén don va bi don déu khong yéu cau trung cau giam dinh gia
tri thi trudng cua 6.009.590 tan bap bi hu hong. Do d6, khong c6 co sé chap
nhan so liéu cua nguyén don dua ra.

[2.13] D6i véi sb lidu cua bi don dua ra, hoi dong xét xir xét thdy bi don
tinh thiét hai nhu sau: S6 hang bi hu hong 13 6.009.590 tan trong tong s6 29.350
tan mua bao hiém, s6 tién mua bao hiém 1a 162.940.780.750 dong, néu phan bd
s6 hang bi hu hong 1a 5.551.651/tn thi s6 hang bi ton thit co gia tri 1a
33.363.110.276 ddng, trir 5% ton that 12 1.668.155.514 dong, trir di s tién ban
thanh 1y ctia 6.000.590 tan 1a 21.033.565.000 dong. S6 con lai 1a 10.661.389.762
dong. Tuy nhién, cach tinh ndy chua chinh xéc, béi theo diéu khoan cta hop
dong, cac bén thoa thuan bi don duoc giit lai 5% cua gia tri ton that thi phai tinh
1a nhu sau: gia tri hang héa bi ton that 1a 33.363.110.276 dong — tién hang thanh
ly thu vé 21.033.565.000 dong = 12.329.528.610 dong — (12.329.528.610 ddng x
5% =616.476.430 dong) = 11.713.053.180 ddng.

[2.14] Do d6, c6 can ctr chap nhan mot phan khang cdo, mot phan yéu cau
khéi kién cia nguyén don.

[3] Tai phién toa phuc tham, dai dién Vién kiém sat nhan dan Thanh phd Ho
Chi Minh d€ nghi stra ban an so' thdm theo hudng chap nhan mét phan yéu cau
khot kién, yeu cau khang cdo ciia nguyén don. D€ nghi cua dai dién Vién kiém sat
1a phu hop nhan dinh ctia hgi dong xét xtir nén ghi nhan.

[4] V& 4n phi:

[4.1] An phi kinh doanh throng mai so' thim: Do sira ban 4n so tham nén
an phi so thim duoc tinh lai nhu sau:



Bi don Tong cong ty C6 phan B phai chiu an phi trén sf) tién boi thuong
cho 1a nguyén don 11.713.053.180 dong. An phi so tham phai chiu la
119.713.053 dong.

, Nguyén don Cong ty Cé phan O phai chiu 4n phi trén sO tién khong duoc
chap nhén: 16.259.497.000 dong - 11.713.053.180 dong = 4.546.443.820 dong.
An phi so tham phai chiu 1a 112.546.444 dong.

[4.2] An phi kinh doanh thuong mai phtc thdm: Do sira an so thdm nén
nguoi khang cdo khong phai chiu an phi phuc tham.

Vi cac 1€ trén,
QUYET PINH:
Cin cir Khoan 2 Diéu 308 Bo luat T tung dan sy ndm 2015;

Can ctr Nghi quyet 326/2016/UBTVQH14 ctia Uy ban thudng vu quéc hdi quy
dinh vé muc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi, 1¢ phi Toa an.

_ Tuyén xii: Chap nhan mot phan khang cdo ctia nguyén don Cong ty C6
phan O. Sura ban an so tham s6 60/2020/KDTM-ST ngay 01/7/2020 cua Toa an
nhan dan Quan 1, Thanh pho H6 Chi Minh do tinh tiét mdi, véi ndi dung:

1. Chap nhan mot phan yéu cau khai kién ciia Cong ty Co phan O, budc
Tong cong ty CO phan B ¢6 trach nhiém bdi thuong thiét hai bao hiém theo Hop
dong bao hiém moi rui ro tai san s6 PEM/00781995 ngay 24 thang 9 nam 2014
v6i s6 tién 14 11.713.053.180 (mudi mot ty bay trim muoi ba triéu khong tram
nim muoi ba ngan mot trim tam muoi dong).

2. Dinh chi giai quyét dbi véi yéu cdu ctia nguyén don la Cong ty C6 phan
O yéu cau bi don Tong cong ty. C6 phan B ¢6 trach nhiém boi thuong thiét hai
bao hiém cac khoan thiét hai vé chi phi quan 1y, chi phi mua bao hiém véi s6
tién 14 1.409.485.423 (mot ty bon tram 1 chin triéu bon trdm tdm muoi lam ngan
bbn tram hai muoi ba déng).

Ké tur ngay Cong ty C6 phan O c6 don yéu cau thi hanh 4n ma phia Tong
cong ty C6 phan B khong thi hanh s6 tién noi trén thi phai chiy 13i theo muc 1ai
sudt ng qua han trung binh trén thi truong twong Gmg voi thoi gian va sé tién
cham thi hanh an.

4. V& an phi:

4.1. V& &n phi kinh doanh thuong mai so tham:

Bi don Tong cong ty Co6 phan B phai chiu 4n phi kinh doanh thuong mai
so tham la 119.713.053 (mot trém muoi chin tri¢u bay tram muoi ba ngan khong
tram nam muoi ba dong)

Nguyén don Cong ty C6 phan O phai chiu 4n phi kinh doanh thwong mai
so tham la 112.546.444 (mdt trém muoi hai tri¢u ndm trdm bon muoi sdu ngan
bon tram boén muoi bon dong), dugc trir vao so tién tam rng an phi Cong ty Co
phan O da ndp la 62.129.748 (sau muoi hai triéu mot tram hai muoi chin ngan
bay tram bon muoi tam dong) theo bién lai thu tam (rng an phi, 1€ phi Toa an so6
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AA/2016/0019725 ngay 19/6/2017 cua Chi cyc Thi hanh an dan sy Quan 1,
Thanh ph6 H6 Chi Minh. Cong ty C6 phan O con phai nop thém 50.416.969
(nam muoi triéu bon tram mudi sau ngan chin tram sau muoi chin dong).

4.2. V& an phi kinh doanh thuong mai phtc thAm: Hoan tra lai cho Céng ty
C6 phan O 2.000.000 (Hai triéu dong) tién tam tmg an phi phuc thim di nop
theo Bién lai thu tién s6 0029454 ngay 14/7/2020 cua Chi cuc Thi hanh 4n dan
su Quan 1, Thanh phé) Hd Chi Minh.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngdy tuyén an.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 cua
Luat Thi hanh an dan sy thi ngudi duogc thi hanh dn dan su, nguoi phai thi hanh
an dan su co quyén duoc thoa thuan thi hanh an, quyén yéu cau thi hanh én, tu
nguyén thi hanh an hodc bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6,
7 va 9 Luat Thi hanh an dan su; thoi hi€u khoi kién thi hanh an duoc thuc hién
theo quy dinh tai Piéu 30 Luat Thi hanh 4n dan su.

Noi nhén: TM HQI PONG XET XU PHUC THAM
- Toa 4n nhdn dan (01 cao; THAM PHAN CHU TQA PHIEN TOA
- Toa an nhan dan cap cao tai TP HCM; :

- Vién kiém sat nhan dén tdi cao;

- VKSND Thanh phé H Chi Minh;

- Cuc THA DS TPHCM;

- Chi cuc THA DS Quan 1;

- TAND Quén 1;

- Céc duong su; X . .
- Luu VP, hd so vu an. Nguyén Thj Thuy Dung
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