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NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

Vé6i thanh phan Hgi dong xét xir phiic thAm gém cé:
Thim phan - Chii toa phién toa: Ba Mai Thi My Tién
Cdc Thdam phdn: 1. Ong Pham Hong Giang
2.Ba Tran Thi T

Thu ky Toa an ghi bién ban phién toa: Ba An Phwong Trang, Thu ky Toa
an nhan dan Thanh ph6 H6 Chi Minh.

Pai dién Vién kiém sat nhdn dan Thanh phé Ho Chi Minh tham gia phién
toa: Ba Vo Thi Vinh Hung- Kiém sat vién.

Vao ngay 01/3/2020, tai phong xir 4n ctia Toa 4n nhan dan Thanh ph6 HO Chi
Minh xét xtr phuc tham cong khai vu an thy ly s6 613/2019/TLPT-DS ngay
24/12/2019 vé viéc “Tranh chap hop dong st dung thé tin dung”.

Do bén 4n dén sy so tham s6 381/2019/DS-ST ngay 30/9/2019 cua Toa én
nhan dan Quéan 1, Thanh phd H6 Chi Minh bi nguyén don khang céo.

Theo quyét dinh dua vu 4n ra xét xir s0 40/2020/QD-PT ngay 08/01/2020
va quyéet dinh hoan phién toa s6 549/2020/QD-PT ngay 03/02/2020, gitta céac
duong su:

Nguyén don: Ngan hang TMCP E

Pia chi: A, phuong B, Quan C, Thanh ph6é H6 Chi Minh.

Pai dién theo uy quyén: Ba Nguyén Ngoc T, sinh nim 1987 (c6 mit)
bia chi: X, Phuong Y, quan Z, Thanh phé H6 Chi Minh.

Bi don: Ong Ping Phuéc C, sinh nim 1981 (yéng mat)
bia chi: M, phuong N, Quan K, Thanh pho HG, Ch‘i Minh.
bia chi cu tra: H, phuong 1, Quan J, Thanh pho H6 Chi Minh.
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Bi don da ky hop dong sir dung thé tin dung qudc té véi nguyén don va
duoc nguyén don cap 03 thé tin dung qudc té, cu thé nhu sau:

1. Ngay 23/12/2014, bi don ky Hop ddng st dung thé tin dung quéc té
VisaGold s6 87/14-VG vé6i nguyén don, han mirc 300.000.000 dong (Ba trim
triéu déng). Ngay 24/12/2014, nguyén don phat hanh thé tin dung s6 VG860070,
hiéu luyc thé dén thang 12/2015 (12 thang), bi don nhin thé cing ngay
24/12/2014; 14i suat cho vay c6 thé dugc diéu chinh ap dung theo quy dinh cua
ngan hang trong timg thoi ky, cu thé: tir thang 01/2015 dén thang 04/2016 mirc
1ai 14 1,6%/thang, tir thang 5/2016 dén thang 6/2018 mirc 14i 1a 1,9%/thang, tir
thang 7/2018 dén nay mirc 1i 1 2%/thang.

Qua trinh st dung the tir ngay 23/01/2015 cho dén ngay 23/5/2016, bi don
da thuc hién giao dich rut tién mit va thanh toan hang hoa dich vu téng sb tién
436,090,960 dong, nhung chi thanh toan duoc tong s tién 1a 202.000. 000 dong,
gdm no gdc, tién 1di va cac loai phi khac va ngung khong thanh toan tiép mic du
nguyén don nhiéu lan théng bao nhic no.

Ngay 23/5/2016, nguyén don thong bao chuyén sd du no cia bi don la
304.771.456 dong sang ng qua han, cham dut viéc st dung thé cua bi don va
khoi kién.

Theo Bang tinh 1i thé tin dung, tam tinh dén ngay 23/9/2019, bi don con
no tong sd tién 1a 2.639.003.439 dong, trong d6 gom sb tién du no 13
2.476.470.031 dong, tién 14i 13 60.534.400 ddng, phi tré han 12 99.058.801 dong,
phi vuot han muc 14 2.940.207 dong.

2. Ngay 30/12/2014, bi don ky Hop ddng st dung thé tin dung quéc té
MasterGold s6 91/14-MG, han mirc 300.000.000 ddng (Ba trim triéu dong).
Ngay 31/12/2014, nguyén don phat hanh thé tin dung s6 MG717757, hiéu luc
thé dén 12/2015 (12 thang), bi don nhan thé cung ngay; 13i suit cho vay c6 thé
diéu chinh 4p dung theo quy dinh ctia ngan hang trong timg thoi ky, cu thé: tir
thang 01/2015 dén thang 04/2016 mirc 13i 13 1,6%/thang, tir thang 5/2016 dén
thang 6/2018 muc 13 1a 1,9%/thang, tir thang 7/2018 dén nay muc 13 1a
2,0%/thang.

Qua trinh sir dung thé tir ngay 20/01/2015 cho dén ngay 20/5/2016, bi don
da thuc hién giao dich rat tién mat va thanh toan hang héa dich vu véi tong s6
tién 438.789.112 ddng, nhung chi thanh toan duoc sd tién 1a 203.700.000 dong
gdm no gdc, tién 13i va cac loai phi khac va ngung khong thanh toan tiép, mic
du nguyén don nhiéu lan théng bao nhic no.

Ngay 20/5/2016, nguyén don thong bao chuyén sd du no cta bi don la
304.617.775 dong sang ng qua han, cham dut viéc st dung thé cua bi don va
khéi kién.



Theo Bang tinh 1ai thé tin dung dén ngay 20/9/2019, bi don con ng téng so
tién 2.619.908.796 dong, trong d6 gom so tién du no 13 2.458.813.494 dong, tién
l1ai 1a 60.032.400 dong, phi tré han 1a 98.352,540 dong, phi vuot han muc la
2.710.335 dong.

Nhu vay, téng s6 tién ma bi don no tir viéc sir dung 02 thé tin dung quéc té
néu trén tam tinh dén ngay 20/9/2019 1a 5.258.912.208 dong (Nam ty hai trim
nim muoi tdm triéu chin trim muoi hai nghin hai trim 1& tdm d6ng), trong d6
tong no goc 1a 4. 935.283.525 dong; tong tién 1ai, phi, phat 1a 323.628.683 dong;
nguyén don yéu cau ca nhan bi don phai thanh toan ngay, dong thoi co trach
nhiém thanh toan tién 13i tiép tuc phat sinh theo muc 14i suat, muc phi quy dinh
trong hop ddng sir dung thé tin dung cho dén khi bi don thanh toan xong no.

Mic dii dwoe Héi dong xét xir gidi thich phap luqt vé viéc tinh ldi va cdac
khodn phi sir dung thé nhung nguyén don van gzu’ nguyén yéu cau khéi kién vi
cach tinh nay da dwoc hai bén thoa thudgn khi xdc lap hop dong sw dung thé tin
dung. Dé nghi Hji dong xét xu xem xet giai quyét budc cd nhan bi don phdi
thanh todn cho nguyén don sé tién duw no goc, i, phi, phat ciia hai thé tin dung
cho dén ngay xét xir.

Toa an cip so tham di tién hanh thi tuc xét xir vang mat bi don theo quy
dinh cua phap luat.

Ban dén so tham da tuyén xir:

Chap nhan mot phan yéu cau khoi kién ciia nguyén don.

Bugc 6ng bang Phudc C phai tra cho Ngan hang TMCP xuét, nhap khau
Viét Nam tong so tién la 1.143.556.707 dong (Mot ty mot tram bon muoi ba
triéu ndm trdm ndm muoi sau nghin bay tram lé bay dong), trong do tong ng goc
la 609.398.231 dong, tong no 1ai 1a 534.167.476 dong, ngay khi an c6 hiéu luc
phap luc.

Ngoai ra, an so tham con tuyén veé an phi, quyén khang cdo cua cac duong
su cling nhu cac quy dinh ve thi hanh an dan su.

Ngay 15/10/2019 nguyén don khang cao.
Tai phién toa phuc tham:

- Nguyén don gilt nguyén y€u cau khang cdo: y€u cau stra mgt phan ban an
so tham theo hudng chap nhan toan bo yéu cau khéi kién cua nguyén don.

- Bi1 don Véng mat tai phién toa.



Pai dién Vién kiém sat nhan dan Thanh phd H6 Chi Minh tham gia phién
toa phat bi€u y kién:

Vé thu tuc td tung: Tham phan chu toa phién toa va cac thanh vién Hoi
dong xét xur cling nhu cac duong sy da tuan thu dung cac quy dinh cta Bo luat
T6 tung dan su.

Vé noi dung: Can ctr vao cdc tai li¢u, chung ctr c6 trong hd so, nhan théy bi
don c6 no nguyén don tir viéc sir dung 02 thé tin dung quéc té. Tuy nhién sé ng
nay da dugc chuyén sang no qua han, nén khong con phat sinh cac khoan lai,
phi, phat cham tra, vi vy dé nghi Hoi dong xét xur khong chap nhan yéu ciu
khang cdo cua nguyén don, giir nguyén ban an dan sy so tham s 381/2019/DS-
ST ngay 30/9/2019 cua Toa an nhan dan Quén 1, Thanh phd HO6 Chi Minh.

NHAN PINH

Sau khi nghién ctru céc tai li¢u co6 trong ho so vu an dugc tham tra tai phién
toa, can ctr vao 101 khai ctia duong su va phat biéu cua dai dién Vién kiém sat tai
phién toa, Ho1 dong xét xr nhan dinh:

Xét khang cao ciia nguyén don- Ngan hang E, Hoi dong xét xtr thay rang:

V& hinh thirc: Pon khang cdo cua nguyén don duoc thuc hién trong han
luat dinh, hop 1€ nén dugc chap nhan.

Vé noi dung: Nguyén don khang cao yéu cau sira mot ban 4n so tham theo
huéng chép nhén toan bo yéu céu khoi kién cua nguyén don, budc bi don thanh
toan téng no goc, i, phi, phat ch@m tra cua 02 the tin dung quoc té voi tong sd
tién 13 5.258.912.208 dong, Hoi dong xét xtr phuc tham nhan thay:

Hop dong ky két gitta nguyén don va bi don 1a “Hop dong sir dung thé in
dung qudc t&”, ban chat 1a “Hop ddng vay tai san khong phai 1a hop dong tin
dung” theo huéng dan tai Nghi quyét 01/2019/HPTP ngay 01/01/2019 cta Hoi
d6ng Tham phan TAND ti cao, huéng dan ap dung mot s6 quy dinh vé 1ai, 14
sut, phat vi pham.

Hop dong giira hai bén 1a hop ddng vay co 13i, dugc xac lap trude ngay
01/01/2017 ma khi dén han bén vay tra khong day du, nén khi co tranh chap, s&
dugc diéu chinh béi Bo Luat dan sy 2005 va Nghi quyét 01/2019/NQ-HDTP
nay. Theo tinh thian cua B Luat dan sy va huéng dan tai Nghi quyét
01/2019/NQ-HDTP, thi khi xac dinh 1ai, 13i suat, Toa an khong duogc tinh 13
trén no 14i chua tra (Khoan 3 Diéu 4 Nghi quyét 01/2019/NQ-HDTP)

Ngoai ra, tai Khoan 2 DPiéu 12 ctia Nghi quyét 01/2019/NQ-HDTP con quy
dinh viéc xtr ly viéc khong trd dung han trong hgp dong vay tai san: Hop dong
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vay tai san co thoa thuan phat vi pham, vira c6 thoa thuan i trén no goc qua
han hodc hinh thirc khac &p dung ddi v4i hanh vi khong trd ng ding han ctia bén
vay, thi Toa &an cdn cr quy dinh tuong ing cua Bo luat dan su, Luat cac td chire
tin dung tai thoi diém xac 1ap hop dong, thoi diém tinh 131 suat dé xem xét, quyét
dinh xtr Iy d6i v6i hanh vi khong tra ng ding han theo nguyén tic: “chi xu 1y
mét 1an ddi v&i moi hanh vi khong tra ng ding han”.

Nhu vay, phan quyét ctia Toa 4n cap so tham tai ban an s6 381/2019/DS-ST
ngay 30/9/2019 1a c6 can cur, ding quy dinh cta phap luét. Vi 1€ do, Hoi dong xét

xtr phtc tham thong nhat véi 10i dé nghi cua dai dién Vién kiém sat, khong chéap
nhan yéu cau khang cao ctiia nguyén don, giit nguyén ban an so tham.

An phi dan sy so tham: bi don phai chiu theo quy dinh.
An phi dan sy phuc thAm: nguyén don phai chiu theo quy dinh.
Vi cac lé trén;
QUYET PINH
Can ctr diéu 293; Khoan 1 Piéu 308 Bo luat T4 tung dan sy 2015;

Can ctr Nghi quyét 01/2019/HDTP ngay 01/01/2019 ctia Hi dong Tham phan
TAND t6i1 cao, hudng dan &p dung mdt s6 quy dinh vé 1ai, 11 suat, phat vi pham.

Can ctr Nghi quyét 326/2016/UBTVQH 14 ngay 30/12/2016 quy dinh vé an
phi, 1€ phi Toa an.

Tuyén xr:
Khong chap nhan yéu cau khang cao cua nguyén don.

Gifr nguyén ban 4n dan sy so tham s6 381/2019/DS-ST ngay 30/9/2019 cta
Toa an nhan dan Quan 1, Thanh pho H6 Chi Minh:

1. Chap nhan mot phan yéu cau khoi kién ctia nguyén don.

Bugc bi don- ong Dang Phudc C tra cho Ngan hang TMCP E tong sb tién
1a 1.143.556.707 dong (Mot ty mot tram bon muwoi ba triéu nam tram nam muoi
sau nghin bay tram lé bay dong), trong do tong ng goc la 609.398.231 dong,
tong no 1ai 1a 534.167.476 dong.

2. An phi dan su so tham:



Ong Ping Phudc C phai chiu 46.306.701 dong (Bon muoi sau triéu ba
tram 1€ sau nghin bay tram 1¢ mdt dong).

Ngan hang TMCP E phai chiu 112.115.355 ddng (M6t trim mudi hai triéu
mdt trim mudi 13m nghin ba trim nidm muoi ldm dong), duoc cin trir vao sb tién
tam Ung 4n phi dd ndp 14 15.974.706 ddng theo bién lai thu sé AA/2014/0004671
ngdy 09/11/2016 ctia Chi cuc thi hanh 4n dan sy Quén 1, Thanh phd HO Chi
Minh. Ngan hang TMCP E con phai ndp thém so tién 96.140.649 dong (Chin
muoi sau triéu mot trim bdn muoi nghin sau tram bén muoi chin déng).

3. An phi dan su phiic tham:

Ngén hang TMCP E phai chiu 300.000 dong (Ba tram nghin dong), dugc
can trir vao tién tam Gmg an phi phtic thim 300.000 déng da ndp theo bién lai thu
s6 AA/2019/0005199 ngay 31/10/2019 caa Chi cuc Thi hanh 4n Quén 1, Thanh
phd H6 Chi Minh.

Thi hanh sau khi ban an c6 hi¢u luc phap luat, theo Luat Thi hanh &n dan su.

Cac duong sy thi hanh élvn th;o cac Piéu 2, 6, 7, 7a, 7b, 9 va 30 Luat Thi
hanh an dan su da dugc sura do1, bd sung nam 2014.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhn: TM.HQI PONG XET XU PHUC THAM

- TAND T0i cao; 2 < ” 2 S
_TAND chp cao tai TP.HCM: THAM PHAN-CHU TQA PHIEN TOA
- TAND Quén 1;

- VKSND TP.HCM,;

- Cuc THADS TP.HCM,;

- Chi cuc THADS Q.1;

- Cac duong su;

- Luu HS.

Mai Thi My Tién



