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Ban an s6: 780/2017/DS-PT
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V/v “Tranh chap hgp dong thi cong”

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phéin Hpi dong xét xir phiic thdm gém cé:

Thim phdn - Chii toa phién téa: Ba Pham Thi Thu Phuong.
Cdc Tham phdn:

1. Ba Phan Thi Lién;

2. Ba Bui Thi Kim Dung.

- Thu ky phién toa: Ba Nguyén Thi Ngoc Linh — Thu ky Toa 4n nhan din
Thanh pho H6 Chi Minh.

- Pai dién Vién kiém sdt nhin din Thanh phé Ho Chi Minh tham gia
phién toa: Ong Lé Tan Pong — Kiém sat vién.

Trong ngay 29 thang 8 ndm 2017, tai try s& Toa 4n nhan dan Thanh phd
H6 Chi Minh, dd mé phién toa xét xir phuc tham cong khai ddi véi vu an déan su
phuc tham d3 thy 1y s6 875/2015/TLPT-DS ngay 25 thang 12 ndm 2015 vé viéc:
“Tranh chip hop dong thi cong”.

Do béan 4n dan sy so thim s6 64/2015/DS-ST ngay 05/11/2015 ciia Toa én
nhan dan Quén 2, Thanh phé H6 Chi Minh bi khang céo.

Theo quyét dinh dwa vu an ra xét xir phic thim sé 1741/2017/QD-PT
ngay 10 thang 8 nam 2017 gitra cac duong su:

1. Nguyén don: Cong ty Trach nhiém hiru han K

Dia chi tru s¢ chinh: 215D/21 duong P, Phuong M, quan P, Thanh phé
H6 Chi Minh.

Pia chi chi nhanh: 14 dudng P1, Phuong M1, quan B, Thanh ph H6 Chi Minh.
Nguoi dai dién hop phap ctia nguyén don: Ong Nguyén Duy L — sinh nim
1973; Chirc vu: Giam ddc Cong ty, dai dién theo phap luat (co mit)

Pia chi thuong trii: 210 duong N, phuong N, Quan M, Thanh phé HO Chi Minh.
Pia chi lién lac: 63/22 Puong B, Phuong B, Quan T, Thanh phé H6 Chi Minh.

2. Bi don: Ba Nguyén Thi Ngoc A —sinh nam 1975 (vang mat)
Dia chi thuong tra: 04 (S6 ¢t 1065) Puong B1, Khu phd B, phuong T,
Quan H, Thanh phé H6 Chi Minh.

Nguoi khang cdo: Nguyén don Cong ty Trach nhi€ém hiru han K khang céo.



NOI DUNG VU AN:

“Tai Toa so tham, nguyén don Cong ty Trach nhiém hitu han K co
nguwoi dai dién theo phap ludt la ong Nguyén Duy L dai dién trinh bay:

Vao thang 12/2008 ba Nguyén Thi Ngoc A c6 thué Cong ty Trach nhiém
hiru han K (sau day goi tit 1a Cong ty K) sira chira mot phan cin nha s 175
duong T, Quan H, Thanh phé Hd Chi Minh; hai bén chi thoa thuan miéng vi gén
tét ba A c6 yéu cau lam sém nén Cong ty K khéi cong 1am ngay con hop dong
va thiét ké s& diéu chinh va ky sau. BA A yéu cau lam tron go6i khoang
300.000.000 ddng (ba trdm triéu dong). Sau d6 yéu cau bot han muc dé giam
gia thanh nén Cong ty K phai diéu chinh lai thiét ké. Khi bat tay vao lam ba A
d3 tam tng cho Cong ty K sd tién 30.000.000 ddng (ba muoi triéu dong), thi
cong duoc khoang 01 thang trong thoi gian d6 phia Cong ty K dua ra ban thiét
ké va hop dong yéu cau ky thi phia ba A dong y nhan ban vé& nhung khong ky
hop ddng, khéi lugng cong viec Cong ty K thi cong dd vuot qua so tién tam Ung
nén Cong ty K yéu cau tra tién tiép thi ba A ndi chd lam xong roi tra ludn. Phia
Cong ty khong dong ¥ nén hai bén tam ngung do ba A yéu cau tam ngung chd
c6 tién lam tiép. Tam ngung thi cong duoc khoang 03 thang thi Cong ty phat
hién ba A kéu ngudi khac lam lai ma khong bao cho Cong ty biét. Cong ty K da
b6 chi phi thi cong, 1ap ban v& thiét ké tong cong 14 95.000.000 ddng (chin muwoi
lam triéu dong), trix sb tién ba A tam tng 30.000.000 dong (ba muroi triéu dong)
thi ba A con ng cong ty K 65.000.000 dong (sdu muoi lam triéu dong) do do
Cong ty K khoi kién yéu cau ba A c6 trach nhiém tra cho Cong ty s6 tién nay,
khong yéu cau tra 14i trén s tién chua tra.

“Tai Toa so tham, bj don la ba Nguyén Thi Ngoc A trinh bay:

Ba c6 thué Cong ty K do 6ng Nguyén Duy L lam dai dién theo phéap luat
thi cong stra chita tron goi cong trinh 13 mot phan cin nha sé 175 duong T, Quan
H, Thanh pho Ho Chi Minh, day la mat bang do ba thué dy dinh dé kinh doanh
quan com tim, v&i tong chi phi sira chita 1a 250.000.000 dong; vi du tinh dua
vao hoat dong ngay nén hai bén dong ¥ tién hanh thi cong ngay con hop dong
thi s& soan thao va ky sau. Sau d6 phia Cong ty K c6 dwa ban hop dong thi cong
dé hai bén ky ba thdy qua so xai nén da yéu cau lam lai va phai c6 ban thiét ké
thi Cong ty tinh gia thiét ké 1a 17.000.000 ddng, ba A khong dong ¥ gia nay vi
dién tich quan nho ma chi phi nhu vay 13 qua cao, ba c6 yéu cau phai chiét tinh
cong viéc, han muc cu thé nhung ong L lai dua gia thanh 1én dén 400.000.000
dong va khong c6 nhitng han muc ma ba yéu cau nhu 1am mong phan nén nha,
lam lan can sit khach co thé ngdi dugc, trong qua trinh thi cong do ban cong
viéc nén ba it c6 mit thi tho d3 dwa nhitng vat tu cii nén ba khong dong y vi vay
cong trinh d3 ngung thi cong tir thang 02/2009. S4 tién tam Gng nhu éng L khai
la ding. Tt ca nhitng han muc 6ng L thi cong ba da liét ké nop kém hd so bao
gdm: Thao d&: 120 m*; D6 bo xa ban: 03 xe; Phd tudng: 42 m*; Pha d& linh tinh:
10 m* Céu thang: 04 m’; Pap bé tong 01 m’; Théo gach men: 32 m’; Théo
khung sat cac loai: 01 bd; Thao hé théng den: 01 bo; Thém cot duong kinh 90:



20 m; Thém cot vudng 10 m; Thém vi keo: 01 bd; Lop ton 93 rnz; Mo rong san:
21 mz; Gia c6 san: 46 mz; Lép ctra: 02 bo; Lam cau thang: 01 bo; Xay t6: 30 m’;
Lap hé thdng cap thoat nude: 03 bd; Xay hd ga: 02 cai; Lap him vé sinh: 01 cai;
Lan can: 9,9 m. Téng cong 22 han muyc, tinh thanh tién 1a 24.324.000 déng,
Cong ty 6ng L thuc hién thi cong twong tmg voi sd tién ba A tam tng nén ba A
khong c6 nghia vu gi dbi voi Cong ty K.

“Tai bdn dn din sw so thim ,sé’ 64/2015/DS-ST ngay 05/11/2016 cua
Toa an nhdn dian Quan 2, Thanh pho Ho Chi Minh da tuyén xir:

Cén cir Khodn 3 Diéu 25, Diém a Khoan 1 Diéu 33, Diém a Khoan 1 Dicu
35, biém b Khoan 2 Diéu 199, biéu 245 B0 luat To tung dan su;

Can ct Piéu 124 B6 luat Dan su;
Can ctr Khoan 2 Diéu 27 Phap 1énh 4n phi, 18 phi Toa an;

Béc yéu cau cta nguyén don Cong ty Trach nhiém hitu han K vé viéc
budc ba Nguyén Thi Ngoc A co6 trach nhiém tra cho Cong ty Trach nhiém hiru
han K s6 ti€n con thiéu 1a 65.000.000 dong (sau muwoi lam triéu dong).

Vé an phi dan su so thim: Cong ty Trach nhiém hitu han K phai chiu la
3.250.000 dong (ba triéu hai tram ndm muoi nghin dong) nhung duoc cin trir
vao tién tam {ung an phi da nop 1a 1.625.000 dong (mét triéu sdu tram hai muo'i
lam nghin dong) theo bién lai thu tam ng an phi, 1& phi Toa an s6 006309 ngay
06/7/2009 cua Chi cyc Thi hanh an dan sy Quan 2. Cong ty Trach nhiém hitu
han K phai ndp thém sb tién 1.625.000 ddng (mot triéu sdu tram hai muoi lim
nghin dong).

- Ngoai ra ban an con tuyén vé quyén khang cao va thi hanh an cta cac
duong su theo quy dinh cua B0 luat To tung dan su.

- Ngay 19/11/2015, nguyén don la Cong ty Trach nhiém hiru han K nop
don khang céo dé ngay 19/11/2015 khang céo toan by ban an so tham.

“Tai phién toa phiic thim:

- Ngudi khang cédo 1a Cong ty Trach nhiém hiru han K, dong thoi 1a
nguyén don trong vu 4n, c6 nguoi dai dién hop phap 1a 6ng Nguyén Duy L dai
dién trinh bay: Cong ty K nhan thi cong sira chita mot phan cin nha s 175
duong T, Quan H theo yéu cdu ctia ba Nguyén Thi Ngoc A, do c6 thay doi trong
qua trinh thi cong nén thyc té hai bén chua ky két hop dong thi cong; tai Toa so
tham ba A tirg c6 mat va thira nhan nhitng hang myc ma Cong ty cua 6ng da thi
cong stra chira cho ba 1 22 hang muc; d6 12 do ba A gdp chung, néu tinh chi tiét
thi s& nhiéu hang muc hon va co nhiéu hang myc Cong ty K da thi cong nhung
ba A khong thira nhan. Thuc té Cong ty chi phi cho viéc thi cong va thiét ké hét
95.000.000 dong, vi viy Cong ty K gir nguyén y kién va yéu cau toa budc ba A
phai tra cho Cong ty K s6 tién chénh léch so v4i tam tng ban dau ciia ba A 1a
65.000.000 ddng, tra mot 1an ngay khi ban 4n c6 hiéu luec.

- Bi don ba Nguyén Thi Ngoc A Véng mat, da duoc tri€u tap hop I€.



- Dai dién Vién kiém sat nhan dan Thanh phd HO Chi Minh phat biéu:
nhiing nguoi tién hanh t6 tung va nhiing nguoi tham gia t tung trong qua trinh
giai quyet vu 4n & giai doan phuc tham dé tuan thu theo cac quy dinh cta phap
luat. V& hinh thirc don khang cdo cta nguyén don lam trong han luat dinh nén
hop 16. Vé ndi dung khang cio: theo dai dién Cong ty K trinh bay thi Cong ty K
da thi cong stra chira nha 175 duong T, Quan H theo yéu ciu cta ba A voi tong
chi phi 95.000.000 dong, trong d6 bao gébm nhiéu hang myc nhu gia ¢ san tang
1, 1am méi ciu thang, xay to tuong ...nhung ba A chi thira nhan Cong ty K thi
cong stra chita dugc 22 hang muc twong ung sd tién 24.324.000 dong, cic hang
muc con lai khong thira nhan va cho dén nay Céng ty K khong c6 ching ctr gi dé
ching minh di thi cong cac hang muc nay, do d6 dé nghi Hoi ddng xét xir phic
thim khong chip nhan khang cdo ctia Cong ty K, giir nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li€u c6 trong ho so vu an dugc tham tra tai
phién toa va cdn cir vao két qua tranh luadn tai phi€n toa, Ho1 dong xét xu
nhan dinh:

*V& hinh thirc: Pon khang cdo cua nguyén don Cong ty Trach nhiém hitu
han K lam trong thoi han khang cdo, da tam Ung an phi phic thim nén hop I€,
duoc chap nhan xem xét theo trinh tu phiac tham.

*Vé t6 tung: Toa an da triéu tap hop 1é ba Nguyén Thi Ngoc A dén tham gia
phién toa phiic thim vao lc 07 gio 30 phut cac ngay 31/5/2017 va 27/6/2017, 13
gio 30 phut ngay 29/8/2017 nhung dén ngay gio trén ba A van vang miat khong dén
tham gia phién toa, do d6 can ctr quy dinh tai Khoéan 3 Diéu 296 Bo luat TS tung
dan sy nam 2015, Hoi dong xét xir quyét dinh xét xtr vang mit ba A.

*Veé ndi1 dung khang céo:

Theo cac duong su trinh bay thi thang 12/2008 Cong ty K c6 théa thuan
v6i ba Nguyén Thi Ngoc A vé viéc nhan sira chita mot phan can nha sb 175
duong T, Quan H, day la mat bang do ba A thu¢ dé kinh doanh; hai bén chi thoa
thudn miéng vi gan tét ba A co yéu cau lam sém nén Cong ty khoi cong lam
ngay con hop dong va thiét ké sé& diéu chinh va ky sau; Ba A c6 ung trudc
30.000.000 dong cho Cong ty K. Mit bang s6 175 duong T, Quan H 13 mit bang
ba A thué va da tra lai cho cht nha tir nam 2010, ndi dung tranh chap khong lién
quan dén chu nha thué nén Toa so thim khong dua chi nha thué vao tham gia to
tung 1a co co so.

Theo Cong ty K trinh bay thi b A yéu cau stra chita tron goi cong trinh
trén trong khoang 300.000.000 dong (ba tram triéu dong). Sau d6 yéu ciu bét
han myc dé giam gia thanh nén Cong ty phai diéu chinh lai thiét ké. Thi cong
dugc khoang 01 thang thi Cong ty c6 dua ra ban thiét ké va hop dong thi cong
yéu cau ky thi phia ba A dong y nhan ban v& nhung khong ky hop dong, cong
viéc Cong ty da vuot qua so tién tam tng nén Cong ty yéu cau tra tién tiép thi ba
A 16i chd lam xong rdi tra luén. Phia Cong ty khong dong ¥ nén hai bén tam



ngung do ba A yéu cAu tam ngung chd c6 tién 1am tiép. Cong ty tam ngung thi
cong dugc 03 thang thi phat hién ba A kéu nguoi khac lam lai ma khong bao
cho Cong ty biét. Thuc té Cong ty K di bo chi phi thi cong, lap ban vé& thiét ké
téng cong 1a 95.000.000 ddng, trir s tién ba A tam tng 30.000.000 dong thi ba
A con ng lai 65.000.000 ddng nén Cong ty K khang cao yéu cau ba A phai co
trach nhiém tra cho Cong ty s6 tién nay.

Xét thay, viéc ba A thué Cong ty K sira chita mot phan nha do ba A thué
tai s6 175 duong T, Quan H dé kinh doanh 1a c6 that nén Cong ty K doi ba A
thanh toan tién thi cong 1& c¢6 co so. Tuy nhién, gitra ba Anh va Cong ty K khong
thong nhat dugc khdi luong cong viec ma Cong ty K di thi cong dé 1am co s
xac dinh trach nhiém thanh toan; Cong ty K cho rang thuc té da thi cong va lam
ban vé& thiét ké theo yéu cau cua ba A vdi téng gia tri 95.000.000 dong, vuot qua
tién tam (mg cta ba A 65.000.000 dong nén khoi kién doi khoan tién chénh léch
nay. Do hai bén chi thoa thuan miéng, khong c6 hop d6ng thi cong nén khong
xac dinh dugc kh01 luong thi cong thuc té; Theo quy dinh thi Cong ty K c6 trach
nhiém cung cip tai liéu chimg ¢ chimg minh cho yéu cau khoi kién, yéu ciu
khang c4o ctia minh 1& ¢ cdn ct, tuy nhién cho dén nay Cong ty K khong cung
cap thém duoc tai lidu ching it ndo dé ching minh cho yéu cau ctia minh do do
Toda an cin ctr cac ching ctr dd thu thip dugc trong hd so dé giai quyét vu an
theo quy dinh tai Piéu 91 Bo luat TS tung dan sy nam 2015.

H6 so thé hién trén thyuc té cho dén nay hai bén khong lam hop dong thi
cong sua chita, khong c6 van ban thoa thudn rd cac hang muc phai thi cong va
gia thanh thi cong; qua trinh giai quyét vu 4n toa so tham khong t6 chire dbi chat
gifta cac duong su dé lam rd khdi lugng cong viéc da thuc hién dén dau, tuy
nhién hién nay ba A khong thuc té cu tra tai dia chi thuong tra, khong ro di dau
(két qua xdc minh ngay 11/5/2017 ciia Cong an phwong T, Quédn H, Thanh phé
Hoé Chi Minh tra loi Phiéu yéu cau xdc minh s6 766/TATP-TLP ngay 21/3/2017
ciia Toa an nhdn dan Thanh phé H6 Chi Minh) nén khong thé to chuc lai viéc
d6i chat; Theo 6ng L dai dién Cong ty K trinh bay thi Cong ty cua ong thi cong
tor thang 12/2008, dugc khoang 01 thang thi ngung khong thi cong nita do ba A
khong tra tién, khoang 3 thang sau thi phat hién ba A kéu nguoi khac dén lam
tiép; nhu vay, thuc té Cong ty K c6 thi cong stra chira theo yéu cau ciia ba A
nhung chi thi cong mot phan cta cong trinh, khong rd khéi luong thi cong duoc
bao nhiéu. Két luan giam dinh chi phi stra chira néu trong ching thu
15250/14SG ngay 31/7/2014 cua Cong ty C6 phan giam dinh N (but luc 54) can
clr trén s6 liéu dy toan, quyét toan do cong ty K cung cép, khong can cur trén
thyc té thi cong; Mit khac theo 6ng L trinh bay thi ba A yéu cau lam tron goi
khoang 300.000.000 dong nhung sau d6 yéu cau b6t han muyc dé giam gia thanh
nén Cong ty K phai diéu chinh thiét ké; nghia 13 gia thanh sau khi diéu chinh s&
thip hon 300.000.000 dong, va Cong ty K méi thi cong duoc mot phin cong
trinh chtr khong phai toan bo, nhung ching thu trén lai tinh chi phi tong cong
trinh 1a 476.626.600 déng, nén khong xac dinh dugc khoi lugng cong viéc ma



Cong ty K di thuc hién duoc 13 bao nhiéu dé tir @6 tinh chi phi thi cong ma ba A
phai trd cho Cong ty K.

Xét thay, Cong ty K khong ching minh dugc khdi luong cong viéc minh
da thuc hién c6 gia thanh 95.000.000 dong, khong dugce ba A thira nhan va tai
phién toa phiic thim ciing khong cung cép thém dugc ching cit ndo khac ching
minh cho yéu cau khdng c4o ctia minh 14 ¢6 cin ctr, do d6 chi ¢6 co sé budc ba
A phai trd cho Cong ty K tr1 gid cac hang muc da thi cong va dugc ba A thura
nhan 13 24.324.000 dong dd néu trén; ba A da tam Gng trude 30.000.000 dong va
khong yéu cau Cong ty K phai hoan lai sd tién chénh léch 5.676.000 dong 14 co
loi cho Cong ty K vi vay khong o6 co so chip nhan khang céo ciia nguyén don,
can gii nguyen ban an so thim nhu dé nghi cta dai dién Vién kiém sat nhan dan
Thanh phé H6 Chi Minh tham gia phién toa.

- V& an phi dan su so thim: nguyén don phai chiu 4n phi dan su so tham
tuong g so tién yéu cau khong duoc hdi dong xét xir chap nhén, theo quy dinh
phép luat.

- V& 4n phi dan su phiic thim: do gitr nguyén ban an so thim nén nguoi
khang cdo phai chiu an phi dan sy phtic tham, theo quy dinh phap luat.

Vi nhitng lé trén;
QUYET PINH:

- Céan ctr Dicu 91, bicu 147, Piéu 148, Khoan 3 Diéu 296, Diéu 306,
Khoan 1 Biéu 308, Diéu 313 Bo luat T6 tung dan sy ndm 2015;

- Can ctr Piéu 124 B luat Dan sy nam 2005;
- Can ctr Phap Iénh an phi, 1€ phi Toa an ndm 2009;
- Can ctr Luat Thi hanh an dan su;

*V& hinh thirc: Pon khang céo cta nguyén don Cong ty Trach nhiém hitu
han K hop 1€, dugc chap nhan vé mat hinh thirc.

*Vé ndi dung: Khong chip nhan yéu cau khang céo cua nguyén don Cong
ty Trach nhiém hiru han K. Gi&t nguyén ban an dan sy so tham s6 64/2015/DS-ST
ngay 05/11/2015 cia Toa an nhan dan Quan 2, Thanh pho H6 Chi Minh.

Tuyén xu:

1. Khong chép nhan yéu cau khoi kién ciia nguyén don Cong ty Trach
nhi¢ém hiru han K doi ba Nguyén Thi Ngoc A phai tra cho Cong ty Trach nhiém
htru han K khoan tién con thiéu do vi€c thi cong stra chita mdt bang thué s6 175
duong T, Quan H, Thanh ph6 H6 Chi Minh 1a 65.000.000 dong (sau muwoi lam
triéu dong).

2. V& an phi:

An phi dan sy so thim: Cong ty Trach nhiém hiru han K phai chiu
3.250.000 dong (ba triéu hai tram nam mwoi nghin dong) an phi dan su so tham,



nhung dugc cin trir vao tién tam Ung an phi da tam nop la 1.625.000 dong (mot
triéu sau tram hai muwoi lam nghin dong) theo bién lai thu tién tam tng an phi, 16
phi Toa an s6 006309 quyen s0 0127 ngay 06/7/2009 cua Chi cuc Thi hanh an
dan sy Quan 2 Thanh pho Hd Chi Minh. Cong ty Trach nhiém hiru han K phai
nop thém sb tién 1.625.000 dong (mot triéu sau tram hai mweoi ldm nghin dong)
an phi dan su so tham.

An phi dan sy phic tham: Cong ty trach nhiém hiru han K phai nop
200.000 ddng an phi dan sy phiic tham nhung duoc cin trir vao tién tam Ung an
phi d3 tam ndp theo bién lai thu tién tam ung an phi, 1& phi Toa an sb
AC/2012/03901 ngay 20/11/2015 cua Chi cuc Thi hanh an din sy Quéan 2,
Thanh phé H6 Chi Minh. Cong ty Trach nhiém hiru han K d4 ndp du an phi dan
su phuc tham.

- Ban an phuc thim c6 hiéu luc phéap luat ké tir ngdy tuyén an.

- Truong hop ban an dugc thi hanh theo quy dinh tai Piéu 2 Luat Thi
hanh 4n dan sy thi nguoi dugce thi hanh an dan su, ngudi phai thi hanh an dan sy
c¢6 quyén thoéa thuan thi hanh 4n, quyén yéu cau thi hanh 4n dan sy, ty nguyén
thi hanh an hodc bi cudng ché thi hanh 4n theo quy dinh tai cac biéu 6, 7, 7a, 7b
va 9 Luat Thi hanh an dan sy; thoi hi€u thi hanh 4n dugc thuc hién theo quy
dinh tai Diéu 30 Luat Thi hanh 4n dan sy./.
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