TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM

THANH PHO HO CHi MINH Poc lap - Tw do - Hanh phiic
Sb: 762/2022/QD-PT Thanh phé Ho Chi Minh, ngay 14 thang 12 niam 2022
QUYET PINH

GIAI QUYET VIEC KHANG CAO PO1 VOI
QUYET DINH PINH CHI GIAI QUYET VU AN

TOA AN NHAN DAN THANH PHO HO CHI MINH

Véi Hoi dong phuc tham gom co:
Tham phan — Chii toa phién hop: Ong Nguyén Pinh Puc.

Céac Tham phan: Ba Vi Thi Thu Huong.
Ba Phan Thi Tt Oanh.

Tai Quyét dinh dinh chi giai quyét vu an dan su s 2847/2022/QDST-DS
ngay 28 thang 7 nim 2022 ciia Toa 4n nhan dan thanh phd Tha Puc da can cbr
vao Diéu 48, diém a, diém ¢ Khoan 1 Piéu 192, diém g Khoan 1 Diéu 217, 218,
219 va khoan 2 Piéu 273 Bo luat T tung dan sy dinh chi giai quyét vu an dan
su vé viéc “Tranh chap vé thira ké” giira:

Nguyén don: Ong Nguyén Hoang S.

Dia chi: 176 NDT, phu’O’ng BTT, thanh pho TP, Thanh phé H6 Chi Minh.

Pai dién theo Gy quyén: Ong Nguyen Tan H.

Dia chi: 17/7A Puong H2, khu phd B, phuong LD, thanh phd TD, Thanh
phd H6 Chi Minh.

Bi don: Ong Nguyén Hoang L.

Dia chi: 176 NDT, phu’O’ng BTT, thanh phé TP, Thanh phé Ho Chi Minh.
Pai dién theo Gy quyén: Ong Thai Minh T.

bia chi: TV, TS, BD.

Nguoi ¢6 quyén loi, nghia vu lién quan:

1. Ong Nguyén Hoang H.

Pia chi: 170A, khu phé H, phuong AP, thanh phd TD, Thanh phé Ho Chi
Minh.

2. Ong Nguyén Vian H2.

Dia chi: 176 NDT, phuong BTT, thanh phd TP, Thanh phé H6 Chi Minh.

3. Ba Nguyén Thi My H.

Dia chi: 176 NDT, phuong BTT, thanh phd TP, Thanh phé H6 Chi Minh.

4. Ba Nguyén Thi My M.

Dia chi: 176 NDT, phuong BTT, thanh phd TP, Thanh phé Hd Chi Minh.

5. Ba Nguyén Thi My N.

Dia chi: 176 NDT, phuong BTT, thanh phd TP, Thanh phé Hé Chi Minh.

6. Ba Nguyén Thi My T.



Pia chi: 92 khu phd S, phuong HP, thanh phé TP, Thanh phé H Chi
Minh.

7. Ong Nguyén Hoang S.

Dia chi: 60/1 phudng BTT, thanh phd TP, Thanh phé Hd Chi Minh.

8. Ong Nguyén Hoang T.

Dia chi: 176 NDT, phuong BTT, thanh phd TP, Thanh phé Hé Chi Minh.

9. Ba Nguyén Thi My L.

Dia chi: 214A/2 LVT, khu phé M, phuong CL, thanh phé TP, Thanh phd
Hb Chi Minh.

10. Ba Nguyén Thi My T2.

Dia chi: 414 khu phd B, phudng AP, thanh phé TP, Thanh phé H6 Chi
Minh.

11. Ong Nguyén Vin H4,

12. Ba Nguyén Thi Mai T.

13. Ong Nguyén Tuan T.

Cung dia chi: 267/5A t6 MS LVV, khu phd N, phuong HP, thanh phd
TP, Thanh phd HO Chi Minh.

14. Ong Tran Vin b.

15. Ba Nguyén Thi Linh C.

Cung dia chi: s 01 Puong NB, khu phd B, phuong BTD, thanh phd TD,
Thanh phé H6 Chi Minh.

Tai Don khang cao ngay 02/8/2022 cta nguyén don — 6ng Nguyén Hoang
S khang cdo toan bo Quyét dinh dinh chi giai quyét vu an dan su sd
2847/2022/QDST-DS ngay 28 thang 7 ndm 2022 cua Toa an nhan dan thanh
phd Tha Dtrc, Thanh phé HO Chi Minh.

XET THAY:
Xét khang céo cua nguyén don, Hoi ddng phiic thim nhan thay:

Cén ctr vao Don khoi kién cua nguyén don tranh chap v6i bl don — Ong
Nguyén Hoang L vé viéc yéu cau Toa an céng nhan phan dat trong 10 gidi co
dién tich khoang 120m’, tri gia udc tinh 2.500.000.000 ddng, theo nguyén don
thi phan dat nay 1a di san cua cha me cac ong dé lai theo Gidy chimg nhan
quyén sé hitu nha ¢ va quyén sir dung dat & s6 ho so goc 754/2002 do Uy ban
nhan dan Quan H cap ngay 23/8/2002 cho 6ng Nguyén Vin H va ba Nguyén
Thi V.

Toa 4n cap so tham d3 ra Cong vin xac minh vé tinh trang phap 1y cua
nha dat néu trén va dugc Van phong dang ky dat dai — Chi nhanh TD tra 101
theo Cong van s6 11904/CNTPTD ngay 21/12/2021 nhu sau:

“1. Ngudn gbc can nha trén do 6ng Nguyén Vin H, ba Nguyén Thi V xiy
dung trén dat cua 6ng Nguyén Vin C, ba Lam Thi B cho nim 1975. Nam 1999,
ong H, ba V c6 dang ky nha dat vé6i dién tich 1a 190m?, dién tich xay dung la
117m?, nguén géc do di rudt cho nam 1975, c6 xac nhan cua Uy ban nhan dan
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phuong BTT ngay 06/8/1999. Nam 2001, 6ng H dugc Uy ban nhin dan Quan H
cap d6i s6 nha 176 NDT, phuong BTT theo Quyét dinh s6 2487/QD-UB-QLDT
ngay 22/8/2001.

Nam 2002, 6ng Nguyén Vin H, ba Nguyén Thi V dugc Uy ban nhan dan
Quan H cip Gidy ching nhan quyén so hitu nha & va quyen st dung dit & sb
754/2002 ngay 23/8/2002 véi dién tich dat ¢ 1a 31,9m’, dién tich x4y dung 1a
25,9m’. Phan dién tich nha dat nam trong quy hoach 10 gii khong duoc cong
nhan.

2. Theo Gidy chtrng nhan quyén s¢ hitu nha & va quyén sir dung dat & sb
754/2002 do Uy ban nhan dan Quan H cip ngay 23/8/2002. Do c¢6 mot phan
dién tich nha dat nam trong quy hoach 16 gigi duong NDT va dudng s 22
khong phu hop quy hoach sir dung dat nén khong dugc cdp gidy chimg nhan
nha dat”.

Nhu véy tai san cua 6ng H-ba V theo Gidy chung nhan quyén s& hitu nha
& va quyén sir dung dat & s6 754/2002 ngay 23/8/2002 voi dién tich 13 31,9m?,
dién tich x4y dung 1a 25,9m’.

Hién nay 6ng S yéu cau tranh chap véi ong L khoang 120m” dat (thyc té
do dac 1a 105,8m?) ndm ngoai cht quyén nha dat ma cha me 6ng dugc quyén so
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htru.

Theo Nghi quyét sé 02/2004/NQ-HPTP ngay 10/8/2004 ctia Hoi dong
Tham phéan Tda 4n nhan dén tbi cao, tai diém ¢ khoan 1.3 Phan II ¢6 quy dinh
nhu sau: “Trong trudng hop Uy ban nhan dan cdp c6 thim quyén cd vin ban
cho biét rd viée str dung dat do 1a khong hop phap, di san la tai san gin lién voi
quyén sir dung dat khong duoc phép ton tai trén dat do, thi Toa an chi giai quyét
tranh chap veé di san la tai san trén dat d6”. Nhu vy vé tham quyén, viéc giai
quyét yéu cau cia duong sy la cong nhan phan dat trén bi quy hoach 16 gidi lam
duong va khong duoc cip chu quyén 1a khong thudc tham quyén giai quyét ca
Toa an.

Do d6, theo Pon khdi kién cua nguyén don ddi véi bi don vé viée yéu
cau Toa an cong nhan phan nha dét trong 10 gidi c6 dién tich khoang 120m’
thudc vé di san cua ong H, ba V 1a khong thudc tham quyén cta Toa an. Néu da
thu 1y thi dinh chi giai quyét vu an theo quy dinh tai diém g khoan 1 Diéu 217
B6 luat T6 tung dan su 2015.

Xét yéu cau cua duong su tranh chdp phan dat 105,8m’, phan dat nay
khong nam trong Ban an dd xét xtr s6 140/2021/DS-ST ngay 25/01/2021 cua
Toa 4an nhan dan Thanh phé H6 Chi Minh va sd 338/2021/DS-PT ngay
26/10/2021 ctia Toa an nhan dan cap cao tai Thanh phd Hd Chi Minh (c6 hiéu
luc phap luat). Ban an trudc day 1a giai quyét yéu cau tuyén bd hop dong vo
hiéu, do do6 Toa an cép so thAm nhéan dinh do vu 4n d3 dugc gidi quyét nén
khong giai quyét lai 1a chua phu hop, khong 6 co s6.



Tuy nhién trong vu an ndy, phia nguyén don yéu cau giai quyét cong
nhan phan dat 105,8m” 1a phan dat nha nudc khong cong nhan do nam trong
khu vuc giai toa. Hién nay Uy ban nhan dan Quan H di ra Thong bao thu hoi
dat s6 1577/TB-UBND-TNMT ngay 29/8/2019, néu c6 khiéu nai thi phai khiéu
nai noi ra van ban thu hoi dat. Toa an khong thé giai quyét vi khong c6 thim
quyen.

Trong Pon khang co ciia dng S ciing nhu quan diém ciia Vién kiém sat
cb d& cap dén viéc tién bodi thudng, vé chinh sach hd trg, tai dinh cu khi Nha
nudc thu hoi phan nha dat tranh chap. Tuy nhién trong ho so va 16i khai cia ong
S thi chua thé hién c6 tién boi thuong nhu thé nao, bdi thudng cho ai, vi thé néu
¢ yéu cau tranh chip van dé nay thi chua du diéu kién khoi kién. Truong hop
sau nay Nha nudc cé giai quyét phan tién boi thuong, chinh sach hd tro, tai dinh
cu cho phan dat 105,8m” thudc dién quy hoach lam dudng, 6ng S nhan thay
quyén loi bi anh hudéng co thé khoi kién bang mot vu an khac. Do d6 Toa an
nhan dan thanh phd Thi Ptc da dinh chi giai quyét yéu cau chia thira ké phan
dat 105,8m® cua nguyén don 1a dung, vi Toa an khéng c6 thAm quyén giai
quyét, khang co ctia nguyén don 1a khong c6 co sd, khong duoc chap nhan.

Pai dién Vién kiém sat nhan dan Thanh phé HO6 Chi Minh dé nghi: Chap
nhan yéu cau khang cdo ctia nguyén don 1a khong c6 cin ct, vi tranh chép trén
khong thudc thim quyén giai quyét ciia Toa an. Giir nguyén Quyét dinh dinh chi
giai quyét vu an dan sy s 2847/2022/QDST-DS ngay 28 thang 7 ndm 2022 cta
Tda 4n nhan dan thanh phé Thi Bic, Thanh phd HO Chi Minh.

Cin ct Biéu 314 Bo luat TH tung dan sy 2015;

QUYET PINH:
Khéng chap nhan khang céo cua nguyén don — Ong Nguyén Hoang S.

1. Gitt nguyén Quyét dinh dinh chi giai quyét vu 4n dan sy sb
2847/2022/QDST-DS ngay 28 thang 7 ndm 2022 cua Toa an nhan dan thanh
pho Thu Buc, Thanh pho H6 Chi Minh vé viéc “Tranh chap vé thura ké”, gitra:

Nguyén don: Ong Nguyén Hoang S.

Dia chi: 176 NDT, phu’O’ng BTT, thanh pho TP, Thanh phd H6 Chi Minh.

Pai dién theo Gy quyén: Ong Nguyen Tan H.

Dia chi: 17/7A Puong H2, khu phd B, phuong LD, thanh phd TD, Thanh
phd H6 Chi Minh.

Bi don: Ong Nguyén Hoang L.

Dia chi: 176 NDT, phu’O’ng BTT, thanh phé TP, Thanh phé Ho Chi Minh.
Pai dién theo Gy quyén: Ong Thai Minh T.

bia chi: TV, TS, BD.

Nguoi ¢6 quyén 191, nghia vu lién quan:



1. Ong Nguyén Hoang H.

Dia chi: 170A, khu phd H, phuong AP, thanh phé TP, Thanh ph Hd Chi
Minh.

2. Ong Nguyén Van H2.

Dia chi: 176 NDT, phuong BTT, thanh phé TP, Thanh phé H6 Chi Minh.

3. Ba Nguyén Thi My H.

Dia chi: 176 NDT, phuong BTT, thanh phé TP, Thanh phé H6 Chi Minh.

4. Ba Nguyén Thi M§ M.

Dia chi: 176 NDT, phuong BTT, thanh phé TP, Thanh phé H6 Chi Minh.

5. Ba Nguyén Thi My N.

Dia chi: 176 NDT, phuong BTT, thanh phé TP, Thanh phé H6 Chi Minh.

6. Ba Nguyén Thi My T.

Pia chi: 92 khu phd S, phuong HP, thanh phé TP, Thanh phé H Chi
Minh.

7. Ong Nguyén Hoang S.

Dia chi: 60/1 phudng BTT, thanh phd TP, Thanh phé Hd Chi Minh.

8. Ong Nguyén Hoang T.

Dia chi: 176 NDT, phuong BTT, thanh phd TP, Thanh phé H6 Chi Minh.

9. Ba Nguyén Thi My L.

Dia chi: 214A/2 LVT, khu phé M, phuong CL, thanh phé TP, Thanh phd
Hb6 Chi Minh.

10. Ba Nguyén Thi My T2.

Dia chi: 414 khu ph6 B, phudng AP, thanh phé TP, Thanh phé H6 Chi
Minh.

11. Ong Nguyén Vin H4.

12. Ba Nguyén Thi Mai T.

13. Ong Nguyén Tuan T.

Cung dia chi: 267/5A t6 MS LVV, khu phd N, phuong HP, thanh phd
TP, Thanh phd HO Chi Minh.

14. Ong Tran Vin D.

15. Ba Nguyén Thi Linh C.

Cung dia chi: s 01 Puong NB, khu phd B, phuong BTD, thanh phd TD,
Thanh phé H6 Chi Minh.

2. An phi déan sy phtic thim: Ong Nguyén Hoang S phai chiu 4n phi dan sy
phuc tham 14 300.000 dong (Ba trim nghin ddng) nhung dugc can trir vao sd tién
tam Ung an phi dan sy phtic thim 300.000 dong (Ba trim nghin dong) da ndp
theo Bién lai thu s6 0028097 ngay 09/8/2022 ctia Chi cuc thi hanh an dan su
thanh phd TP, Thanh phd H6 Chi Minh. Ong Nguyén Hoang S di ndp du tién an
phi.

3. Quyét dinh nay c6 hiéu luc phéap luat ké tir ngay ra quyét dinh.



Noi nhgn: TM. HQOI PONG PHUC THAM

- TAND Toi cao; THAM PHAN - CHU TQA PHIEN HQP
- TAND Cap cao tai TP.HCM,;

- VKSND Cip cao tai TP.HCM;

- VKSND TP.HCM;

- TAND thanh phd Tha Bic; L

- Chi cuc THADS thanh phé TD: (Pa ky)

- Cac duong su; -

- Luu/30. Nguyén Dinh Dirc



