TOAANNHANDAN  CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Déc 1ap — Tu do — Hanh phiic

Ban 4n s6: 246/2020/DS-PT
Ngay: 06/5/2020 ‘
V/v tranh chap hgp dong xay dung

] ‘ NHAN DANH i
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thim gom cé:

Théam phdn - Chii toa phién toa: Ba Pham Hong Loan

Cdc Thim phdn: Ba Nguyén Thi Huyén

Ong L& Ngoc Tuong

- Thu ky phién toa: Ba Pham Nguyén Thanh Hoéng — Thu ky Toa an
nhan dan Thanh phd H6 Chi Minh.

- Dgi di¢n Vién Kiém sat nhan dan Thanh phé H6 Chi Minh tham
gia phién toa: Ba Vo Thi Vinh Hung— Kiém sat vién.

Ngay 06 thang 5 nam 2020 tai Tru s& Toa 4n nhan dan Thanh phd Ho
Chi Minh xét xtr phiic tham cong khai vu an thu ly s6 189/2020/TLPT-DS
ngay 13 thang 02 nam 2020 ve viéc: “Tranh chap hop dong xay dung”.

Do Ban an sb 464/2019/DS-ST ngay 20 thang 11 nam 2019 cua Toa an
nhan dan Quan 9, Thanh phd H6 Chi Minh b1 khang céo.

Theo Quyét dinh dua vu an ra xét xtr s6 1953/2020/QDPT-DS ngay 24
thang 4 nam 2020, gitta cac duong su:

1. Nguyén don: Cong ty C6 phan K¥ thuat Xay dung B.
bia chi: S6 25 duong C, Phuong X, quan T, Thanh phé) HO Chi Minh.
Newoi dai dién theo phdp ludt: Ong Nguyén Thanh M, chirc vu: Giam déc.

Dia chi lién lac: Phong 12a, tﬁng 8, Toa nha Aqual — Vinhomes Bason
Golden River, s6 2 duong Toén Duc Thang, phuong Bén Nghe, Quén 1, Thanh
pho HO Chi Minh.

2. Bi don: C)ng Lé Van Th, sinh nam 1959.

_ Dia chi: S6 70/8 duong Q, Khu phd E, phuong T, Quan C, Thanh pho
Ho6 Chi Minh.
3. Nguoi khang cdo: Bi don 6ng L€ Van Th.



NOI DUNG VU AN:

Theo ban an so tham thé hién nd1 dung vy an nhu sau:

Trong don khoi ki¢n ngay 05 thang 9 nam 2016 va quda trinh giai quyez‘
vu dn, nguyén don la Cong ty Co phan KV thuat Xdy dung B do ong Tran
Ngoc H lam nguoi dai di¢n theo uy quyén trinh bay: Ngay 31/01/2016, Cong
ty Co phan Ky thuat Xay dung B (goi tat 1a Cong ty B) c6 ky Hop dong thi
cong s6 3110/BKEC véi 6ng Lé Van Th dé x@y dung can nha phd tai s6
129/10 duong Tr, phuong T, Quan C, Thanh phé H6 Chi Minh. Gia tri cta
hop ddng 1a 1.445.000.000 dong (khong bao gdm VAT). Thoi gian bat dau thi
cong vao thang 02/2016. Trong thoi gian thi cong, do gid vat tu va nhan cong
tang lién tuc 1én hon 20-30% nén Cong ty B gap kho khan vé tai chinh, cong
nhan thuong xuyén bd viéc nén phai kéo dai thoi gian thi cong.

_Ngay 20/07/2016, sau khi d6 bé tong san mai, qua 05 ngay nhung 6ng
Th van khong chuyén tién thanh toan dot 04 nén Cong ty B quyét dinh ngung
hop ddng thi cong vi khong ¢ tién tra lwong cho cong nhan va tra tién vat tu.

Ngay 29/07/2016 d6i bén nghiém thu khéi lugng thuc t& dé 1am co so
thanh toan. Tuy nhién, ong Th dua ra don gia thi cong rat thap nén khéng tién
hanh quyét toan duoc. Dén ngay 29/08/2016, ong Th tuyén bd khong thyc hién
viéc quyét toan va thanh toan so tién con lai cho Cong ty B.

Theo Chung thu tham dinh gia s6 02/TDG-CT ngay 08/01/2019 cua
Cong ty C6 phan Tham dinh gia D thi gia tri cong trinh xay dung la
986.716.896 dong (khong bao gdbm VAT). Ong Th d3 thanh toan cho Cong ty

B 855.000.000 dong Cong ty B yéu cau 6ng Th thanh toan s6 tién con thiéu
1a 131.716.896 dong (986.716.896 ddng — 855.000.000 dong).

Bi don la éng Lé Van Th trinh bay: Ong xac nhan ngay 31/01/2016,
giita 6ng va Cong ty B co ky Hop dong thi cong v6i ndi dung nhu Cong ty B
trinh bay. Thoi han thi cong 1a 150 ngay. Gia tri hop dong gdm vat liéu tho va
cong hoan thién.

Trong thoi gian thi cong, Cong ty B da vi pham hop dong, 1am sai thiét
ké, dn bot phan moéng, dem vat tu vao cong trinh khong dung miu da thoa
thuan. Do d6, hai bén da thong nhat thanh 1y hop dong. Ngay 29/07/2016, d6i
bén chinh thirc nghiém thu khéi lwong dé lam co sé thanh toan. Tuy nhién,
Cong ty B tu boc khéi luong va dua ra don gia nén 6ng khong dong y.

Ong dong y voi két qua tham dinh gia tri xdy dung tai Chimg thu tham
dinh gia s6 02/TPG-CT ngay 08/01/2019 cta Cong ty C6 phan Tham dinh gia
D. Tuy nhién, phan chi phi chung, 6ng 13 ngudi di tra tién thué nha cho vo
chdng tho ca (khong nhd tén, khong r6 dia chi hién nay) cua Cong ty B ¢
trong vong 03 thang (10.500.000 dong) va ong bo chi phi dong giéng nudc,
mua may bom (10.500.000 ddng) dé phuc vu cho viéc thi cong, bo tién thué
k¥ su giam sat cong trinh (24.000.000 dong) nén 6ng khong dong v tra chi phi
chung nhu trong chimg thu thim dinh.



Ngoai ra, theo cac chung ti, phléu thu, phiéu chuyén tién thi 6ng da
thanh toan cho Cong ty B téng sb tién 1a 1.125.000.000 dong nén 6ng khong
ddng y voi yéu cau khoi kién cua Cong ty B.

Tai phién toa so tham: Pai dién nguyén don ddng ¥ can trir 10.000.000
dong chi phi khoan giéng va mua may bom cho bi don vao phan chi phi truc
tlep Dai dién nguyén don yéu cau ong Lé Van Th thanh toan cho Cong ty B
so tién chénh 1éch con lai sau khi trir di s6 tién da thanh toan 855.000.000
dong.

Tai phlen toa, 6ng Th cung cép ban chinh phleu thu ngay 22/01/2016
ndi dung: “Thu tién don mit bang, van chuyén xa ban sO tién 12. 000.000
dong va phleu thu ngay 10/06/2016 néi dung: “Thu tién cong dong giéng +
may bom” s0 tién 10.000.000 dong Bi don 6ng Lé Van Th khong dong y voi
yéu cau cua nguyén don, d& nghi can trir cic chi phi 6ng bo ra vao phan chi
phi chung, chi phi truc tiép.

Tai ban 4n dan sy so thAm s6 464/2019/DS-ST ngay 20/11/2019 cia
Toa an nhan dan Quan 9, Thanh pho H6 Chi Minh da tuyén xu:

1. Chap nhan yéu cau cta nguyén don:

Bugc 6ng L€ Van Th c6 trach nhiém thanh toan cho Cong ty C6 phan
Ky thuat Xay dung B sO tién 120.481.146 (Mot tram hai muoi tridu bon tram
tam muoi mét nghin mot trim bén muoi sdu) dong ngay khi an cé hiéu luc
phép luat.

Ké tu ngay ban an, quyét dinh c6 hiéu luc phap luat hodc ké tir ngdy c6
don yéu cau thi hanh an cua nguoi duoc thi hanh an cho dén khi thi hanh an
xong tat ca cac khoan tién, hang thdng bén phai thi hanh &n con phai chiu
khoan tién ldi cua s ti€n con phai thi hanh theo murc lai suat quy dinh tai
biéu 357, biéu 468 B luat dan sy nam 2015.

2. Ong Lé Vin Th ¢ trach nhiém hoan tra chi phi thAm dinh gia
30.000.000 (Ba muoi tri¢gu) dong cho Cong ty C6 phan K¥ thuat Xay dung B.

Ngoai ra, ban an so thim con tuyén vé an phi, quyén khang céo, quyén
va nghia vu thi hanh an cta cac duong sy.

Ngay 02/12/2019, bi don 6ng Lé Van Th c¢6 don khang cao toan b ban
an so tham.

Tai phién toa phiic thim:

Bi don ong Lé Van Th trinh bay: Ngay 31/01/2016, ong Th c6 ky Hop
dong thi cong véi Cong ty. Cb phan K thuat Xay dung B, gia tri hop dong la
1.455.000. OOO‘dong bao gom nhan cong xay dung co ban, hoan thi¢n va toan
bo vat liéu phan tho. Do nguyén don xay dung khong dung ky thuat va qua
chdm nén doi bén da thong nhat thanh 1y hop dong nhung khong thong nhat

duogc sb tién can thanh quyét toan v6i nhau. Ong Th dong ¥ véi két qua tham
dinh cua Cong ty D dbi v6i phan xay dung ma Cong ty B di thi cong dugc c6
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gia tri 12 975.481.146 d6ng. Theo cac phiéu thu thi sb tién 6ng da thanh toan
cho Céng ty B 1a 1.065.000.000 dong chir khong phai 1a 855.000.000 dong
nhu Cong ty B néu. Nhu vay, ong Th da thanh toan du cho Cong ty B nén
Cong ty B con phai tra lai cho 6ng sd tién 1a 89.581.854 dong. Toa cip so
tham budc 6ng Th phai tra cho Cong ty B sb tién 120.481.146 dong, thanh
toan chi phi tham dinh 1a 30.000.000 dong va chiu toan bd an phi 1a khong
dung. Ong Th dé nghi Hoi dong xét xir xem xét sira lai ban an so tham.

Nguyén don Céng ty B do éng Nguyén Thanh M lam nguoi dai dién
theo phdp ludt trinh bay: Ong xac nhan cac phiéu thu ma 6ng Th trinh bay 1a
cua Cong ty B phat hanh. Tuy nhién, trong 02 phiéu thu ciia ngay 28/4/2016
c¢6 01 phiéu ghi nhén sO tién 310.000.000 dong nhung thyc té phia Cong ty
khong nhén tién ma phleu nay chi nham muyc dich tong hop lai cac 1an thu tién
truée d6. Cong ty B khing dinh tong s tién thi cong ma Cong ty nhan dugc
ctia ong Th 1a 855.000.000 dong. Theo két qua kiém dinh ctia Cong ty D thi
phan xay dung ma Céng ty thuc hién dugc co gia tri 1a 975.481.146 dong.
Nhu vy, ong Th chua thanh toan du tién cho Cong ty B. Do d6, Toa cép so
tham budc éng Th tra cho Cong ty B sb tién con thiéu 1a ph hop nén Céong ty
dé nghi Hoi dong xét xir gilt nguyén ban an so tham.

Dai dién Vien Kiém sat nhan dan Thanh pho H6 Chi Minh phdt biéu
quan diéem:

Vé t6 tung: Toa cAp phuc tham da thuc hién dung trinh ty thi tuc theo
quy dinh cua phap luat. Cac duong sy ciing dugc thyc hi¢n day da cac quyén
va nghia vy ctia minh.

Vé noi dung: Ngay 31/01/2016 giita Cong ty B va ong Lé Vian Th co ky
Hop ddng thi cong xdy dung nha tai dia chi sé 129/10 dudng Tr, phuong T,
Quéan C, Thanh phé H6 Chi Minh. Cac bén xac dinh hop dong di duoc thanh
1y nhung con tranh chap vé cac khoan tién phai thanh quyét toan cho nhau.
Can clr vao cac chimg ctr ¢6 trong hd so, dién bién tai phién toa hom nay cho
thiy Toa cip so thim xac dinh bi don c6 nghia vu phai thanh toan tiép cho
nguyén don s tién con thiéu 13 120.481.146 dong la dung. Do d6 d& nghi Hoi
ddng xét xir gitr nguyén ban an so tham.

Can cr vao cac chung ctr, tai liéu da dugc tham tra tai phién toa phiic
tham, cin ctr vao két qua tranh luan tai phién toa, ¥ kién cua dai dién Vién
kiém sat nhan dan Thanh phé H6 Chi Minh, trén co s¢ xem xét day du, toan
dién tai liéu, chtng ctr ¢ trong hd so vy an.

NHAN PINH CUA TOA AN:

Theo 10i trinh bay ciia 6ng Th thi sau khi ky Hop dong thi cong véi
Cong ty B ong di thanh toan cho Céng ty B nhiéu dot tién. Ong Th xuét trinh
07 phiéu thu dé chimg minh ring 6ng di thanh toan cho Céng ty B téng sb
tién 1a 1.065.000.000 dong. Ong Th ddng ¥ v6i két qua tham dinh cia Cong
ty C6 phan Thim dinh gia D vé gid tri xdy dung cong trinh nha 13
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975.481.146 ddng. Nhu vy, sb tién ong Th thanh toan cho Cong ty B di vuot
gia tri cong trinh thi céng. Do d6, ong Th khang cao yéu cau Toa cép phuc
thaim xem xét budc Cong ty B hoan tra lai 6ng sd tién thanh toan du la
89.581.854 d6ng. Ngoai ra, Cong ty B con phai chiu chi phi thim dinh 1a
30.000.000 dong va chiu an phi theo quy dinh.

Phia Cong ty B thira nhan cac Phiéu thu do ong Th xuat trinh ding 1a
cua Cong ty B phat hanh. Tuy nhién, n6i dung Phiéu thu ngay 28/4/2016 da
thé hién o 1a thu tién tam tng dot 1 + dot 2. Pay 1a Phiéu thu gop cua nhleu
lan tam Gng trude d6 chi khong phai ngay 28/4/2016 Cong ty c6 nhan s tién
310.000.000 dong Do d6, tong s tién ma Cong ty B nhan cta 6ng Th 1a
855.000.000 ddng chur khong phai la 1.065.000.000 déng nhu ong Th trinh
bay. Can ctr theo két qua tham dinh thi s6 tién 6ng Th giao khong du voi gia
tri thuc té ma Cong ty B da thi cong nén 6ng Th con phai tra tiép so tién con
thiéu.

Nhu vay, van d& can 1am rd 1a c¢6 viéc giao nhan 310.000.000 dbng trén
thue té bang phiéu thu ngay 28/4/2016 khong hay phiéu thu nay la phiéu ghi
gop cua cac khoan da ung trude d6? Hoi ddng xét xir nhan thiy: Can ctt Hop
ddng thi cong s6 3110/BKEC ngay 31/01/2016 giira Cong ty C6 phan Ky
thuat Xay dung B v&i ong Lé Van Th thi Cong ty B thuc hién thi cong, nhan
cong xdy dung co ban, hoan thién va toan bo vat liéu phan tho cong trinh xay
dung nha tai dia chi s6 129/10 duong Tr, phuong T, Quan C voi giad
1.455.000.000 dong (khong bao gdm VAT). Tai Piéu 3.2 cua Hop dong nay
cic bén thoa thuan s& thuc hién viéc thanh toan tién 1am 07 dot, theo d6 dot
01 va dot 02 thanh toan 30% gia trj hop dong 1a 436.500.000 dong. Can ci
vao hd so thé hién thanh toan cho dot 01 va dot 02 ¢6 cac Phiéu thu sau:

- Phiéu thu ngay 03/02/2016 ndi dung “Ung tién lan 1/dot 1” véi s
tién 10.000.000 dong; Ngay dudi Phi€u thu nay 6ng M (Giam doc Cong ty B)
ky nhéan 200.000.000 dong ghi ngay 19/02/2016.

- Phiéu thu ngay 28/4/2016 néi dung “ba thu tam tng dot 1 + dot 2”
v6i s6 tien 310.000.000 dong;

’ -‘Phiéu thu ngay 28/4/2016 ndi dung “Thanh toan dit diém tam Gmg dot
2” s0 tién 115.000.000 dong.

Néu 1am phép cong don thuan cua 03 phiéu thu nay thi sé tién sé& 1a
635.000.000 dong twong duong 43% gia tri cia Hop dong, nhiéu hon gia tri
phai thanh toan theo hop dong ky két cuia 02 dot 1a 13%. Song trong Phiéu thu
ngay 28/4/2016 véi sb tién 115.000.000 dong lai ghi ndi dung 1a “Thanh toan
dirt diém tam (mg dot 2” nén viéc thanh toan du 13 khong phu hop voi néi
dung cua phiéu thu. Mit khac, Phiéu thu ngay 03/02/2016 véi sb tién nhén
ban dau 13 10.000.000 déng va ky nhan thém 200.000.000 dong vao ngiy
19/02/2016 tuong duwong véi 15% gia tri Hop dong thi cong 1a di cho thanh
toan tién dot 01 ctia hop dong thi s& khong thé c6 viéc ngay 28/4/2016 lai tam
g tiép dot 01 thém 1an nita. Do d6, Phiéu thu ngay 28/4/2016 voi sb tién thé
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hién trén d6 1a 310.000.000 ddng 1a ghi gop lai s6 tién dd nhan cua dot 01 va
sau d6 nhan thém 100.000.000 dong nhu nguyén don trinh bay 1a dung. Vi
vay, khong co6 co so dé xac dinh 6ng Thuan di thanh toan cho Céng ty B sb
tién 1a 1.065.000.000 ddng. Ban 4n so thim xac dinh 6ng Th méi thanh toan
duoc tién thi cong 1a 855.000.000 dong 1a dang.

Tt sy phén tich trén, khong c6 can ctr dé Hoi dong xét xtr chap nhan
khang céo cua 6ng Th vé viéc sura ban an so tham theo hudng bude Cong ty B
phai thanh toan cho 6ng Th s tién la 89.581.854 d6ng. Chap nhan dé nghi
cua Vién kiém sat nhan dan Thanh phé H6 Chi Minh, gittr nguyén ban an so
tham.

Do yéu géu cua Cong ty B duogc Toa an c}lép nhén nén 6ng Th phai
chiu chi phi tham dinh 1a 30.000.000 dong. S6 tién nay Cong ty B da thanh
toan xong cho Cong ty C6 phan Tham dinh gia D nén 6ng Th phai co6 trach
nhiém hoan tra lai cho Cong ty B s0 tién nay.

Vé an phi dan su so thim: Do yéu cﬁuvcﬁa nguyén don dugc Toa chap
nhan nén bi don phai chiu &n phi dan sy so tham.

Vé an phi dan sy phuc tham: Do yéu cau khang cdo cua ong Th khong
dugc Toa chap nhan nén 6ng Th phai chiu an phi dan sy phic tham.

Vi cac lé trén,

QUYET DINH:

Cian ci Khoan 1 Diéu 148 va Khoan 1 Diéu 308 cta Bo luat T6 tung
dan su;

Can ctr Didu 138, Piéu 144 cua Luat Xay dung nam 2014;

Can cuo Diéu 26, Pbiéu 27, Diéu 29 cua Nghi quyet sO
326/2016/UBTVQHI4 ngay 30/12/2016 cua Uy ban Thuong vu Qudc hoi
quy dinh vé muc thu, mién, gidm, thu, ndp, quan 1y va st dung an phi va 1¢
phi Toa an;

_ Cin cir Nghi quyét s6 04/2017/NQ-HDTP ngay 05/5/2017 cia Hoi
dong Tham phan Toa an nhan dan Toi cao.

Khéng chap nhan khang cao cua bi don 6ng Lé Vian Th.

Tuyén xur: Giit nguyén ban 4n so tham.

1. Chéap nhén yéu cau cta nguyén don:

Bugc 6ng Lé Van Th phai thanh toan cho Cong ty C6 phan Ky thuat

Xay dung B s0 tién 120.481.146 (Mot tram hai muoi triéu bbn tram tam muoi
mot nghin mdt tram bdn muoi sau) dong.

Ké tir ngay nguoi duoc thi hanh an c6 don yéu cau thi hanh 4n, néu bén
phai thi hanh khong thuc hién dugc nghia vu trd ng thi hang thdng bén phai



thi hanh con phai chiu thém tién 14i, 14i suat phat sinh do chim tra tién tinh
theo quy dinh tai Di€u 357 va Diéu 468 ctuia B luat Dan su.

2. Ong Lé Vin Th ¢ trach nhiém hoan tra chi phi thAm dinh gia
30.000.000 (Ba muoi tri¢u) dong cho Cong ty C6 phan K¥ thuat Xay dung B.

3. V& an phi dan sy so tham:

Ong Lé Vin Th phai chiu an phi dan su so tham la 6.024.057 (Sau triéu
khong trdm hai muoi bon nghin khong trdm ndm muo1i bay) dong.

Hoan tra cho Cong ty C6 phan K§ thuat Xay dung B so tién tam tng an
phi dan sy so tham da nop 14 9.075.000 (Chin triéu khong tram bay muoi lam
nghin) doéng theo Bién lai thu sé AC/2014/0008223 ngay 07/10/2016 ctia Chi
cuc Thi hanh an dan sy Quan 9, Thanh phé H6 Chi Minh.

4. V& an phi dan sy phtc thim:

Ong Lé Van Th phai chiu an phi dan sy phtc tham 1a 300.000 (Ba tram
nghin) dong nhung duoc khiu trir vao sd tién tam Gng an phi ma ong Th da
ndp 1a 300.000 (Ba tram nghin) ddng theo Bién lai thu sé AA/2018/0026886
ngay 16/12/2019 ctia Chi cuc Thi hanh an dan sy Quan 9, Thanh phé H6 Chi
Minh. Ong Th d4 ndp du an phi dan sy phuc tham.

Truong hop ban 4n duge thi hanh theo quy dinh tai Piéu 2 Luat Thi
hanh 4n dan sy nim 2008 (stra doi, bo sung nim 2014) thi nguoi dugc thi
hanh an dan sy, nguoi phai thi hanh an dan sy c6 quyén thoa thuén thi hanh
an, quyén yéu cau thi hanh an, tyu ‘nguyén thi hanh an hodc bi cudng ché thi
hanh 4n theo quy dinh tai cac Diéu 6, Piéu 7, Piéu 7a, Diéu 7b va Diéu 9
Luat Thi hanh an dan sy nam 2008 (stra doi, bod sung nam 2014); thot hi€u thi
hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat Thi hanh an dan su
nam 2008 (stra doi, bo sung nim 2014).

Ban 4n phuc thdm c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TAND Ti cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND Cap cao tai TP.HCM;

- VKSND Cép cao tai TP.HCM;

- VKSND TP.HCM;

- Chi cuc THADS Quén 9;

- TAND Quén 9;

- Cac duong sy (dé thi hanh); 2

- Luu: HS, VT (T/20). Pham Hong Loan
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