TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH BA RIA -V Poc lap- Tu do — Hanh Phic

Ban 4an s6: 02/2024/KDTM-PT

Ngay: 26/02/2024
V/v “Tranh chép hop déng thi cong”

, _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH BA RIA -V

- Thanh phin Hpi dong xét xir ph(c thdm gom cd:

Tham phdn - Chii toa phién toa: Ong Nguyén Minh Chau

Cac Tham phdn: Ba Nguyén Thi Quang

Ong Cao Xuan Long

- Thw ky phién toa: Ba Phan Thi Thuy Quyén - Thu ky Toa an nhan dan tinh
Ba Ria - V.

- Dgi dign Vién kiém sdt nhén dén tinh Ba Ria —V tham gia phién toa: Ong
Truong Minh Nghi - Kiém sat vién.

Ngay 26 thang 02 ndm 2024, tai try s¢ Toa 4n nhén dan tinh Ba Ria - V xét xu
phuc tham cong khai vu 4n kinh doanh thuong mai thu ly s6 08/2023/TLPT-KDTM
ngay 10 thang 10 nam 2023 vé viéc Tranh chap hgp dong thi cong.

Do Ban an Kinh doanh thuong mai so thém s6 11/2023/KDTM-ST ngay 03
thang 8 nam 2023 cua Toa an nhan dan thanh pho V bi khang céo.

Theo Quyét dinh dua vy 4n ra xét xir phuc tham s6 14/2023/QD-PT ngay 20
thang 12 nam 2023 va Quyét dinh hoan phién toa phic tham s6 01/2024/QD-PT ngay
12 thang 01 nam 2024, gitra cac duong su:

1. Nguyén don: Cong ty TNHH M. bia chi try s¢: Phuong M, quan T, Thanh
pho Ho Chi Minh.

Ngueoi dai dién theo phép lugt: Ong Pao Tuan A — Chiic vu: Giam déc (Vang
mat);

Ngueoi dai dién theo iy quyeén:

- Ong Pham Bic C, sinh nam 1970 — Chuac vu: Pho Giam doc (vang mat);

- Ong Hoang Sy T, sinh nam 1979; Pia chi: Phuong B, thanh phé V, tinh Ba
Ria —V (cO mat).

2. Bi don: Cong ty Co phan C. Dia chi tru s¢: Phuong N, thanh phd V, tinh
Ba Ria— V.

Nguoi dgi dién theo phap lugt: Ong Nguyén Vin C1, sinh ndm 1984 — Chuc
vu: Tong giam doc (Co mat);
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Nguoi dai dién theo aiy quyén: Ong Nguyén Kim H, sinh ndm 1967; Dia chi:
phuong N, thanh pho V, tinh Ba Ria — V. (Ong H vang mat va c6 don d€ nghi xét
XU vang mat).

3. Nguoi ¢6 quyen lgi, nghia vu lién quan: Cong ty Co phan Thuong mai Xay
dung A; Dia chi: phuong H, Quan T, Thanh pho Ha Noi.

Ngwd’i giai dién theo phap ludt: Ong Lé Van Q, sinh nam 1977 — Chtrc vu:
Giadm doc (Vang madt).

4. Nguweoi khdng cdo: Cong ty C6 phan C 12 bj don.
NOI DUNG VU AN:

1. Theo don khoi kién va qua trinh tham gia 16 tung tai Toa an cdp so tham,
ong Dao Tuan A la ngwoi dai di¢n theo phdp ludt cua Cong ty TNHH M va 6ng
Pham Durc C la nguoi dai dién theo uy quyén trinh bay:

Trong qua trinh thyc hién Hop dong 07/2019, do c6 khdi lwong cong viée phat
sinh nén ngay 09/5/2019, dai dién ba cong ty da tién hanh 1ap Bién ban hién truong
01/BBHT ghi nhan khél lugng cac hang myc phat sinh; ngay 12/6/2019 cac bén da
ky xac nhan Bién ban s6 01/NTKL nghiém thu khéi lugng xay lap hoan thanh; Bang
xac nhan khoi lugng thi cong va Bang tinh gia tri dé nghi thanh toan voéi tong gié tri
khéi lugng da thi cong dé nghi thanh toan 1a 1.128.834.850 dong (phét sinh
431.022.350 dong). Cong ty TNHH M (viét tat 1a Cong ty M) di nhan tam tng tir
Cong ty Co phan C (viét tat 1a Cong ty C) sd tién 547.812.500 dong.

S tién con lai 1a 581.022.350 dong, Cong ty M da c6 cong van va Ho so dé
nghi thanh toan ngay sau khi hoan thanh va nghiém thu cong trinh; tuy nhién dén
nay Cong ty C van khong thue hi¢n va tur chéi thanh toan. Do vay, Cong ty M khoi
kién, yéu cau Toa an xem xét giai quyét cac ndi dung sau:

- Budc Cong ty C thanh toan cho Cong ty M so tién gbc con thiéu la
581.022.350 dong;

- Bugc Cong ty C phai thanh toan khoan tién 13i cham tra 1a 10% (trong thoi
han 48 thang tinh tir ngay 27/6/2019 dén ngay xét xu so tham voi muc lai suat
10%/nam, tuong duong so tién 232.000.000 dong (lam tron s0)).

Téng so tién CONng ty C phai thanh todn cho Cong ty M 1a 813.022.350 dong.

Vé chimg ctr, Cong ty M dé nghi Hoi dong xét xir cin ctt Bién ban Hién truong
s6 01/BBHT ngay 09/5/2019; Bién ban sé 01/NTKH ngay 12/6/2019 vé viéc
Nghiém thu khdi lwong cong viée hoan thanh; Bang xac nhan khdi luong tir ngay
19/3/2019 dén ngay 12/6/2019; Bang Xac dinh gia tri khdi lwong hoan thanh dé nghi
tam tmg ngay 12/6/2019 déu do ba bén tham gia hop dong 07/2019 x4ac nhan thi toan
b khéi lwong cong viée hoan thanh 14 1.128.834.850 dong. Trong d6, Cong ty C da
tam tmg cho COng ty M sb tién 547.812.500 ddng. S tién con lai 1a 581.022.350
ddng thi Cong ty C c6 nghia vu thanh toan cho Cong ty M. Do bi don cham thanh
toan nén Cong ty M yéu cau thanh toan 1i cham tra nhu di néu.
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2. Trong qua trinh tham gia 16 tung, ong Nguyén Kim H la nguoi dai dién theo
1y quyén ciia Cong ty Co phan C trinh bay:

Cong ty Co phan C (viét tat 1a Cong ty C) thira nhan cac bén c6 ky hop dong
hop tac ba bén s6 07/2019/HPHT3B/SMP-A- MNBD ngay 19/3/2019, ve viéc “Thda
thudn lién két thiee hién thi cong khdc phuc su cé va 16i trong qud trinh thl cong xdy
dung dam bdo chat lwong va tai chinh dé thure hién hoan thién cong viéc”. Viéc thdéa
thuan va ky két Hop dong 07/2019 1a do dé dat cua Cﬁng ty C6 phan Thuong Mai
Xay Dung A (viét tit 1a Cong ty A). Trude khi ky két Hop ddng 07/2019 thi ngay
15/3/2019, Cong ty A da c6 van ban sO 17/A vé viée Cong ty A sé& chiu trach nhiém
v6i s6 tién phat sinh ngoai sd tién chil dau tu con tam giir.

Nhu vay, sb tién thanh toan phu thudc vao sé tién con lai cia hop dong
06/HDBXD (20/01/2017) ma chu dau tur (Cong ty C) dang tam gitr ctia nha thau chinh
(Cong ty A); tuy nhién, hién nay sO tién nay khong con nén Cong ty C khong dong
y thanh toan theo yéu cau ctia Cong ty M.

Bén canh d6, gia tri khdi lwong hoan thanh vuot qua gia tri cuia Hop dong sd
07/2019 nhung cac bén khong ky két phu luc hop dong cho phan khéi lugng cong
viéc phat sinh nén phan khdi lugng phat sinh khong du diéu kién dé thanh toan. Ho
so thanh toan ciua Cong ty M khong c6 bién ban nghiém thu chat lugng cong viéc,
khong c6 bién ban nghiém thu hoan thanh cong trinh; khong c6 chimg chi kiém dinh
chat luong, khoi lugng; khong co “két qud thi nghiém vit liéu, san pham can nghiém
thu” theo thoa thuan trong Hop dong nén Cong ty C khong thanh toan cho Cong ty
M la dung phap luat.

3. Nguoi ¢é quyén loi, nghia vu lien quan: Cong ty C6 phan Thuong mai Xay
dung A da dugc triéu tap hop 16 nhiéu lan nhung vang mat khong ro 1y do nén khong
ghi nhan duogc y kién.

4. Ban an Kinh doanh thirong mai so' tham s6 11/2023/KDTM-ST ngay 03
thang 8 nam 2023 cua Toa an nhan ddn thanh pho N da tuyén nhw sau:

Chép nhan toan bo yéu cau khai kién cua Cong ty TNHH M. Budc Cong ty
C6 phan C phai co trach nhiém thanh toan cho Cong ty TNHH M tong sb tién la
813.022.350 dbng (Tam tram muoi ba tri¢u, khong tram hai muoi hai ngan, ba tram
nam muoi doéng); trong do: S tién gbc chua thanh toan 1a 581.022.350 dong (Nam
trdm tam muoi mot triéu, khong tram hai muoi hai ngan, ba tram nam muoi dong)
S tién 14i do cham thanh toan tinh dén ngay xét xtr so tham (27/7/2023) lam tron sé
la 232.000.000 ddng (Hai trim ba muoi hai triéu dong).

Ngoai ra, Ban an so thAm con tuyén vé 14i sut phat sinh do chdm thi hanh an,
an phi so tham va quyén khang cao, thoi han khang cao.

5. Ngay 22 thang 8 ndm 2023, Toa 4n nhan dan thanh phd V nhan duoc don
khang cdo cua Cong ty C6 phan C yéu ciu stra Ban an Kinh doanh thuong mai so
tham s6 11/2023/KDTM-ST ngay 03 thang 8 ndm 2023 ctia Toa 4n nhan dan thanh
phé V theo huéng: Khong chap nhan yéu cau khoi kién ciia Cong ty TNHH M. Cong
ty C6 phan C khong co trach nhiém phai tra cho Cong ty TNHH M sb tién la
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813.022.350 déng va khéng phai chiu tién 4n phi kinh doanh thuong mai so tham la
36.390.671 dong.

6. Tai phién toa phiic tham, cac duong su khong cung cap thém tai li¢u ching
ctr mai, khong thoa thuén voi nhau vé viée giai quyet tranh chap, Cong ty TNHH M
van giit nguyén yéu cau khai kién, Cong ty C6 phan C van giit nguyén yéu cau khang
cao.

7.Y Kién ciia dai dién Vién kiém st nhdn dan tinh Ba Ria — V-

Viéc chap hanh phap luat t6 tung dan su: Trong qua trinh giai quyét vu an ké
tur khi thy 1y cho dén khi dua vu an ra xét xu phuc tham va tai phién toa phic tham,
nhitg nguoi tién hanh té tung va nhiing ngu’oq tham gia t tung da thue hién dung

cac quy dinh cta phap luat t6 tung dan su, riéng doi véi nguoi co quyén loi va nghia
vu lién quan chua chap hanh ding quy dinh ctia phap luat té tung dan su.

Vé noi dung: Dé nghi Hoi dong xét xir chip nhan mot phan yéu cau khang cao
ciia Cong ty C6 phan C. Stra mot phan Ban an Kinh doanh thuong mai so thAm s6
11/2023/KDTM-ST ngay 03 thang 8 nam 202023 cta Toa an nhan dan thanh phd
V.

Sau khi nghién curu cac tai liéu, churng cir co tai hé so di dwoc tham tra tai phién
toa; can cir vao két qua tranh tung tai phién toa;

NHAN PINH CUA TOA AN:
Veé ap dung phap luét té tung:

[1]. Pon khang cdo ctia Cong ty C6 phan C ndp trong thoi han luét dinh, phu
hop v6i quy dinh tai cac Diéu 271, 272, 273 caa Bo luat T6 tung dan sy va Cong ty
C6 phan C d3 ndp tién tam tng an phi theo quy dinh tai Diéu 276 ctua Bo luat TS
tung dan sy nén hop I¢.

[2]. Cong ty TNHH M duoc S Ké hoach va Pau tu Thanh phd H cép Gidy
chung nhan diang ky doanh nghiép Cong ty TNHH lan dau ngay 15/4/2005; Ding
ky thay d6i lan thu 5, ngay 21/5/2020; Nguoi dai dién theo phap luat 13 6 ong bao
Tuén A - Giam déc. Cong ty Co phan Thuong mai Xay Dung A dugc S¢ Ké hoach
va Pau tu Thanh phd H cap Gidy chung nhan dang ky doanh nghiép Cong ty Co
phan lan dau ngay 05/5/2008; Piang ky thay d6i lan thar 5, ngay 31/10/2019; Nguoi
dai dién theo phap luat 12 6ng Lé Vin Q - Giam ddc. Cong ty C6 phan C duoc S6
Ké hoach va Pau tu tinh B cip Gidy ching nhan ding ky doanh nghiép Cong ty C6
phan 1an dau ngay 21/5/2008; Pang ky thay doi 1an tha 5, ngdy 14/3/2022; Nguoi
dai dién theo phap luat 1a 6ng Nguyén Vian C1 — Tong giam dbc. Cong ty TNHH M
yéu cau Cong ty Co phan C thanh toan sd tién con thiéu theo Hop dong kinh té sé
07/2019/HDHT3B/SMP-A-MND ngay 19/3/2019 vé viéc thoa thuan lién két thuc
hién thi cong khic phuc sy ¢b va 15 trong qua trinh thi cong xay dung. Day 13 vu an
Kinh doanh thuong mai. Quan hé phap luat tranh chip duoc xac dinh 1a “Tranh chép
hop ddng thi cong”. Cong ty Co phan C 1a bi don c6 tru sé tai thanh phd V nén Toa
an nhan dan thanh phd V thu Iy vu an dé giai quyét theo thu tuc so tham 1a ding quy
dinh tai cac Piéu 35, 39, 40 Bo luat T tung dén suy.
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[3]. Ong Pao Tuén A 1a nguoi dai dién theo phap luat cua Cong ty TNHH M
vang mit nhung 6 ong A da uy quyén cho 6ng Pham Buc C, 6ng Hoang Sy T Va ong
T ¢6 mat, 6ng C vang mat. Ong Nguyén Kim H 1a nguoi dai dién theo ¢ uy quyén cua
Cong ty Co phan C viang mit va da c6 don xin xét xir Vang mat. Qua Xac minh cua
Tda an cAp so tham tai S& K& hoach va Pau tu thanh phé H, Cong ty Co phan Thuong
mai Xay Dung A c6 tru s tai phuong H, Quan T, Thanh phd H theo Gidy chung
nhan ding ky doanh nghiép thay d6i lan thir 3, ngay 08/02/2015. Tuy nhién, hién
nay theo xac nhan cua Cong an phuong H, Quan T, Thanh phé H thi tai dia chi trén
khong c6 Cong ty A hoat dong. Cén ctr dia chi ma Cong ty A cung cap tai hop dong
kinh té s 07/2019, Toa an nhan dan thanh phb V di niém yet cac van ban td tung
cho Cong ty A theo dia chi trong hop ddng va thuc hién viée tbng dat hop 1¢ nhiéu
lan nhung Cong ty A vang mat khong 16 ly do, Toa an cap phuc tham da tong dat
hop 18 dén 1an tht 2 nhung ving mit. Vi vay, phién toa phic tham xét xr ving mit
6ng A, dng C, 6ng H, ng Q 1a ding quy dinh tai cac Piéu 227, 228, 296 Bo luat T
tung dan su.

Vé ngi dung:

[4]. Ngay 20/11/2017, Cong ty Co phan C (viét tt 1a Cong ty C) va Cong ty
Co phan Thuong mai Xay dung A (viét tat 1a Cong ty A) ky két Hop dong thi cong
xay dung nang cap, stra chita Cang xang dau S s6 06/2017/HPXD. Theo Hop dong
nay thi Cong ty C (Bén A) giao cho Cong ty A (Bén B) thyc hién cac hang muc sau:
Hang muc coc khoan nhéi; Hang muc bén cap tau; Hang muc cau dan; Ao duong,
bai hang va cac hang muc khac. Gia tri hop dong 1a 11.137.794.475 dong. Hop dong
nay 1a hop dong tron géi (Chi tiét gia Hop dong theo Phu lyc 1 duoc dinh kém theo
hop dong nay). Gid hop dong d bao gom thué VAT, toan bd cac chi phi dé thuc
hién cong viéc theo hop ddéng bao gém ca chi phi dién nudc, phi ban quyén, loi
nhuan ctia nha thau va tat ca cac khoan thué lién quan dén cong viéc theo quy dinh
ctia phép luat. Gia cta hop dong chi dugc diéu chinh theo quy dinh tai Diéu 9 (Piéu
chinh gia hop dong).

Ve tam tmg: Sau khi nhan duogc bao dam thyc hién hop dong va bao lanh tien
tam Ung cua nha thau, Chu dau tu s& tam ung cho nha thau s6 tién 20% gia tri hop
dong 14 2.227.000.000 dong. S tién tam ng nay s€ dugc thu ho6i ngay tir 1an thanh
toan dau tién va cac lan thanh toan tiép theo va thu hoi hét khi thanh toan dat 80%
gia tri hop dong. Tién tam tmg s& dugc thu h01 bang cach giam trur trong cac lan
thanh toan. Ty 1€ giam trir dya trén ty 1¢ thu hoi s€ do chu dau tu quyét dinh.

Thanh toan: Viéc thanh toan duoc thue hién trén co s& khoi luong cong viéc
hoan thanh duoc nghiém thu nhan véi don gia trong hop dong theo Piéu 9 (Piéu
chinh gia hop dong). Khi nha thau c6 khdi luong hoan thanh timg dot thi chuyén
sang giai doan ké tiép duogc nghiém thu vé mat khéi lugng cong viéc hoan thanh co
x4c nhan cua chu du tu va tu van giam sat. Chi dau tu thanh toan téi da cho nha
thau 85% gia tri khéi lugng dugc nghiém thu d6, dong thoi thu hdi dan sd tién da
tam rng. Khi hoan thanh nghiém thu vé mat chat lugng c6 chung nhan cua kiém
dinh thi chii dau tu thanh todn tiép 10% gia tri khdi lugng duoc nghiém thu ciia cong
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viéc hoan thanh. Sau khi cong trinh (goi thau hoan thanh dugc nghiém thu, ban giao
dua cong trinh vao str dung va hd so quyét toan duoc cip c6 tham quyén phé duyét,
cht dau tu s& thanh toan cho Nha thau 95% gid tri cong trinh hoan thanh duoc
nghiém thu).

Do cdng trinh ma Cong ty A thuc hién xdy ra sy cd nén Cong ty C yéu cau
Cong ty A khic phuc su ¢d. Ngay 15/3/2019, Cong ty A c¢6 Vin ban sd 17/A voi ndi
dung: Cong ty A di tim dugc don vi thi cong dé khic phuc su ¢b. Do quan 1y thua
16, Cong ty A gap nhiéu kho khan vé kinh phi dé khic phuc su ¢d cling nhu tao niém
tin cho don vi truc tiép thi cong khic phuc tdn dong nén dé nghi chu dau tu tao diéu
kién cting nha thau thuong thao hop dong 3 bén va ky dai dién dam bao quyén loi
tai chinh cho don vi tryc tiép thi cong bang ngudn kinh phi con lai ctia nha thau duoc
thu huong tir hop dong sé 06/HDTC ngay 20/11/2017 va néu bang ngudn kinh phi
ma nha thau duoc thu huong ma chua du thanh toan thi nha thau tu chiju trach nhiém
thanh todn phan con lai cho nha thau phu.

Ngay 19/3/2019, Cong ty M, Cong ty A, Cong ty C ky hop dong hop tac ba
bén s6 07/2019/HDPHT3B/SMP-A-MND (viét tat 1a hop dong hop tac s6 07/2019),
vé viéc “Thoa thuan lién két thuwe hién thi cong khdc phuc sy c6 va l6i trong qua
trinh thi cong xday dung dam bdo chat luwong va tai chinh dé thuc hién hoan thién
céng viéc”. Theo hop ddng nay thi ba bén ciing thong nhét ky hop dong thi cong xay
dung khac phuc sy ¢ va cac cong viéc ton dong trong qua trinh thi cong bang nguén
von duoc thu hudng ciia nha thau chinh thyc hién hop dong s6 06/HDXD ngay
20/11/2017 CDT con tam giit cta goi thau. Gia tri cia Hop dong 1a 697.812.500
dong, day 1a Hop dong theo don gia ¢b dinh. Tuy nhién, vao thoi diém ky két hop
dong hop tac ba bén sd 07/2019 thi giita Cong ty C va Cong ty A chua thanh 1y hop
ddéng s6 06/HDXD ngay 20/11/2017 nén cac bén chua xac dinh duoc sb tién ma
cong ty A duogc thu huong tir Hop dong s6 06/HDXD ngay 20/11/2017 con lai 1a
bao nhiéu. Cong ty C di chuyén tién cho Cong ty M cu thé nhu sau: Ngay 18/4/2019
chuyén 348.000.000 ddng; ngay 07/01/2020 chuyén 149.812.500 ddng; ngay
21/01/2020 chuyén 50.000.000 dong; tong cong la 547.812.500 dong. Hop dong hop
tac ba bén sd 07/2019 thyc chat 1 vin ban chuyén giao nghia vu gitta Cong ty A
sang cho CAng ty M dé khic phuc su cb trong qua trinh Cong ty A thi cong cong
trinh theo Hop dong sé 06/HDXD ngay 20/11/2017.

Theo Bién ban Hién truong sé6 01/BBHT ngay 09/5/2019; Bién ban Nghiém
thu khdi lwong cong viéc hoan thanh sé 01/NTKL ngay 12/6/2019; Bang xac nhan
khdi lugng tr ngay 19/3/2019 - 12/6/2019; Bang Xac dinh gia tri khdi luong hoan
thanh dé nghi tam tng tir ngay 19/3/2019 - 12/6/2019 déu do ba bén tham gia hop
dong hop tac 07/2019 xac nhan thi toan bo khoéi lwong cong viée hoan thanh c6 gia
tri 1a 1.128.834.850 dong. Nhu vay, du can ctr xac dinh khéi lugng cong viéc ma
Cong ty M khic phuc su ¢d thi cong caa Cong ty A ddi v6i goi thau theo hop dong
c6 tri gia 1.128.834.850 dong.
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Théng 3/2020, Cong ty C va Cong ty A lap Bang d6i chiéu sb liéu tam ung,
thanh toan khdi luong hoan thanh kém theo hd so quyét toan cong trinh xay dung
hoan thanh (viét tat 1a ban quyét toan). Theo Ban quyét toan nay thi tong quyét toan
dugc duyét 1a 16.617.745.000 dong bao gdébm tong gid tri Hop dong s
06/2017/HPXD 1a 11.137.794.475 d6ng va c6 mdt s6 hang muc do Cong ty C tu
thuc hién nén da duoc thanh Iy chung nén téng gié tri quyét toan 1a 16.903.311.000
d6ng. Tong sb tién ma Cong ty A duoc thanh toan 1a 10.612.457.198 ddng, trong d6
d3 bao gom sb tién 547.812.500 d¢ong ma Cong ty C da chuyén cho Cong ty M. Ngay
11/5/2020, Cong ty C va Cong ty A ky Ban thanh Iy Hop dong sb 06/2017/HDXD.
Theo Ban thanh 1y Hop dong sb 06/2017/HDXD thi gia tri quyét toan dd vuot qua
khéi luong ma Cong ty A hoan thanh.

Theo hop ddng hop tac ba bén s6 07/2019 thi gié tri hop dong 13 697.812.500
doéng. Qua trinh thi cong phat sinh thém co gia tri 1a 1.128.834.850 dong -
697.812.500 dong = 431.022.350 dong. Khdi lugng cong viéc phat sinh thi cac bén
ghi nhan tai Bién ban hién trudng ngay 09/5/2019 dugce 03 bén ky xac nhan gom:
Céc vét niit tram trét ¢ ting thém 87md; Pém va tang thém 60md; Ty Copppha ting
2000 caéi.

[5]. Cong ty M can ctr vao khdi luong hoan thanh d3 dugc nghiém thu c6 gia
tri 1.128.834.850 dong nhung Cong ty C méi tam Gng va thanh toan cho Cong ty M
v6i s6 tién 547.812.500 dong con thiéu 581.022.350 dong. Cong ty M yéu cau Cong
ty C phai thanh toan cho Cong ty M s tién 581.022.350 dong va tién 13i do cham
thanh toan 10% /nam (tr ngay 27/6/2019 dén ngay xét xir so tham, lam tron 13 48
thang) véi sd tién 232.000.000 ddng (da 1am tron sb). Tong cong s tién ma Cong ty
M yéu cau Cong ty C thanh toan 1a 813.022.350 dong thi thay: Viéc khic phuc su
cd d6i voi goi thau theo Hop dong sb 06/HDXD ngay 20/11/2017 giita Cong ty A
v6i Cong ty C 14 trach nhiém ctia Cong ty A. Cong ty A c6 van ban yéu cau Cong ty
C hd trg cho nha thau phu (Cong ty M) dé khic phuc su ¢b nhung khong c6 chimg
ctr ndo thé hién 1a Cong ty C chap nhan hd trg cho Cong ty M hay Cong ty A. Trong
Hop dong hop tac sb 07/2019 giita Cong ty A, Cong ty C, Cong ty M khong thé hién
la Cong ty C dong ¥ hd trg kinh phi dé khic phuc su cd. Hop dong nay con ghi ré:
Ba bén cuing thong nhét ky hop dong thi cong xay dung khic phuc su ¢b va cac cong
viéc 18i tdn dong trong qua trinh thi cong bang ngudn kinh phi duoc thu hudng cia
nha thau chinh thyc hién hop dong s6 06/HDXD, ngudn vén ma Cong ty M duoc
thu hudng ctia nha thau chinh thyc hién Hop dong sé6 06/HDXD ngay 20/11/2017
con tam giir cta goi thau: Thi cong xay dung, cung cap va lap dat thiét bi gan véi
hang muc: Cau dan, ciu dau, bén cap tau thudc du an (Nang cép, stra chita kho cang
xang dau S).

Nhirng cong viéc phat sinh ma Cong ty M thuc hién cé gia tri 431.022.350
ddng ciing déu 1a nham khéc phuc sy ¢6 do Cong ty A da thuc hién trong qué trinh
thi céng. Tai thoi diém ky két hop dong hop tac ba bén s6 07/2019 thi ca ba bén déu
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khong biét duoc chinh xac sb tién ma Cong ty C con gitt lai cua Cong ty A — Nha
thau chinh theo hop déng s6 06/HDXD ngay 20/11/2017 bdi vi Cong ty A chua khic
phuc dugc su cd nén chua thé quyét toan duoc. Viéc Toa an cép so tham budc Cong
ty C phai thanh toan cho Cong ty M toan bo gia tri ma Cong ty M khic phuc su ¢b
1a 1.128.834.850 ddng 1a khong phu hop véi thoa thudn trong hop ddng hop tac sd
07/2019. Theo Hop ddng hop tac s 07/2019 thi Cong ty C chi thanh toan cho Cong
ty M trong pham vi s6 tién ma Cong ty C con gii lai ciia Cong ty A trong viéc Cong
ty A thuc hién Hop dong s6 06/HDXD ngay 20/11/2017. Trong qué trinh Céng ty
M khic phuc sy ¢6 thi Cong ty C dd chuyén cho Cong ty M sb tién 547.812.500
d6ng. Sau khi Cong ty M khic phuc sy ¢d xong thi Cong ty C va Cong ty A tién
hanh quyét toan thi Cong ty A da nhan vuot qua s tién ma Cong ty A thyuc hién Hop
dong s6 06/HDXD ngay 20/11/2017. Vi vay, Cong ty C khong co nghia vu phai
thanh toan cho Cong ty M. Cong ty A 1a nguoi co trach nhiém thanh toan cho Cong
ty M s tién 581.022.350 dong ma Cong ty M chua dugc thanh toan sau khi thuc
hién xong viéc khac phuc sy cd theo Hop dong hop tac s6 07/2019. Cong ty M ¢6
quyén yéu cau Cong ty A phai thanh toan sé tién 581.022.350 dong va tién 1ai do
cham thanh toan hodc khai kién Cong ty A bang mot vu an khac.

[6]. Tir nhitng phan tich, nhan dinh trén va theo dé nghi ciia Kiém sat vién
tham gia phién toa, Hoi dong xét xtr chdp nhan yéu cau khang céo ctia Cong ty C.
Stra Ban 4n kinh doanh thwong mai so thim s 11/2023/KDTM-ST ngay 03 thang 8
nam 2023 ctia Toa an nhan dan thanh phé V. Khong chap nhan toan bo yéu cau khai
kién ctia Cong ty M vé viéc budc Cong ty C phai thanh toan cho Cong ty M sb tién
813.022.350 dong; trong d6 tién gdc chuwa thanh toan 1a 581.022.350 dong, tién 1ai
do cham thanh toan tinh dén ngay xét xir so tham (27/7/2023) lam tron sb 1a
232.000.000 dong.

[7]. V& an phi:

[7.1]. V& an phi kinh doanh thuong mai so tham: Yéu cau khai kién ctia Cong
ty M khong dugc chip nhan nén Cong ty M phai chiu 4n phi ddi vai tong sd tién yéu
cau 813.022.350 dong khong duoc chap nhan. An phi dugce tinh: 36.000.000 dong +
(13.022.350 dong x 3%) = 36.390.670 dong (lam tron).

[7.2]. Vé an phi kinh doanh thwong mai phtic tham: Ban 4n kinh doanh thuong
mai so thdm bi stra nén Cong ty C khong phai chiu an phi kinh doanh thuong mai
phtc tham.

Vi cac lé trén,

QUYET PINH:
Ap dung khoan 2 Diéu 308, khoan 2 Piéu 148 ctia Bo luat T tung dan su; Piéu

26, PBiéu 29 Nghi quyet 326/2016/UBTVQH14 ngay 30 thang 10 ndm 2016 cua Uy
ban thuong vu Qubc Hoi quy dinh vé an phi va 18 phi Toa an;
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Chép nhan yéu qﬁu khang céo ctia Cong ty C6 phan C. Stra Ban 4n kinh doanh
thuong mai so tham s6 11/2023/KDTM-ST ngay 03 thang 8 nam 2023 cua Toa an
nhan dan thanh pho V.

Tuyén x:

1. Khong chap nhan toan bd yéu cau khai kién ctia Cong ty TNHH M vé viéc
budc Cong ty C6 phan C phai thanh toan cho Cong ty TNHH M sb tién 813.022.350
dbng (Tam tram muoi ba triéu, khong tram hai muoi hai ngan, ba tram nam muoi
dong) trong d6 tién gdc chua thanh toan 12 581.022.350 dong (Nam tram tam muoi
mdt triéu, khong trim hai muoi hai ngan, ba tram nam muoi dong) tién 14i do cham
thanh toan tinh dén ngay xét x\r so tham (27/7/2023) lam tron s6 1a 232.000.000
d6ng (Hai tram ba muoi hai triéu dong).

2. V& an phi:

2.1. An phi kinh doanh thwong mai so thAm: Céng ty TNHH M phai chiu 4n
phi kinh doanh thuong mai so tham 13 36.390.670 dong (Ba muoi sau triéu, ba trim
chin muoi ngan, sau trim bay muoi déng) nhung duoc khau trir vao sb tién tam Gmg
an phi ma Céng ty TNHH M da nop 1a 15.500.000 dong (Mudi lam triéu nim trim
ngan dong) theo bién lai thu s6 0008154 ngay 21 thang 10 nam 2020 ciia Chi cuc
Thi hanh an dan su thanh phé V. Cong ty TNHH M phai ndp tiép s6 tién 20.890.670
dong (Hai muoi triéu, tdm tram chin muoi ngan, sau trim bay muoi dong).

2.2. An phi kinh doanh thuong mai phuc tham: Cong ty C6 phan C khong phai
chiju. Hoan tra lai cho Cong ty C6 phan C s6 tién tam (mg 4n phi da ndp 1a 2.000.000
dong (Hai triéu dong) theo Bién lai thu s6 0001188 ngay 23 thang 8 nim 2023 cia
Chi cuc Thi hanh &n dan su thanh phé V.

Truong hop bdn dn, quyét dinh dwoc thi hanh theo quy dinh tai Piéu 2 Ludt
thi hanh dn ddn sw thl nQuoi dwoc thi hanh dan ddn su, nguoi phdi thi hanh dan ddn
sw ¢6 quyén théa thudn thi hanh dn, quyén yéu cau thi hanh én, tir nguyén thi hanh
dan hodc bi cueong ché thi hanh dn theo quy dinh tai cac Piéu 6, 7, 7a, 7b va 9 Ludt
thi hanh dn dan sy, thoi hiéu thi hanh an dwoc thuc hién theo quy dinh tai Piéu 30
Ludat thi hanh an dan su.

Ban 4n phuc tham c6 hiéu lyc thi hanh ké tir ngay tuyén an (26/02/2024).

Noi nhin: TM. HOI PONG XET XU PHUC THAM
- Céc duong su; Tham phan - Chu toa phién toa

- VKS nhén dan tinh B;

- Chi cuc THADS thanh phé V;

- TAND thanh phé V;

- TS HC-TP (VP);

- Luu ho so.

Nguyén Minh Chau



