TOA AN NHAN DAN CAP CAO CONG HOA XA HOQI CHU NGHIA VIET NAM
TAI PA NANG Doc l1ap - Tu do - Hanh phuc

Bén 4n sd: 246/2023/HS-PT
Ngay: 29-6-2023

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Héi dong xét xir phiic tham gom c6:

Tham phan - Chii toa phién toa: dng Tran Qudc Cudng

Cdc Tham phdn: ong Lé Tu

6ng Pham T4n Hoang

- Thur ky phién toa: ba Bui Thi Hong Phuong - Thu ky Toa an nhan dan cap cao
tai Da Néng.

- i dién Vién kiém sat nhan ddn cdp cao tai Pa Nang: ong Tran Ptc Duong -
Kiém sat vién tham gia phién toa.

Ngay 29 thang 6 nam 2023, tai try so Toa an nhan dan cip cao tai Da N'fmg,.
Toa an nhan dan cép cao tai Da Nang xét xir phuc tham vu an hinh sy thu ly s6
188/2023/TLPT-HS ngay 26-4-2023, do c6 khang cao cua bi cao L& Truong H doi
v0i Ban an hinh sy so tham s6 22/2023/HS-ST ngay 23/3/2023 cua Toa an nhan dan
thanh pho Da Nang. Theo quyét dinh dua vu an ra xét xtr s6 2382/2023/QDbXXPT-
HS ngay 06/6/2023.

1. Ho va tén: L& Truong H, sinh ngay 10 thang 3 nam 1986 tai Da Nang; noi
DKHKTT: 135 duong P, t6 F, phuong H, quén L, thanh ph6 Pa Nang; gidi tinh:
nam; quoc tich: Viét Nam; dan tdc: Kinh; ton gido: kh6n~g; trinh do van hoa: 7/12;
ngh€ nghi¢p: khong; con dng (khong 18) va con ba Nguyen Thi H1; gia dinh c6 02
nguoi con, bi cdo la con thr hai; c6 vo tén 1a Tran Thi Thuy D va ¢6 01 con sinh
nam 2019.

Tién su: khong.

Tién 4n:

- Ngay 27/5/2004 bi Toa an nhan dan thanh phé Da Nang xir phat 09 thang tu
ve to1 “Trom cap tai san” va 02 ndm tu veé tdi “Cudp giat tai san” theo Ban an sb
54/2004/HSST.

- Ngay 24/8/2006 bi Toa an nhan dan quan L, thanh phd Pa Nang xur phat 09
thang tu vé to1 “Trdm cap tai sdn” theo Ban an s6 35/2006/HSST.
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- Ngay 25/01/2008 bi Toa an nhan dan quan T, thanh phd Da Néng xir phat 04
nam ti vé toi “Cudp git tai san” theo Ban an sé 12/2008/HSST.

- Ngay 28/7/2008 bi Toa an nhan dan quan H, thanh pho Pa Ning XU phat 04
nam 06 thang tu vé t01 “Cudp glat tai san” va 02 nam tu vé to1 “Trom cap tai san”
theo Ban an s6 68/2008/HSST. Tong hop hinh phat ctia Ban an sb 12/2008/HSST
ngay 25/01/2008 ctia Toa an nhan dan quan T, thanh phd Pa Néng budc bi cdo phai
chép hanh chung ctia 02 ban an véi muc hinh phat 13 10 ndm 06 thang tu.

Bi céo bi bat giam ngay 25/11/2021, c6 mit tai phién toa.

2. Luat su bao chira cho bi céo:

- Luat su Nguyén Thanh T, Vin phong L, thudc Poan luat su thanh phd D, ¢o
mat tai phién toa.

- Luat su Truong Van B, Cong ty L1, thuoc Poan luat su thanh phé b, c6 mat
tai phién toa.

NOI DUNG VU AN:

Theo ban an so tham va céc tai liéu, ching ctr c6 trong ho so vu 4n va qua trinh
x¢€t hoi, tranh tung tai phién toa, nd1 dung vu an dugc tom tt nhu sau:

Luc 13 gio 30 phat ngay 25/11/2021, tai truéc s6 nha C duong B, phuong C,
quan T, thanh phé Pa Nang, Phong Canh sat diéu tra t6i pham vé ma tdy, Cong an
thanh phé D tién hanh 1ap Bién ban bat ngudi pham t6i qua tang dbi vdi Lé Truong
H vé hanh vi “Tang trit trai phep chat ma tay”.

* Tang vdt thu giir gom:

- 01 (mot) goi nilong mau trang kich thudc khoang 6x6,5cm, bén trong ¢ chira
tinh thé ran mau trang. Pugc niém phong theo quy dinh cua phap luat, ky hi¢u A.

- 01 (mot) goi nilong mau trang kich thudc khoang 17,5x11cm, bén trong co
chtra tinh the ran mau tring va 02 (hai) goi nilong mau trang kich thudc 18x38cm
bén trong mdi goi déu chira cac tinh thé rin mau tring. Puoc niém phong theo quy
dinh cua phap luat, ky hi¢u B.

- 01 (mot) dng thuy tinh mau tring dugce uén cong; 01 (mdt) hop thudc 14 hiéu
White horse; 01 (mdt) xe mo to gan BKS: 43X4-6890 (dung tén chu so hitu Nguyén
Thi P; tri: t0 A, phudong H, quan L, thanh phd Pa Néng; s6 tién: 700.000 dong (bay
tram ngan dong); 01 (mot) dién thoai di dong mau den c6 chir “Masstel”, c6 gan sim
1: 0935.444.418, gan sim 2: 0779.590.758; 01 (mot) di¢n thoai di dong méu den c6
chir “Oddo” co gén sim: 0962.880.561; 01 (mot) bao nilong mau do; 01 (mdgt) bao
nilong mau vang; 01 (mdt) bao nilong mau den; 01 (mot) t& gidy A4 c6 chir “Xuan
Hoa; 02 (hai) bao mau vang c6 chit “GUANYINWANG”; 01 (mot) tii nilong mau
tréng; 01 (mot) x6 nhya mau vang; 01 (mot) bao da mau den c6 01 (mot) can dién t
mau den; 04 (bdn) goi nilong kich thuéc khoang 12x7cm va 08 (tam) géi nilong
kich thudc khodng 17,5x11cm chua qua stir dung; 01 (moét) dién thoai di dong c6 chix
iphone, mau xam, khong gan sim.

Luc 16 gio 00 phut cung ngay, Co quan Canh sat diéu tra Cong an thanh pho b
thi hanh Lénh khdm xét khan cap tai noi & cia Lé Truong H; dia chi: s6 A N,
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phuong H, quan L, thanh phd Da Néng. Qua kham xét khong thu giir do vat, tai liéu
gi.

Qua diéu tra xdc dinh:

Thong qua ban bé ngoai xa hoi gidi thiéu, Lé Truong H biét nguoi phu nit tén
N (st dung s6 dién thoai 0905.725.229, khong rd nhan than, lai lich) c6 ban ma thy.
Vao ngay 22/11/2021 H str dung di¢n thoai s0 0779.590.758 lién lac voi N hoi mua
02 (hai) kg ma tiy da. Ny dong y va bao gia 1a 380. 000.000d (ba tram tam muoi
triéu dong), H ddng y va thoa thuan véi N cho H ng tién, khi nao ban ma tay c6 tién
s& tra cho N. Ca hai théng nhat. Pén khoang 15 gio 30 phut ngay 24/11/2021, N lién
lac vé1 H va ndi ma tiy dat mua s€ c6 nguoi goi dién thoai cho H dé léy. M@t lat
sau, cO mot nam thanh nién (khong rd nhan than, lai lich, khong nhd s6 dién thoai)
lién lac v&i H va néi H dén khu vuc gﬁn Bii tam X, duong N, thanh phé Pa Nang dé
nhan ma tay. Han biét ddy 1a ma tay dit mua cia N, nén khoang 17 gid cling ngay H
dén dia diém trén gip nam thanh nién (khong rd nhan than) va nhan 01 (mot) thi
nylong mau den, bén trong chtra 02 (hai) kg ma tay déa. Sau khi c6 ma tay, H lién lac
vo1 mot nam thanh nién (khdng rd nhan than, lai lich, khong nhd s6 dién thoai) &
quan S, thanh ph6 Pa Néang dé ban 02 (hai) kg ma tiy d4 nay véi gia 400.000.000d
(bbn tram triéu d6ng). Tuy nhién, khi thir chat lwong ma tiy, nam thanh nién nay néi
ma tay khong ngon nén khong mua va tra lai 02 (hai) kg ma tiy da cho H. Sau khi
nhan lai ma tiy, H mang vé Phong tro sé 01 Nguyen Thi T1, thanh phé Pa Nang.
Tai day, H st dung dién thoai (loai Iphone, s6 Imei: 353245107323192) cua vo la
chi Tran Thi Thuy D dé quay video lai s6 ma tiy nay guri cho N véi ndi dung 13: ma
tay khong ngon nén tra lai cho N. N dong y va hen s& ldy lai ma tay vao ngay
25/11/2021. Sau khi quay video guri Ny xong, H c6 trich ra mot it ma tiy bo vao goi
nylong kich thudc khoang 6x6,5cm va duoc bo vao trong vo goi thude 14 hiéu White
Horse. Sau d6, H cat vao trong tti bén trai 40 khoac den cta H, muc dich cho nguoi
mua thu chét luong ma tay trudc khi giao dich mua ban. S6 ma tay con lai, H mang
ra cét bén canh thung rac trudc phong tro. Pén khoang 03 gid ngay 25/11/2021, H
mang sb ma tiy nay xuong cat gidu trong x6 nhya, trén mot cai ké dé truéc nha ba
con tai s6 K B, thanh phd Pa Nang rdi chay vé phong tro ngu. Pén khoang 13 gio
ngay 25/11/2021, H médc 4o khoac den diéu khién xe mo to gan BKS 43X4-6790 dén
truée sé nha C B, thanh phd Pa Nang dé cho tra lai 02 (hai) kg ma tay da cho N.
Trong thot gian cho, H di vao kiét K D, thanh phd Da Ning thay sé ma tay van con,
sau do di ra lai trudce so nha C P, thanh phd Pa Ning thi bi phat hién, bat qua tang,
thu giir s6 ma tiy H cat trong tii 40 khoac va ma tuy trong x6 nhua trudc nha sb C
P, thanh phd Pa Nang.

Qua trinh diéu tra, 161 khai ban dau Lé Truong H thura nhan toan bd hanh vi
pham t6i “Mua béan trai phép chat ma tiy” nhung sau d6 thay doi 10i khai, chi thira
nhan hanh vi “Tang trit trai phép chat ma tay”.

Tai Két lugn giam dinh sé: 277/GD-MT ngay 01/12/2021 ciia Phong K§ thuat
hinh sy, Cong an thanh phé b két luan:
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- MAu tinh thé rdn mau tring trong cac gbi niém phong ky hiéu A, B giri giam
dinh 1a ma ty, loai Methamphetamine, khoi luong tinh thé mau A: 3,473 gam,;
mau B: 1760,36 gam.

Téng cong: 1.763,833 gam (Methamphetamine).

Tai thoi diém bt giit qua thir test ma tay xac dinh Lé Truong H dwong tinh v6i ma
ty. Ban than H thira nhan hanh vi sir dung trai phép chat ma tay nén Cong an thanh
phd B di ra Quyét dinh xir phat hanh chinh s tién 750.000 dong

Tai Bdn én hinh su so tham sé 22/2023/HS-ST ngay 23 thang 3 nam 2023 va
Théng bdo sita chita, bé sung ban dn sé 19/2023/TB-TA ngay 19/4/2023 va SO
50/2023/TB-TA ngay 05/7/2023 ciia Toa én nhdn dan thanh phé Pa Nang da quyét
dinh:

Tuyén bé: bi cao Lé Truong H pham toi “Mua ban trai phép chat ma tiy”.

Can ct: diem b khodn 4 Diéu 251; diém h khoan 1 Diéu 52; Diéu 40 B¢ luat
Hinh su. Xt phat: bi cdo Lé Truong H Tt hinh.

Can ctr khoan 4 Piéu 329 BLTTHS: tuyén tiép tuc tam giir bi cdo dé dam bao
viéc thi hanh an. Trong thoi han 07 ngay ké tir ngay ban an c6 hiéu luc phép luat, bi
cao Lé Truong H c¢6 quyén lam don giri Chi tich nude xin an giam an tir hinh.

Ngoai ra, ban 4n so tham con quyét dinh vé xir Iy vat chimg, an phi va quyén
khang cao theo quy dinh cta phap luat.

Ngay 30/3/2023 bi cao Lé Truong H khang cdo véi ndi dung: Toa an cip so
tham xét xtr khong ding toi danh va xin giam nhe hinh phat.

Tai phién toa phiic tham:

Bi cdo Lé Truong H trinh bay gilr nguyén ndi dung khang céo.

Dai dién Vién kiém sat nhan dan cép cao tai Pa Nang phat biéu:

V& t6 tung: khang cdo cua bi cao Lé Truong H 1 trong thoi han luat dinh.

Vé noi dung: bi cao Lé Truong H mua 1.763,833 gam ma tiy cua ddi tuong tén
Ny nham muc dich ban lai kiém 10i. Do d6, Toa an cip so tham xét xtr bi cdo Lé
Truong H vé toi “Mua ban trai phép chat ma tuy” 1a dung toi. Khéi luong ma tuy bi
c40 mua ban trai phép 1.763,833 gam ma tuy loai Methamphetamine 16n gap nhiéu
lan khoi diém quy dinh tai diém b khoan 4 Piéu 251 B¢ luat Hinh su. Bi céo ¢
nhan than rat xiu. Mirc hinh phat ma Toa an cip so tham tuyén d6i voi bi cdo 1a thoa
dang. Pé nghi Hoi dong xét xur khong chap nhan khang céo cta bi cdo, giit nguyén
ban an so tham.

Cac Luat su bao chita cho bi cao tranh tung: bi cdo Lé Truong H quen biét
ngudi tén N va nhin ma tuy dé cat dau. Khi bj bit qua tang thi bi céo chi cho Cong
an biét noi cat diu ma tuy dé thu gilt, nén bi cao dugc coi 1a ty thu. Co quan diéu tra
khong chung minh dugc ngudi mua, nguoi ban ma tuy. Con bi cao thira nhan hanh
vi tang trir ma tuy chtr khong mua ban. Bi cao dong y quan diém cua cac Luat su.

Pai dién Vién kiém sat tranh tung: bi cdo ban dau thira nhan mua 02 (hai) kg
ma tiy cta dbi tuong tén N dé vé ban lai. Sau nay bi cdo khong thira nhan hanh vi
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mua ban ma cho rang tang trir. Can ctr vao tai liéu, chimg ¢ ¢ trong hd so vu an du
co s& khang dinh bi cdo Lé Trudong H pham t6i “Mua ban trai phép chit ma tuy”.
Viéc bi cdo bj bat qua tang nén khong thé tron tranh duoc nén thanh khan khai bao
chtr khong phai 1a ty thu.

NHAN PINH CUA TOA AN:

Trén co so noi dung vu dn, can cu vao cac tai liéu co trong hé so vu an da
duwoc tranh tung tai phién toa, Hoi ddng xét xur nhan dinh nhu sau.

[1] Vé t6 tung:

Ngay 30/3/2023 bi cdo Lé Truong H khang cdo Ban 4n hinh sy so thdm sb
22/2023/HS-ST ngay 23 thang 3 ndm 2023 cua Toa an nhan dan thanh phd Da Ning
v6i ndi dung: Toa an cap so tham xét xir khong diing t6i danh va xin giam nhe hinh
phat. Nhu vay, khang cao cua bi cdo Lé Truong H la trong thoi han luat dinh, Ho1
dong xét xtr xem xét theo trinh tu phiic tham.

[2] V& hanh vi pham tdi ctia bi co:

Lé Truong H biét ngudi phu nit tén N (st dung sb dién thoai 0905.725.229) ¢6
ban ma tiy. Ngay 22/11/2021 H sir dung dién thoai sé 0779.590.758 lién lac v6i N
hoi mua 02 (hai) kg ma tay d4, N déng ¥ va bao gia 1a 380.000.000d (ba trim tam
muoi triéu dong). Khoang 15 gid 30 phat ngay 24/11/2021, N lién lac v6i H va noi
dia diém dé H dén nhan ma tuy. Khoang 17 gio' cing ngay H dén dia diém gan Bai
tam X, duong N, thanh ph6 Pa Néang va duoc nam thanh nién (khong rd nhan than)
giao 01 (mot) tui nylong mau den, bén trong chira 02 (hai) kg ma tiy dé. Sau khi c6
ma tuy, H ban 02 (hai) kg ma tiy da nay cho mot nam thanh nién (khong r6 nhén
than, lai lich, khong nho s6 dién thoai) & quan S, thanh phé Pa Ning véi gia
400.000.000d (bon tram triéu dong). Tuy nhién, do ma tiy khong ngon nén nam
thanh nién khong mua. Han mang ma tuy vé lai Phong tro s6 01 Nguyén Thi TI,
thanh phé ba Nﬁng va lién hé v4i N dé tra lai. Han trich ra mot it ma tuy vo1 muc
dich cho nguoi mua thur chat luong trude khi giao dich mua ban. S6 ma tay con lai,
H mang ra cit bén canh thing ric trudc _phong tro. Den khoang 13 gio ngay
25/11/2021, H médc 4o khoéac den diéu khién xe mo to gin BKS 43X4-6790 dén
truée s6 nha C D, thanh phd Pa Nang dé cho tra lai 02 (hai) kg ma tiy da cho N thi
bi phat hién, bat qua tang, thu gir s6 ma tay H cat trong tai 40 khoac va ma tuy cit
trong x6 nhua trudc nha sé C D, thanh phd Pa Ning dugc niém phong ky hiéu A, B.
Qua trinh diéu tra, 101 khai ban dhu L Trudng H thira nhan toan bd hanh vi pham toi
“Mua ban trai phép chat ma tiy” nhung sau d6 thay d6i 16i khai, chi thira nhan hanh
vi “Tang trit trai phép chat ma tay”.

Tai Két luan giam dinh s6: 277/GD-MT ngay 01/12/2021 cua Phong K, Cong
an thanh phd P két luan: mAu tinh thé rdn mau tring trong cic goéi niém phong ky
hiéu A, B gui giam dinh la ma tay, loai Methamphetamine, khéi lwong tinh thé miu
A: 3,473 gam; mau B: 1760,36 gam. Toéng cong: 1.763,833 gam
(Methamphetamine).
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Mic du bi cdo Lé Trudong H khong thira nhin hanh vi mua bén trai phép chét
ma tuy, ma thtra nhan hanh vi tang trir trai phép chat ma tuy. Tuy nhién, can cr vao
101 khai ban du cta bi cdo H, ctia ngudi co6 quyén loi, nghia vu lién quan va cua
ngudi ching kién; cin cr vao nhiing tai liéu, ching ctr c6 trong hd so vu 4n, Bién
ban bat ngudi pham toi qua tang, Két luan giam dinh. Hoi dong xét xir cip phuc
tham thay rang: hanh vi cia Lé Truong H di du cac yéu td ciu thanh toi “Mua ban
trai phép chat ma tay” véi khbéi luong ma tay 1a 1.763,833 gam loai
Methamphetamine. Do d6, Toa 4n cdp so tham két an bi cdo Lé Truong H vé toi
“Mua ban trai phép chat ma tay” 13 c6 cin ctr, ding t6i, dung phap luat.

[3] Vé diéu luat 4p dung va mic hinh phat:

Khéi luong ma tiy bi cdo Lé Trudng H mua ban trai phép 13 1.763,833 gam
loai Methamphetamine, nén pham vao diém b khoan 4 Diéu 251 cta B6 luat Hinh sy
nam 2015 (stra d6i, bo sung 2017). Hanh vi pham toi cua bi cao Lé Truong H 1a dic
biét nghiém trong, co tinh chat va muc do nguy hiém cho xa hoi dic bi¢t lon, da
xam pham den chinh sach doc quyén thong nhat quan 1y cia Nha nudc vé cic chat
ma ty, truc tiép 13 hoat dong mua ban chat ma tdy; xdm pham dén trat tu an toan xa
hoi, la nguyén nhan phat sinh cac loai t6i pham khac va lam anh huong rat nghiém
trong dén su phat trién ciia giong noi.

Khoan 4 Piéu 251 ctia Bo luat Hinh sy 2015 (stra doi, b6 sung 2017) quy dinh:
pham t01 thugc mot trong cac trudng hgp sau day, thi bi phat tu 20 nam, tu chung
than hodc tir hinh. a)... ; b) Heroine, C, M, A, MDMA hodc XLR-11 ¢6 khéi lwong
100 gam tro lén.

Bi cdo L& Truong H mua ban trai phép 1.763,833 gam ma tuy loai
Methamphetamine, dy 1a khdi luong ma tuy dic biét 16n, 1on gip nhiéu 1an muc
khoi diém duoc quy dinh tai diém b khoan 4 Piéu 251 ctua Bo luat Hinh sy 2015
(stra d6i, b6 sung 2017). Pong thoi, bi cdo Lé Truong H c6 nhan than rit xau, lan
pham t9i ndy ctia bi cdo thudc trudng hop tai pham nguy hiém quy dinh 1a tinh tiét
tang nang trach nhiém hinh su tai diém h khoan 1 Diéu 52 B6 luat Hinh syu. Toa an
cap so da 4p dung day du céc tinh tiét ting ning, giam nhe trach nhiém hinh sy va
xur phat bi cdo Lé Truong H tir hinh 1a ¢6 can ctr, dang phép luat.

[4] Tai phién toa xét xtr phiic thim hém nay, bi cdo Lé Truong H khéng c6
tinh tiét gidm nhe trach nhi¢m hinh sy maéi. Ho1 déng xét xur phuc tham khong chép
nhan khang cdo cta cac bi céo, gilf nguyén ban an so tham.

Cac quyét dinh khac cua ban 4n so tham khong c6 khang cdo, khang nghi co
hiéu luc phép luat ké tir ngay hét thoi han khang céo, khang nghi.

[5] An phi hinh su phuc tham: bi cdo Lé Truong H phai chiu theo quy dinh cua
phap luat.

Vi cac 1€ trén;

QUYET PINH:

1. Ap dung diém a khoan 1 DPiéu 355 va Diéu 356 cta B luat T6 tung hinh su.

Khéng chap nhan khang céo cta bi cio Lé Truong H, gilt nguyén ban an so tham.
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2. Tuyén bd: bi cdo Lé Truong H pham t6i “Mua ban trai phép chit ma tay”.

Ap dung diém b khoan 4 Diéu 251; diém h khoan 1 Diéu 52; Diéu 40 Bo luét
Hinh su. Xt phat: bi cdo Lé Truong H Ttr hinh.

Ap dung khoéan 4 Diéu 329 Bo luat TH tung hinh su: tuyén tiép tuc tam giam bi
cédo Lé Truong H dé dam bao viéc thi hanh an.

Trong thoi han 07 ngay ké tur ngay ban an c6 hi¢éu lyc phdp luat, bi cdo L&
Truong H ¢6 quyén lam don giri Cha tich nude xin 4n giam an tir hinh.

3. An phi hinh sy phtc thim:

Ap dung khoan 2 Piéu 136 ctia Bo luat TH tung hinh sy. Diém b khoan 2 Piéu
23 Nghi quyét s6 326/2016/NQ-UBTVQH14 ngay 30-12-2016 cua Uy ban Thuong
vu Qubc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan ly va sir dung an phi
va 1é phi Toa an: bi cdo Lé Truong H phai chiu 200.000 dong (hai trim ngan dong).

Cac quyét dinh khac ctia ban 4n so tham khong c6 khang cdo, khang nghi co
hiéu luc phép luat ké tir ngay hét thoi han khang céo, khang nghi.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- TANDTC-Vu I (kém h/so vu én); THAM PHAN - CHU TQA PHIEN TOA
- VKSND cép cao tai Pa Nang,
- TAND thanh phd Pa Ning; ~ 1
- VKSND thanh phé Pa Ning; (Pé k)
- Co quan CSDT-Cong an
thanh phd Da Ning;
- S& Tu phép thanh phd Pa Nang;
- Cuc THA dén sy thanh phb Da N?lng; Trin Qu("jc Cuong
- Trai tam giam Cong an thanh pho Da
Niéng (02 ban dé giao cho bi cdo 01 ban);
- Luu: Ho so vu 4n, Phong HCTP, LTHS.
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