TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Péc 1ap - Tw do - Hanh phiic

Ban an sb: 359/2019/LD-PT
Ngay: 25-4-2019
V/v Tranh chép vé tién luong.

, ‘ NHAN DANH )
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hji dong xét xir phiic thim gom cé:

Thdm phdan — Chii toa phién toa: Ba Bui Thi Kim Dung
Cdc Tham phan: Ong Nguyén Tién Diing
Ba V6 Thi Kim Thuong
- Thw ky phién toa: Ba Phan Tam Thao - Thu ky Toa 4n nhan dan Thanh
phd Hb Chi Minh.
- Pai dién Vién kiém sdt nhan dén Thanh phé Hé Chi Minh: Ong Toén
Manh Hung - Kiém sat vién tham gia phién toa.

Vao ngay 25/4/2019 tai phong xir 4n Toa 4n nhan dan Thanh phd HO Chi
Minh xet xtr phic thdm cong khai vu an thy 1y s6 02/2019/TLPT-LD ngay 02
thang 01 nam 2019 vé viéc “Tranh chap ve tién luong”.

Do ban 4n lao dong so tham s 52/2018/LD-ST ngay 22 thang 11 nim
2018 cua Toa an nhan dan Quan M bi khang céo.

Theo Quyét dinh dwa vu an ra xét xir phiic tham s6 1695/2019/QDPT-LD
ngay 16 thang 4 nam 2019 gifra cac duong su:

- Nguyén don: Ong Nguyén Vin T, sinh nam 1970; cu trd tai: xa R, huyén
S, tinh Bén Tre. Dia chi lién lac: Buong A, Phuong B, Quan C, Thanh pho H6
Chi Minh.

Ngueoi dai dién hop phdp cua nguyén don: Ong Tran Quang T1, sinh nim
1973; cu tru Fai: ‘Tha‘mh pho Ha Noi. D}a chi lién‘ lac: Puong D, Phuong E, Quan
G, Thanh phé H6 Chi Minh. (Theo Giay uy quyén ngay 12/9/2017).

- ‘B.i don: Cong ty TNHH P; Tru s&: Buong H, Phuong K, Quan M, Thanh
pho H6 Chi Minh.

Ngueoi dai dién theo phdp Iludt: Ba Hong Thi Minh N1 — Giam ddc.

Nguwoi dai dién hop phap cua bi don:

1/ Ba Nguyén Héng‘Thﬁo N, sinh nam 1977; cu trd tai: Buong L, Phuong
K, Quan M, Thanh ph6 H6 Chi Minh. (Theo Gidy uy quyén ngay 24/8/2017).



2/ Ong Nguyén Trung T2, sinh nam 1993; cu tra tai: Puong I, Phuong O,
quan Q, Thanh ph6 H6 Chi Minh. (Theo Gidy uy quyén ngay 03/01/2019).

- Nguoi khang cao: Cong ty TNHH P, 1a bi don.
NOI DUNG VU AN:

Theo don khoi kién ngay 02/3/2017 cua nguyén don ong Nguyén Van T va
cdc tai liéu, chung cir co trong ho so thi ngi dung vu an nhu sau:

Ngay 16/8/2016 6ng T vao lam bep cho Cong ty trach nhi¢ém hiru han P —
nha hang, khong ky hop dong lao dong bang van ban ma chi thoa thuén bang 10
no6i: 6ng T cung 12 ngudi khac 1am viéc cho nha hang, tién cong 1a 97.500.000
dong/thang, 6ng T dai dién lanh lwong va chia lai cho nhitng nguoi 1am cung.
Khi nhan viéc, 6ng T khong lam bién ban ban giao véi nhém bép trude vi duoc
nha hang kéu vao lam gip. Do nha hang dua ra hop dong lao dong khong bao
dam quyén loi, nén 6ng T khong ky va chua cung cap hd so 1y lich cua 12 nguoi
cung lam. Theo théa thudn, thoi gian thtr viée 1a 25 ngay, luong tra da. Nha
hang méi tra cho 6ng T 15 ngdy véi s tién 48.750.000 dong, con ng lai 6ng T
10 ngay véi sd tién 32.500.000 dong. Cong ty tra luong cho ong T dugc ba
thang 8,9,10/2016 véi sd tién 292.500.000 dong. Ké tir ngay 10/11/2016 thi Nha
hang khong tra lwvong. Su viéc kéo dai dén ngay 24/12/2016 thi ong va 12 nguoi
lam cung nghi viéc. Sang 25/12/2016 6ng T dén dé 1ay luong va ban giao bép
nhung van khong duoc tra lwvong ma con bi dudi ra ngoai nén khong ban giao
bép dugc. Nay ong T yéu cau Cong ty trach nhiém hiru han P phai tra 01 thang
23 ngdy luong va 10 ngay luong thur viéc con ng véi s tién 1a 172.250.000
dong.

Bi don Cong ty trach nhiém hitu han P — nha hang do ba Nguyén Hong
Thao N dai dién theo uy quyén trinh bay:

Ong T lam viéc tai nha hang khoang 2-2,5 thang. Ong T bao c6 13 ngudi
vao lam viéc cho nha hang nhung 6ng T khong thuc hién cung cap ho so 1y lich
du sd 13 ngudi cho cong ty va dua ra nhiéu 1y do dé thoai thac. Ong T noi nha
hang tra lwong mdi thang 97.500.000 dong 1a khéng dtng, do khéng du 13
ngudi lam, nén nha hang d3 yéu cau 6ng T bio ngay nghi viéc dé nha hang
tuyén nguoi khac, nhung 6ng T khong chic chin ngdy nao s& nghi. Khoang
thang 11/2016 6ng T bo viéc khong vao lam bép, dé nhirng ngudi con lai tu lam
va diéu d6 d3 anh hudng dén ngudn thu ctia nha hang do moén in khong 6n dinh.
Pau thang 12/2016 ca nhom khong vao 1am bép, khong ban giao lai tai san cho
nha hang, that thoat mot sO tai san, nguyen liéu hai san thi bo hong do khong
duoc bao quan tot (co bién ban ban giao tir nhom bép trudc voi ong T, nhung do
that lac nén khong cung cap dugc cho Toa an). Nha hang phai thué nguoi lam
ban thoi gian. Mot sb nguoi ciia 6ng T vao bép gay su voi nhitng ngudi méi
nham 1am cho ho bo di. Do ong T lam vi€c khong r6 rang vi ngay luc tra thang
lwvong dau tién nha hang dd nhic nhd nhitng gi dd cam két giira ong T va nha
hang nhung 6ng T khong c6 thai do dut khoat nén xay ra mau thuan. Nha hang
khong dong ¥ véi yéu cau khai kién cua ong T.



Tai phién toa so thAm ngudi dai dién theo uy quyen cua nguyén don la 6ng
Tran Quang T1 gilt nguyén yéu cau khdi kién, yéu cau bi don Cong ty trach
nhiém hiru han P tra cho o6ng T 53 ngay luong, gom 43 ngay n¢ luong, tir ngay
10/11/2016 dén ngay 24/12/2016 (43 ngay x 250.000 dong x 13 ngudi =
139.750.000 dong) va 10 ngay no luong thu viée (10 ngay x 250.000 dong x 13
nguoi = 32.500.000 ddng) téng so tién 1a 172.250.000 dong. Nay ong T yéu cau
bi don tra sb tién 171.250.000 déng. Do c6 mot ngay ong T va ba nguoi khac
nghi viéc di lam 9 nguoi, nén 6ng T s€ trir lai mot ngay luong cia bon nguoi
nghi viéc 1a 1.000.000 dong (4 nguoi x 250.000 dong = 1.000.000 dong), nhu
v@y luong cua 13 nguoi 1a 172.250.000 dong — 1.000.000 dong = 171.250.000
dong.

Bi don vang mit nén khong c6 y kién.

Tai ban 4n lao dong so tham s6 52/2018/LD-ST ngay 22 thang 11 nim
2018 cua Toa an nhan dan Quan M da quyét dinh:

_ Can cir diém b khoan 1 Diéu 32; diém a khodn 1 Dicu 35; diém a khoén 1
biéu }9; diém b khoan 2 Diéu 227; khoan 3 Diéu 228; khoan 1 Biéu 273 cua Bo
luat t6 tung dan sy nam 2015;

Can ctr cac Didu 7, 19, 25, 37 Bo luat lao dong;

Can cu Diéu 12, Piéu 26 Nghi quyét sb 326/2016/UBTVQHI14 ngay
30/12/2016 cua Uy ban thuong vu Quédc hodi quy dinh vé murc thu, mién, giam,
thu, ndp, quan ly va st dung &n phi va 1¢ phi Toa an.

Tuyén xu:

[1]. Chap nhan yéu cau khai kién ciia nguyén don 6ng Nguyén Vin T, budc
bi don Cong ty trach nhiém hiru han P phai c6 trach nhiém tra cho ong Nguyén
Vin T sd tién luong con ng 1a 171.250.000 (M6t trim bay muoi mdt triéu hai
trdm nim muoi nghin) dong, thuc hién ké tir ngay ban an c6 hiéu lyc phap luat.

Thi hanh tai Co quan Thi hanh 4n dan sy c6 thim quyén.

Ké tir ngdy nguyén don c6 don yéu cau thi hanh an, néu bén phai thi hanh
an (bi don) khong thi hanh cic khoan tién néi trén, thi hang thang phai chiu
thém tién 13i theo murc 14i suit co ban do Ngan hang Nha nudc quy dinh trén sb
tién chim tra twong tng vai thoi gian cham thi hanh an.

[2]. An phi dan su so tham vé lao dong 6 gia ngach la 5.137.500 (Nam
tri¢u mot tram ba muoi bady nghin ndm tram) dong, Cong ty trach nhiém hiru han
P phai chiu.

Ngoai ra, an so tham con tuyén vé€ quyén khang cao va quyén thi hanh an
cua cac duong su.

Ngay 20/12/2018 bi don c6 don khang céo toan bd ban an so tham.
Tai phién toa phiic thim:

Oi:lg Nguyén Trung T2 va ba Nguyén Hong Thdo N la nguwoi dai dién theo
uy quyén cua bi don Céong ty TNHH P trinh bay:



Hop dong gitra ong Nguyén Van T va Cong ty TNHH P 1a hop dong khoan
viéc chiu su diéu chinh cua B0 luat Dan sy, theo d6 6ng T nhan nhiém vu bep
chinh va chiu trach nhiém s6 nguoi lam bép du 13 ngudi, Cong ty sé& tra sb tién
cho 13 ngudi 1a 97.500.000 dong. Ong T va Cong ty khong phat sinh quan hé
lao dong nén ong T khong c6 quyén yéu cau thanh toan luong thur viéc va céac
quyén loi khac cia nguoi lao dong. Toa an so thdm xac dinh vu viéc 1a tranh
chép tién luong va ap dung Bo luat Lao dong dé giai quyét 1a khong chinh xéc.

Nhém 6ng T vao 1am viéc tai Cong ty tir cudi thang 10/2016, ban dau da 13
nguoi nhung chi duge 05 ngay thi chi con 09 nguoi. Ong T di vi pham thoa
thuan voi Cong ty nhu khong dam bao du sd luong ngu’m 09 ngudi nay ciing
thay d6i lién tuc ma khong c6 dinh, 6ng T tu y nghi viéc khong bao trudce khién
Cong ty chiu thiét hai rat 1én. Cong ty chi con thiéu 23 ngay luong cua 09 nguoi
lam viéc. Ong T da khong dam bao du sO luong 13 nguoi lam bep nén gitta 6ng
T va Cong ty khong thé ky két hop dong, tir d6 Cong ty tir chdi khong tra ding
s6 tién 97.500.000 dong. Ong T khoi kién yéu cau Cong ty phai tra s tién cho
13 nguoi nhung Toa an cp so thdm khong triéu tip nhirg ngudi 1am viée trong
nhom ctia 6ng T dé 1am rd cac van dé nhu co du sé luong lao dong 13 ngudi lam
viéc hay khong, thoi gian 1am viéc, tién luong... 13 bo sot nhitng nguoi tham gia
t6 tung dan dén khong danh gia dy du, toan ven ndi dung vu an.

Cong ty yéu cau ong T phai boi hoan lai cac khoan tién gy thiét hai do da bo
viéc ngang, cu thé: mot may xay sinh t6 bi hu tri gia 1.700.000 dong, dén bu 20%
tién lwong thué bép ngoai vi 6ng T bo viée (22.000.000 dong/ngdy), mdt sé hang
thyc pham bi hu tri gia 1.892.000 dong. Tong cong 1a 50.000.000 dong.

Cong ty khong thira nhan Phiéu chi luong nhan vién ma ong T ndp cho
Phong Lao dong Thuong binh va Xa hoi Quan M la cua Cong ty vi to gidy nay
khong c6 dau mde hay chit ky cua cac bén.

Dé nghi cip phiic thim hiy toan bd ban an so thAm do Toa an nhan dan
Quéan M da xac dinh sai quan hé tranh chap va dua thi€u nguoi tham gia t6 tung.

Qng Tran Quang T1 la nguwoi dai dién theo ity quyén ciia nguyén don ong
Nguyén Van T trinh bay:

Khoéng ddng v v6i khang céo cua phia bi don, dé nghi giit nguyén ban an
so tham.

Ong T dai dién cho 12 ngudi khac di cing Cong ty thoa thuan vé hop dong
lao dong, theo d6 ong T cung 12 ngudi nay s& lam viée bép, Cong ty tra luong
cho 13 nguoi 12 97.500.000 dong/thang, moét nguoi la 7.500.000 ddng/thang, ong
T s€ dai dién lanh luong tir Cong ty va vé phat lai cho 12 ngudi kia. Trong thoi
gian 1am viéc, néu cd ngudi ving ngdy nao thi 6ng T s€ bao lai Cong ty. Ong T
da thuc hién dang theo thoa thuan 1a cung cp du ho tén ctia 12 ngudi lao dong.
Cong ty c6 dua cho 6ng T mot ban thao Hop dong lao dong nhung do ¢ nhiing
diéu khoan khong hop 1y nén 6ng T chua dong ¥ ky. Ong T khéng biét ban Hop
ddng khoan bép ma phia Cong ty ndp cho Toda an, hop ddng nay ciing khong cé
chir ky ctia 6ng T nén khong c6 gia tri. Do Cong ty khong trd lwvong nén nhom
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ong T phai nghi viéc. Hién nay 6ng T da tu ing trudc tién cta minh dé tra cho
12 nguoi con lai, do dé 12 nguoi nay khong con lién quan dén vu an.

Dai dién Vién klem sdt nhdn dan Thanh Phé Ho Chi Minh phat bzeu ¥ kién
ciia Vién kiém sdt vé viéc tudn thii phdp ludt trong qud trinh gidi quyét vu dn ¢
giai doan phiic tham:

- Vé t6 tung: Tham phan, Hoi dong xét xir thuc hién dung quy dinh cua Bo
luat TS tung Dan sy, dam bao cho cac duong su c6 cac quyén va nghia vy theo
quy dinh; gui cac Quyét dinh, Thong bao cho Vién kiém sat cung cép, duong su
day du, dang thoi han. Hoi dong xét xir dung thanh phéan, phién toa dién ra theo
dang trinh ty va quy dinh cta phap luat.

- V& noi dung Phia Cong ty dé thura nhan c6 sy viéc 6ng T cung mot sO
nguoi da lam viéc tai Cong ty, gitra hai bén khong ky hop dong lao dong nhung
da c6 giao két bang 101 n6i theo diing quy dinh tai khoan 2 Piéu 16 cua B luat
Lao dong. Tai Phiéu chi lwong nhan vién thé hién Cong ty tra cho 6ng T tong
lwong 14 97.500.000 ddng. Tai bién ban hoa giai tai Phong Lao dong thuong
binh va x3 hoi Quan M, dai dién Cong ty ciing di dong ¥ tra 1 thang 23 ngay
lvong cho 09 nguoi. Cong ty khong chimg minh dugc chi c6 09 nguoi lam viéc.
Do d6 can budc Cong ty phai thanh toan sd tién lwong con thiéu cho ong T. D&
nghi y 4n so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién cuu cdc tai liéu co trong ho so vu an dwoc tham tra tai phién
Toa va can cu vao ket qua tranh ludn tai phién toa, Hoi dong xét xur nhdn dinh:

[1] Tai phién toa phuc tham, phia nguyén don va bi don déu xac dinh hai
bén di thoa thuan: nhém cia 6ng Nguyén Vin T bao gom 13 nguoi s€ vao lam
viée tai bép cua Cong ty TNHH P (sau day goi tat 1a Cong ty), tién cong cho mdi
nguoi 1a 7.500.000 dong/thang, ong T s& dai dién nhan tién luong tir Cong ty va
chia cho 12 nguo1 con lai. Nhu vay, can cu theo quy dinh tai khoan 2 Piéu 18
cua B0 luat Lao dong thi day thudc truong hop “Poi v6i cong vi¢c theo mua vu,
cong vige nhat dinh c6 thoi han dudi 12 thang thi nhém nguoi lao dong co thé
uy quyén cho mot nguoi lao dong trong nhom dé giao két hop dong lao dong
bang vin ban truong hop nay hop dong lao dong c6 hiéu luc nhu giao két véi
tirng nguoi”. Day khong phai 1a truong hop cc bén c6 thé giao két hop dong lao
dong bdng 161 n61 dugc quy dinh tai khoan 2 Piéu 16 cta Bo luat Lao dong vi
day khong phai la cong viéc tam thoi c¢6 thoi han dudi 03 thang.

Tuy nhién gitta hai bén da khong ky két hop dong lao dong theo quy dinh.
Phia 6ng T cho rang do Cong ty dua ra ban hop dong lao dong co nhirmg diéu
khoan chua hop 1y con phia Cong ty cho riang do phia 6 ong T khong cung cap du
ho tén cua 13 nguoi dé ghi vao hop dong va trén thuc té nhom o6ng T lam viéc
tai Cong ty cting khong du 13 nguoi nhu thoa thuan. Hién nay hai bén khong
théng nhét véi nhau vé sd luong nguoi lam viée tai Cong ty, vé sd tién luong
phai tra ciing nhu thoi gian thuc t& d3 lam viéc. Ban than 6ng T c6 nhimg 101
trinh bay khong théng nhat vé thdi gian bat dau 1am viée, cu thé: tai Phong Lao
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dong thuong binh va xa hdi Quan M, o6ng T trinh bay ngay vao lam viéc la
12/8/2016, don khot kién 6ng T néu ngay lam viéc 1a 16/8/2016, bién ban hoa
giai tai cAp so thidm néu ngady 16/7/2016, tai phién toa so tham 6ng T xé4c dinh
ngay bat dau lam viéc 1a 16/8/2016. Tai phién toa phic tham, dai dién theo ty
quyén cua 6ng T xac dinh ngay bat dau lam viéc 1a 16/7/2016.

Tai cap so tham, 6ng T trinh bay khong cung cap 1y lich ctia 13 nguoi l[am
viéc cho Cong ty 1a do hop dong khong dam bao quyen lgi, nhung tai phién toa
phuc tham, dai dién theo Gy quyén cua 6ng T lai x4c dinh c¢6 cung cép du ho tén
cua 13 nguoi lam viéc cho Cong ty. Trong don khoi kién, bién ban hoa giai tai
cap so tham, ong T ludn xéac dinh c6 du 13 ngudi lam viée, nhung tai phién toa
so tham, 6ng T lai thira nhan c6 mot ngdy ong va ba nguoi khac nghi viée, chi
c6 09 nguoi lam viée nén dong ¥ trir lai mot ngay luong cta bon nguoi nghi viée
nay. Phia Cong ty ludn xac dinh nhom 6ng T chi c6 09 nguoi [am vi¢e va ngay
bét ddu vao 1am viéc tai Cong ty 1a thang 10/2016. Giita cac bén khong c6 bét cir
gidy t0, tai liéu gi chimg minh cho 16i trinh bay cia minh. Nhitng tai liéu nhu
Phiéu chi lwong, Hop ddng khoan bép do cic bén cung cap déu 1a ban
photocopy, khong co chit ky cua hai bén va déu khong duoc phia bén kia thira
nhan nén khong dugc xem la chig cur.

Hoi ddng xét xtr xét thay can thiét phai dua 12 ngudi lao dong da uy quyen
cho 6ng T tham gia giao ket hop ddng véi Cong ty vao tham gia t6 tung dé lay
101 khai, ddi chat 1am ro vé thoi gian 1am viéc, hinh thic tra lvong, nhitng nguoi
nay co uy quyen cho 6ng T dai dién cho ho doi ng luong tur Cong ty hay khong?
Tai cap phuc tham, dai dién theo 0y quyén ctia 6ng T con trinh bay ong T da tu
mg tién ca nhan dé chi tra cho 12 nguoi lao dong nhung khong ndp dugc tai
liéu gi chung minh cho sy viéc nay. Cép phuc tham khong thé thuc hién viéc thu
thap bd sung cac ching ctr nay dugc nén can phai huy ban an so tham, chuyen
hd so vu 4n cho Tda an cip so tham giai quyét lai vu an theo thu tuc so tham.

Bi don khong phai chiu 4n phi dan sy phuc tham.
Vi cac 1€ trén,
Cian ¢t khoan 3 Piéu 308, Diéu 310 cta B luat TH tung Dan su;
QUYET PINH:
Huy ban an so tham sb 52/2018/LD-ST ngay 22 thang 11 nim 2018 cia
Toa an nhan dan Quan M gifra:
- Nguyén don: Ong Nguyén Vin T, sinh nam 1970; cu tr( tai: xa R, huyén

S, tinh Bén Tre. Dia chi lién lac: Puong A, Phuong B, Quéan C, Thanh phd Ho
Chi Minh.

Nguoi dai dién hop phap cua nguyén don: Ong Tran Quang T1, sinh nim
1973; cu tru ‘gai: ‘Tha‘mh pho Ha Nai. Dja chi liéq lac: Buong D, Phuong E, Quan
G, Thanh pho H6 Chi Minh. (Theo Giay uy quyén ngay 12/9/2017).



- Bi don: Cong ty TNHH P; Tru s6: Buong H, Phuong K, Quén M, Thanh
pho H6 Chi Minh.
Ngueoi dai dién theo phdp ludt: Ba Hong Thi Minh N1 — Giam ddc.
Nguwoi dai dién hop phap cua bi don:

1/ Ba Nguyén H(‘}ng‘Thz’w N, sinh nam 1977; cu trt tai: Puong L, Phuong
K, Quan M, Thanh pho H6 Chi Minh. (Theo Giay uy quyén ngay 24/8/2017).

2/ Ong Nguyén Trung T2, sinh nam 1993; cu tra tai: Buong I, Phuong O,
quan Q, Thanh phé H6 Chi Minh. (Theo Giay uy quyén ngay 03/01/2019).

Chuyén ho so vy 4n vé cho Toa 4n nhan dan Quan M, Thanh phd Ho Chi
Minh giai quyét lai theo quy dinh phép luat.

2. An phi dan su phiic tham: Cong ty TNHH P khong phai chiu. Hoan tra lai
cho Cong ty 300.000 (Ba tram nghin) dong tién tam ng an phi phuc tham theo
bién lai thu 50 0016790 ngay 21/12/2018 cua Chi cuc Thi hanh an dan sy Quan
M, Thanh ph6 H6 Chi Minh.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- Tda 4n nhan dan Téi cao; THAM PHAN - CHU TQA PHIEN TOA
- Toa an nhan dan cép cao tai TP.HCM;

- VKSND cép cao tai TP.HCM;

- Vién kiém sat nhan dan TP.HCM;

- Toa an nhan dan Quan M;

- Cuc Thi hanh dan sy Thanh ph H6 Chi Minh;
- Chi cuc Thi hanh an dan sy Quan M;

- Cac duong sy (dé thi hanh);

- Luu. Bui Thi Kim Dung



