TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Péoc 1ap - Tu do - Hanh phiic

Ban an sb: 282/2020/KDTM-PT
Ngay: 11/5/2020
V/v: Tranh chap hop dong thi cong.

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHIi MINH
- Thanh phdn Héi dong xét xi phiic tham gém co:
Tham phén - Ch toa phién tda: Ba Nguyén Thi Phong

Cac Tham phan:
Ong Lé Cong Toai
Ong Lé Tho Vién
- Thw ky phién toa: Ba L€ Thi Ngoc Yén - Thu ky Toa 4n nhan dan Thanh
pho H6 Chi Minh,

- Dgi dign Vign kiém sat nhan dan Thanh Phé Hé Chi Minh tham gia phién
toa: Ong Tran Anh Tuan — Kiém sét vién.

Ngay 11 thdng 5 ndm 2020 tai tru so Toa &n nhan dan Thanh pho HO Chi
Minh xét xtr phuc tham cdng khai vu an thy ly s6 158/2019/TLPT- KDTM ngay 24
thang 12 nam 2019, vé viéc “Tranh chap hop dong thi cong”.

Do Ban an dan sy so tham sé 25/2019/KDTM - ST ngay 13 thang 11 nam
2019 va Quyét dinh stra chira, bo sung ban an so tham sé 52/2019/QP — SCBSBA
ngay 27 thang 11 nam 2019 caa Tda an nhan dan Quan 6, Thanh phé H6 Chi Minh
bi khang céo.

Theo Quyét dinh dua vu an ra xét xir phic tham sé 1629/2020/QDP-PT ngay
16 thang 4 nam 2020, gitra cac duong sy:

Nguyén don: Cong ty TNHH K

Dia chi: 138B duong G, phu:(‘)rng K, quan B, Thanh ph Ha Noi.

Nguroi dai dien hop phap cua nguyén don: Cong ty Luat TNHH Mot thanh
vién V, ¢6 6ng Tong Tran N, sinh nim 1995 (c6 mat), dia chi: 02 Puong sd 17,
Khu phd 6, phuong H, quan T, Thanh phd HO Chi Minh, 1a dai dién theo iy quyén
theo van ban uy quyén ngay 03/12/2019 va ngay 17/02/2020.

Bi don: Cong ty TNHH Quang Cao D.

Pia chi: 1083 duong H, Phuong 11, Quan 6, Thanh phé H6 Chi Minh.

Nguoi dai dién hop phdp cua bi don: Ong Thach Huynh N1, sinh nim 1992
(c6 mat), dia chi: B, Luong H, huyén C, tinh Tra Vinh, dia chi lién lac: 107 dudong
N, Phuong 11, Quén 5, Thanh phé H6 Chi Minh, 1a dai dién theo uy quyén theo
van ban ay quyén ngay 21/8/2019.



~ Nguoi co quyén loi, nghia vu lién quan: Ong Tran Anh Q, sinh nim 1978
(vang mat) o
Dia chi: 1083 duong H, Phuong 11, Quén 6, Thanh phdé H6 Chi Minh.

Ngwoi khang cdo: Cong ty TNHH Quang Cao D.
NOQI DUNG VU AN:

T6m tdt ngi dung ve an va quyét dinh ciia Bdn dn so thdm nhuw sau:

Tai don khéi kién dé ngay 2 7/6/2018, loi trinh bay cua dai dién hop phdp cua
nguyén don trong qud trinh gidi quyét vu dn va tai phién toa so tham nhir sau:

Cong ty TNHH K (sau day viét tat 1a Cong ty K) va Cong ty TNHH Quang
Céo D (sau day viét tit 1a Cong ty D) 1a d6i tac da lau nén hai bén rat tin tuong
nhau.

Ngay 05/12/2016, hai bén ky két hop dong kinh té vé viéc thi cong lap dat
bang hiéu ndi that voi thoi han thi cong 1a tir ngay ky hop dong dén ngay hoan
thién 13 20 ngady, gia tri hop dong 1a 352.525.800d6ng (43 bao gdm thué VAT).
Theo d6, Cong ty D ¢6 trach nhiém cung cap va lap dit bang hiéu Alu, chit ndi, dén
led 4m, noi thét tai dia chi 245 duong B, Phuong 6, Quan 3, Thanh phé H6 Chi
Minh cho Céng ty K vai thoi han bao hanh 1a 18 thang tinh tir ngay nghiém thu
cong trinh.

Pén ngay 29/12/2016, hai bén ky két tiép Phu luc hop ddng sb 01 dé diéu
chinh thém khéi luong cong viéc. Theo Phy luc hop dong sé 01, Cong ty D thi
cong thém cho Cong ty K mot sé cong viée, trong d6 c6 thi cong man hinh led P6
ngoadi troi va bang quang bio 3 mau P.10, gia tri Phu luc hop dong sé 01 la
366.636.380d0ng (da bao gdbm 10% VAT).

Trong Phu luc hop dong s6 01 c6 quy dinh “Tét cd cdc diéu khodn khdc
khéng thay doi theo hop dong chinh,...” , vi vay thoi han thi céng cta Phu lyc hop
d6ng s6 01 ciing duoc tinh tir ngay ky phu luc hgp déng dén ngay hoan thién 1a 20
ngay, thoi han bao hanh 1a 18 thang tinh tir ngay nghiém thu cong trinh.

Cung ngay 29/12/2016, hai bén tiép tuc lap thém phy luc hop dong s6 02 dé
bd sung thém mot sd cong viéc, cac bén ddng ¥ voi tat ca cac didu khoan trong phu
luc hop dong s6 02 va cling nhau tién hanh thi cong. Gia tri phu luc hop dong s6 02
14 201.564.000d6ng (da bao gom 10% VAT). Do tin tudng nhau nén du tinh 13 sau
khi hoan thanh cac hang muyc thi cong thi hai bén s& bd sung chit ky va dong dau
trong phu luc hop dong s6 02. Tuy nhién, sau khi Cong ty D thi cong xong thi xay
ra sy ¢0 nén cac bén khong bd sung dugc chit ky va dong du trong phu luc hop
dong s6 02 nhu dy tinh lic dau.

Téng cong chi phi thi cong va lap dit bang hiéu ndi that theo Hop dong kinh
té ngay 05/12/2016, Phu luc hop dong s6 01 va Phu luc hop dong s6 02 ngay
29/12/2016 13 920.726.180d0ng (da bao gom thué VAT). Cong ty P c6 trach nhiém
thi cong diing mau va chét luong cong trinh nhu hai bén da duyét va chiu hoan toan
rui ro trong qua trinh thi cong.



Thuc té, Cong ty P da thi cong xong cac hang muc tai Hop dong kinh té ngay
05/12/2016 va hai phu luc hop dong néu trén.

Cong ty D tién hanh lap dat man hinh led P6 ngoai trdi va bang quang bdo 3
mau P.10 tir gitra thang 01 nam 2017. Lic nay hai bén khong 1ap bién ban nghiém
thu cong trinh vi hai bén thoa thuan cho nhau thoi gian ding thir san pham, néu san
pham sir dung t6t thi s& tién hanh nghiém thu. Tuy nhién, sau khi str dung duoc hon
01 (mot) thémg, dén thang 3 nam 2017 thi man hinh led P6 ngoai troi va bang
quang bao 3 mau P.10 lién tuc xdy ra hién tugng hu héng, chit trén man hinh khong
hién thi day du, thuong xuyén xuat hién cac vét ran, timg mang module khong con
sang duoc, chir chay theo 1ap trinh hay bi 16i. Khi troi mua, bang hiéu hoan toan
khong hién thi thong tin, tirng module trén bang hiéu bi chét, khong sang, hé théng
den led cling khong hoat dong.

Tinh tir thoi diém Cong ty P 1ap dit man hinh led P6 ngoai trdi va bang quang
bao 3 mau P.10 cho dén thang 10 nam 2017 thi Cong ty K da thong bao cho Cong
ty D vé hai san pham trén bi hu hong 1a 07 (bay) lan. Cong ty D c6 cho ngudi dén
sira chita nhung tinh trang van khong cai thién, anh huéng nghiém trong dén viéc
quang cao ctiia Cong ty K. Vi tin twdng nhau nén mdi lan théng bao man hinh led va
bang quang bao bi hu hong, Cong ty K khong c6 1ap bién ban ghi nhan su viéc.
Pén thang 11 nam 2017, do tinh trang hu hong ning khong thé khac phuc duge tai
chd nén Cong ty D di dén thao man hinh led va bang quang bao vé stra chita. Hién
man hinh led va bang quang bao van con & chd Cong ty D.

Tai bién ban hop thi cong hang myc cong trinh khong dé ngay thang niam,
Cong ty K dé nghi Cong ty D phai thay man hinh mé1, khong dong y sta chira lai
tir man hinh cii. Ong Tran Anh Q dai dién cho Cong ty B (6ng Q 1a Pho giam ddc)
cling xac nhan 1a man hinh led trén bién hiéu phia truéc dudong Pién Bién Phu
khong dam bao chit lugng, 6ng Q s& vé trao doi lai v6i cong ty va cho cau tra 10i.
Nhu vay, chat luong bién hiéu quang cdo ctia Cong ty B khong d¢am bao, hu hong
nhiéu 1an va Cong ty K ciing da tao diéu kién cho Cong ty P stra chita nhiéu lan
nhung van khong cai thién dugc. Sau d6, Cong ty K c6 nhan dugc thong bao cua
Cong ty D 1a da stra chita xong bang hi¢u nhung trudc d6 bang hi€u nay bi hu héng
nhiéu 14n nén Cong ty K khong dong ¥ cho lap dit lai man hinh led va bang quang
bao, ciing khong dén nghiém thu lai man hinh led va bang quang béo. Trong
khoang thoi gian tir gitra thang 01 ndm 2017 dén thang 3 ndm 2017 1a khoang thoi
gian Cong ty K dung thir man hinh led P6 ngoai troi va bang quang bao 3 mau P.10
ma chua phat sinh thoi gian bao hanh vi hai bén chua ky bién ban nghiém thu.

Tinh dén ngay 26/01/2018, Cong ty K da thanh toan cho Cong ty b tong so
tién 14 766.262.900d0ng va con no lai s6 tién 1a 154.463.280dong. Trong 80 tlen
766.262.900d6ng ma Cong ty K di thanh toan cho Coéng ty B co sb tién
90.000.000d0ng do Cong ty K chuyén cho éng Tran Anh Q theo cac Bién nhan sd
TC9110 ngay 19/9/2017 v6i noi dung: “Chuyén tién vé tong (tam tng A Quynh thi
cong sép Toan bao)” sd tién 40.000. OOOdong va Bién nhan so FC1129 _ngay
24/01/2017 véi noi dung “Chuyen tién vé tong cho anh Quynh vay” sb tién
50.000.000d0ng, kém theo gidy dam bao dng Q hira s& hoan tra lai cho céng ty khi
hoan thanh cong trinh. Mic du trén bién nhan vay thé hién ca nhan 6ng Q vay
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nhung 6ng Q 1a thanh vién gép vén trong Cong ty P, so tién trén vay dé Cong ty
thuc hién thi cong. Hon nira, trong qua trinh lam vi¢c qua di¢n thoai gitra hai bén
thi Cong ty P dong ¥ dua s tién 90.000.000dong ma 6ng Q d nhan vao sb tién ma
Cong ty K da thanh toan cho Cong ty D.

Do man hinh led ngoai tro1 (myc 2 Phu luc hop ddng s6 01), bang quang_ cao 3
mau P.10 (myc 3 Phy lyc hop dong s6 01) ma Cong ty D dé sua chira nhiéu 1an
nhung van hu hong. Vi vay, Cong ty K khong dong y nhan lai man hinh led P.6
ngoai troi va bang quang bao 3 mau P.10 ma yéu cau Cong ty D hoan tra lai cho
Cong ty K tong sd tién 1a 282.978. 300dong bao gdm s tién thi cong man hinh led
ngoai troi (muc 2 Phu luc hop dong sé 01) 1a 214.245.000d6ng va sd tién thi cong
bang quang cdo 3 mau P.10 (muc 3 Phu luc hop dong s6 01) 13 43.008.000d6ng va
10% thué VAT cho ca hai khoan thi cong trén.

Nhu vay, sau khi can trir s6 tién ma Cong ty K chua thanh toan cho Cong ty b
la 154.463.280d0ng thi Cong ty D phai hoan tra lai cho Cong ty K so tién la
128.515.020d0ng.

Coéng ty K da thanh toan cho Cong ty D sb tién 766.262.900ddng. Tuy nhién,
Cong ty K yéu cau Cong ty D hoan tra lai cho Cong ty K sd tién 128.515.020d0ng
(do hu hong man hinh led P6 ngoai trdi va bang quang cao 3 mau P.10) nén Cong
ty K chi yéu ciu Cong ty D phéat hanh hoa don d6i véi khoan tién ma Cong ty K da
thanh toan cho Cong ty D tong cong 13 637.747.880d0ng. Dbi v6i cac hang muc thi
cong trong hop ddng kinh té ngay 05/12/2016, cac hang muc khac trong Phuy luc
hop ddng s6 01 va Phu lyc hgp dong s6 02 thi hién nay hai bén khong co tranh chéap
gi va Cong ty K ciing di thanh toan tién cho Cong ty D.

Nay Cong ty K khoi kién yéu cau nhu sau:

- Cong ty D phdi nhén lai man hinh led P6 ngoai troi va bang quang cao 3
mau P.10 va tra lai so tién la 128.515.020 dong va xuat hoa don gia tri gia tang
ngay sau khi ban 4n c6 hi€u luc phép luat.

- Cong ty K yéu cau Cong ty B c6 nghia vu phat hanh héa don gia tri gia tang
d6i v6i khoan tién ma Cong ty K di thanh toan cho Céng ty P tong cong la
637.747.880dong.

péi véi s6 tién ma C@wng ty K da tam ung cho Vi‘éC xem xét thAim d‘inh tai chd
va thdm dinh gia tai san tong cong 1a 12.000.000 dong, Cong ty K d€ nghi Hoi
dong xét xur gidi quyét theo quy dinh cua phép luat.

Bidon 1a Cong ty D ¢6 ba Lé Truong Thi Hoang O la nguoi dai dién theo iy
quyén trinh bay tai cac ban tw khai, bién ban hoa giai:

~ Trong nam 2016, ’Céng ty B ¢6 nhan thi cong va lép dat bang hi¢u Alu, chit

n6i’, dér} led am, noi that tai dia chi 245 DPién Bién th}, Phub’ng‘6, Quan 3,’Thénh
pho Ho Chi Minh cho Cong ty K. Hai bén ky két Hop dong kinh t€ ngay
05/12/2016 va hai Phu luc hop dong ngay 29/12/2016, thoi han bao la 18 thang tinh
tir ngay nghiém thu cong trinh nhu phia nguyén don trinh bay.

Cong ty D xac nhan da nhan dugc ’sé :cién ma Cong ty K dé thanh toan la
766.262.900d0ng, trong d6 bao gom ca so tien 90.000.000dong ma Coéng ty K da
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chuyén cho 6ng Tran Anh Q theo bién nhan s6 TC9110 ngay 19/9/2017 va bién
nhén s6 FC1129 ngay 24/01/2017. Ong Tran Anh Q nhén s6 tién 90.000.000d6ng
tur Cong ty K 1a nhan cho Cong ty B dé thuc hién thi cong hang muc cong trinh.

Thang 3 nam 2017, Cong ty K c6 théng béo cho Cong ty P biét 1a man hinh
led P6 ngoai troi va bang quang bao 3 mau P.10 xay ra hién twong hu hong nén
Cong ty D cho ngudi dén sira chita va da hoat dong lai binh thuong. Khoang mot,
hai thang sau thi Cong ty K lai tiép tuc bdo man hinh led P6 ngoai troi va bang
quang béo bi hu hong. Cong ty P da ctr nhan vién dén stra chita nhung mdi lan dén
troi déu mua nén khong sira chita duoc. Sau do, vao khoang thang 12 nim 2017,
Cong ty D dé nghi duoc thao man hinh led va man hinh quang bao dem vé dé kiém
tra va stra chita toan bd va Cong ty K ciing di dong y cho Coéng ty P thao d& dem
vé dé stra chira. Hai ngay sau khi stra chita xong, Cong ty B dem man hinh led va
man hinh quang bao dén Cong ty K dé lap dat lai nhung bao vé ciia Cong ty K
khéng cho gan man hinh 1én. Cong ty D ciing ¢ trao ddi véi Cong ty K nhung Ban
giam ddc ciia Cong ty K khong dong ¥ nhan lai man hinh led P6 ngoai troi va man
hinh quang béo. Hop dong ky két thé hién trong qua trinh sir dung, néu c6 hu hong
thi Cong ty D chiu trach nhi€ém bao hanh va stra chita. Cong ty D da thuc hién dung
diéu kién bao hanh nhung Cong ty K lai gay kho khan. Sau khi stra chita, khic phuc
18i thi man hinh led va bang quang bio da hoat dong lai rat t6t nhung Cong ty K
khong ddng ¥ cho lap dit lai. Do d6, Cong ty D dd ban bang quang bao cho khach
hang khac str dung, con man hinh led thi hién nay van con dé tai Cong ty .

Di kém véi man hinh led 13 mot dau phat hi¢u LGV 1000U va mot bd may vi
tinh hiéu Samsung va ca gian khung dé ldp dit man hinh led va bang quang bao
Cong ty D van con dé lai Cong ty K. Dé man hinh led hoat dong duoc thi phai co
dau phat va mot bd mdy vi tinh tuy nhién trong hop dong thi khong thé hién c6 dau
phat va mot b may vi tinh di kém man hinh led.

Nay Cong ty b d6ng ¥ nhan lai toan bd man hinh led va man hinh quang béo.
Cong ty D ciing d& nghi Cong ty K tra lai cho Cong ty b dau phat hi¢éu LGV 1000U
va mot bd mdy vi tinh hi¢u Samsung va gian khung bang inox dé gin man hinh led
va quang bao. Pong thoi, Cong ty B dé nghi can trir s6 tién 30.000.000d0ng ma
Cong ty K da str dung man hinh led, man hinh quang bao trong thoi gian tur thang
01 nam 2017 dén thang 3 nim 2017.

Tai phién toa so thim, ngudi dai dién theo Gy quyén ctia Cong ty P 1a éng
Thach Huynh N1 trinh bay:

Trong qua trinh giai quyét vy an, ba Lé Truong Thi Hoang O la nguoi dai dién
theo uy quyén cua Cong ty D da trinh bay y kién cua Cong ty P d6i vé6i viée giai
quyét vu an. Tuy nhién, tai phién toa so tham, ong dai dién cho Cong ty D xac dinh
lai y kién nhu sau: Ong thira nhan Cong ty K va Cong ty B ¢6 ky két Hop dong
kinh t& ngay 05/12/2016, Phu luc hop dong s6 01 ngay 29/12/2016 va Phy luc Hop
dong sd 02 ngay 29/12/2016. Mic du Phu luc hop dong sé 02 ngay 29/12/2016
chua dugc ky tén va dong dau cua ca hai cong ty nhung Cong ty K va Cong ty b
déu thira nhan Phu luc hop dong s6 02 va da thuc hién tat ca cac diéu khoan trong
Phu Iyc hop dong sb 02. Tong gia tri cia Hop dong kinh té ngay 05/12/2016 va Phy



luc hop dong s6 01, Phu luc hop dong s6 02 la 920.726.180dong. Cong ty K da
thanh toan cho Cong ty P so tién la 766.262.900d0ng.

Trong qua trinh thyuc hién hop dong, Cong ty D da thi cong qu du cac hang
muc theo Hop dong kinh té ngay 05/12/2016 va hai Phu luc hop dong s6 01 va 02
cung ngay 29/12/2016.

DPdi voi hang muc man hinh led ngoai trdi (muc 2 Phu luc hop déng ) 01),
bang quang cdo 3 mau P.10 (muc 3 Phu lyc hop ddng s6 01) thi Cong ty K da dua
vao st dung khoang gitra thang 01 nam 2017. Lac nay hai bén khong ky bién ban
nghiém thu cong trinh va thoa thuan 1a thoi han bao hanh tinh tir ngay dua vao su
dung. Ong thira nhan trong qua trinh Cong ty K sir dung man hinh Led va bang
quang béo thi c6 xay ra viéc hu hong nhiéu 1an nhu phia nguyén don trinh bay
nhung khi nhan duoc sy ¢d hu hong thi Cong ty B ¢6 cho nhan vién dén sira chira.
Tuy nhién, do Cong ty D c6 nhiéu cong trinh nén dbi khi viéc cho nhan vién dén
sira chita c6 cham tré. Pén thang 12 nam 2017, Cong ty P d¢a dem man hinh Led P6
ngoai troi va bang quang bao 3 mau P.10 vé dé kiém tra va sta chita lai nhung
trong thoi gian khoang 01 (m6t) thang thi Cong ty D da stra chita xong. Tuy nhién,
Cong ty K khong ddng y nhén lai hai san pham trén mic du hai san pham trén da
hoat dong rat tt. Viéc Cong ty K khéng dong ¥ nhan lai man hinh Led P6 ngoai
troi va bang quang bao 3 mau P.10 14 khong thuc hién ding thoa thudn trong hop
ddng vé thdi han bao hanh.

Do Coéng ty K khong dong ¥ nhan lai man hinh Led P6 ngoai trdi va bang
quang bao 3 mau P.10 nén Cong ty D da sir dung man hinh Led P6 ngoai troi treo
phia trudec Cong ty D cho viée quang céo ciia Cong ty B (néu khong st dung thi
man hinh s€ bi hong). Dbi véi bang quang bao 3 mau P.10 thi ba O (Ia dai dién theo
iy quyén trude ddy ctua Cong ty P) trinh bay la da ban cho khach hang khac de su
dung 1a khong dung, that ra bang quang bao van con & Cong ty b, chi c6 mot sO vi
mach trong bang quang bao dugc thao dé ban va lip sang mot s6 san pham khac.
Tai budi thim dinh gia, Cong ty b da khic phuc lai toan by man hinh quang bao va
hién nay man hinh quang bao van sir dung tot.

Vi con trong thoi gian bdo hanh nén man hinh Led P6 ngoai tro1 va bang
quang bao 3 mau P.10 bi hu hong hay bi 16i k¥ thuat thi Cong ty D c6 trach nhiém
stra chita. Tuy nhién, khi stra chira xong thi Cong ty K khong dong ¥ nhén lai san
pham nén day 1a 16i caa Cong ty K.

Nay Cong ty D dé nghi Cong ty K tiép tuc thuc hién hop dong va dé nghi Hoi
dong xét xir khong chap nhan yéu cau khéi kién ciia nguyén don.

Nguoi 6 quyén loi, nghia vy lién quan la 6ng Tran Anh Q trinh bay tai ban
tw khai dé ngay 09/4/2019 va bién ban hoa gidai ngay 11/7/2019:

Ong la Ph6 giam dbc ciia Cong ty B. Vao nim 2016, Coéng ty B c¢6 nhén thi
cong va lap dat bang hiéu Alu, chit ndi, dén led 4m, noi that tai dia chi 245 Pién
Bién Phu, Phuong 6, Quan 3, Thanh pho Hb Chi Minh cho Cong ty K. Trong quéa
trinh thi cong ong co nhan chuyén khoan cua Cong ty K voi tong s0 tlen la
90.000.000d0ng dé thuc hién thi cong hang muc cbéng trinh. Thuc té, sd tién



90.000.000d0ng trén I tién tam émg dé thi cong hang muyc cong trinh chir khong
phai 1a ca nhan ong vay tién cua Cong ty K.

Ong xéc nhan 1a s6 tién 90.000.000dong ma ong nhén tr Cong ty K 1a tién
Cong ty K chuyén cho Cong ty D dé thuc hién thi cong hang muc cong trinh.

Vao khoang thang 12 nam 2017, 6ng c6 1ap bién ban ghi nhan vé viéc man
hinh led va man hinh quang bao bi hu hong va Cong ty D di dem vé stra chita. Tuy
nhién, sau khi stra chita xong thi Cong ty K khong dong y cho Céng ty P gan lai
man hinh led, bang quang bao.

Tai Bdn an dan sy so tham sé 25/2019/KDTM - ST ngay 13 thang 11 nam
2019 va Quyér dinh siza chira, bé sung bdn dn so tham sé 52/2019/0P — SCBSBA
ngay 27 thang 11 nam 2019 cua Tda an nhan dan Qudn 6, Thanh phé Hé Chi
Minh dd quyét dinh:

Chap nhan yéu cau khoi kién cia nguyén don:

1/ Cong ty D phai nhan lai man hinh led P6 ngoai troi va bang quang bao 3
mau P.10 ma Coéng ty K va Cong ty D da ky két theo Phu luc hop déng s6 01 ngay
29/12/2016.

2/ Budc Cong ty D phii tra lai cho Cong ty K s0 tién 1a 128.515.020dong phét
sinh tr Hop dong kinh t€ ngay 05/12/2016, Phu lyc hop dong s6 Ol ngay
29/12/2016, Phu luc hgp dong so 02 ngay 29/12/2016.

3/ Cong ty D ¢6 trach nhi¢m xuat hoa don gia tri gia tang cho Cong ty K trén
sO tién ma Cong ty K di thanh toan la 637.747. 880dong theo Hop ddng kinh te
ngay 05/12/2016, Phy luc hop ddng s6 01 ngay 29/12/2016, Phu luc hop dong sb
02 ngay 29/12/2016.

4/ Cong ty D ¢6 trach nhiém tra lai cho COng ty K s6 tién chi phi t6 tyng la
12.000.000d0ng.

Ngoai ra, ban &n so tham con quyét dinh vé an phi so tham, quyén khang céo
va nghia vu thi hanh an theo quy dinh phap luat.

~Ngay 22/11/2019, bi don 1a Cong ty D c6 don khang cao toan bo ban an so

tham vei ly do: Ban an so tham chua that sy khach quan va cong bang lam anh
hudng den quyen va loi ich hop phap cua bi don.

Tai phién toa phuc tham:

Bi don la Céng ty D ¢6 6ng Thach Huynh N1 la dai dién theo iy quyén trinh
bay:

Cong ty D giit nguyén y kién trinh bay tai ban an so tham va khong bo sung
tai liéu, ching cr nao khac.

Tri gi4 Phu luc hop dong s6 01 ¢o trj gia 1a 366.636.380d0ng, trong d6 man
hinh Led P6 ngoai troi la 214.245.000d0ng va bang quang bao 3 mau P.10 la

43.008.000d0ng, tong cong l1a 257.253.000dong (néu tinh 10% VAT Ia
282.978.300d0ng).



Viéc Cong ty K khong nhan lai hinh Led va bang quang 03 mau P.10 sau khi
Cong ty D nhan lai dé stra chita trong thoi gian bao hanh 1a khong phu hop quy
dinh tai Didu 428 Bo Luat Dan su nam 2015 va Cong ty K khong dugc quyén
cham durt hop dong nén Cong ty D yéu cau tiép tuc hop dong, cu thé:

Cong ty b lap tiép tuc lap dit man hinh Led va bang quang bao 3 mau P.10
cho Céng ty K theo hgp dong.

Cong ty D Xac dinh hai bén khong thoa thuén cu thé vé théng tin bao hanh san
pham ddi véi cac san pham néu trén va khong 1ap bién ban nghiém thu san pham
nhu thoa thuén tai hop dong.

Cong ty D s& xuét héa don VAT theo quy dinh phap lut cho Cong ty K déi
v6i sb tién ma Cong ty D da thanh toan cho Cong ty P sau khi Cong ty K nhén lai
man hinh Led va bang quang 03 mau, dong thoi thanh toan sb tién con lai chua
thanh toén 1a 154.453.180d0ng theo hop dong kinh té va hai phu luc hop dong néu
trén.

Do vay, Cong ty D yéu cau Toa an cap phuc tham khong chip nhin yéu cau
khai kién cua Cong ty K.

Nguyén don la Cong ty K c6 dng Tong Trdn N la dai dién theo 1y quyén trinh
bay:

Cong ty K yéu cau (;Gng ty P hoan tra sd tién 128.515;020d6ng do tong tri gia
cua Hop dong kinh t€ va hai Phu luc hop dong s6 01, 02 néu trén la

920.726. 180d0ng (g6ém: Tri gia hop dong la 352.525. OOOdong, tri gia phu luc s6 01
14 366.636.380d0ng, tri gia phu luc s6 02 1a 201.564.000d6ng).

Coéng ty K da thanh toan cho Cong ty P tong cong 1a 766.262. 900déng Néu
thuc hién dang hop dong thi Cong ty K thanh toan tiép cho Cong ty B s tién no con
lai 12 154.453.180ddng. Tuy nhién, Cong ty K khong d6ng ¥ nhan lai man hinh Led
va bang quang bdo 3 mau (tri gia 282.978. 300d6ng) nén sau khi can trir sb tién da
thanh toan vai tri gia 02 san pham tra lai néu trén, cu thé:

©920.726.180dong (so tién theo hop dong) — 282.978.300dong (tri gid san
pham tra lai) = 637.747.880d0ng (so tién phai thanh toan);

766.262.900d0ng (sb tién dd thanh toan) — 637.747.880d0ng (s6 tién phai
thanh toan) = 128.515.020d0ng (so du chénh I1éch con lai).

Cong ty K yéu cau giit nguyén ban an so tham.

Kiém sat vién phat biéu y kién cuia Vién Kiém sat nhan dan Thanh phé Ho Chi
Minh ve viéc tuan theo phap lugt trong qua trinh gidi quyét vu an o giai doan phuc
tham:

Vé t6 tung:

Qua trinh tir khi thu 1y dén tai phién toa phtc tham, Tham phén va Hoi dong
Xét xir da tién hanh dung trinh ty to tung. Cac duong su da chap hanh dung phap
luat va thuc hién ndi dung uy quyén theo cac quy dinh tai Bo luat T6 tung dan su.

Puong su khang céo trong thoi han luat dinh.



Vé ngi dung vu an:

Can ct tai liéu, chiing ca trong hd so vu an, xét thay cac bén khong cd thoa
thuan cu thé thoi han bao hanh 13 bao 1au nén khéng c6 thoi han cu thé dé xac dinh
Cong ty K phai cho Cong ty D sura chira dén khi ndo. Tuy nhién, nhan thay tir thang
03 dén thang 12 nam 2017 la mot khoang tho1 gian kha dai nhung Cong ty D van
khong khic phuc duoc 151 ctia hang hoa do minh cung cap. Pén thang 12 nam
2017, Cong ty B con mang 02 san pham vé dé tiép tuc stra chira. DU Cong ty P
trinh bay mot thang sau d6 di khiac phuc hoan toan nhung khong co bién ban
nghiém thu, khong c6 gi dé ching minh. Trong khoang thoi gian ndy, hai bén déu
khong ding cach khic phuc khac nhu dbi san pham cing loai ma phap luat co quy
dinh. Tai bién ban xem xét tham dinh tai chd ngay 19/6/2019, dai dién cua bi don
x4c nhin bang quang da duoc Cong ty D dé lai cho khach hang khac sir dung, con
man hinh thi Céng ty D str dung. Nhu vay, viéc Cong ty K yéu cau Cong ty B hoan
tra s6 tién thanh toan chénh 1éch con lai 1a 128.515.020d0ng 14 ¢6 co so.

Cin ¢t vao cac 1énh chi va 10i thira nhan ctiia Coéng ty D, nhan thay Cong ty K
yéu cau Cong ty D xuit hoa don gia d6i v6i khoan tién 637.747.880dong 1a phu
hop quy dinh tai Piéu 5 Théng tu 119/2014/TT- BTC ngay 25/8/2014 va khoan 7
Diéu 3 Thong tu s6 27/2015/TT — BTC ngay 27/02/2015 cta Bo Tai chinh.

Péi chiéu quy dinh tai khoan 144 Diéu 445 va DPiéu 446 Bo luat Dan sy nim
2005 quy dinh vé nghia vu bao hanh va quyén yéu cau bao hanh, khoan 4 Piéu 21
Luat Bao vé nguoi tiéu dung nam 2010, Diéu 39 Luat Thuong mai quy dinh vé
hang hoa khong phu hop véi hop dong va cac quy dinh phap luat vé thué véi cac
phan tich néu trén, nhan thdy yéu cau khang cao ciia Cong ty B khong c6 co so dé
chép nhan.

Do viy, dé nghi Hoi dong xét xt phuc tham 4p dung khoan 1 Piéu 308 Bo
luat To tung dan su, gilt nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ciu tai ligu c6 trong ho so vu 4n dugc tham tra tai phién toa,
can clr vao kég qua tranh tung va y kién phat biéy cua dai dién Viép Kiém sat nhan
dan Thanh pho H6 Chi Minh tai phién toa, Hoi dong xét xur phic tham nhan dinh:

[1] Vé thii tuc to tung:

Don va thu tuc khang cao cua duong su hop 1€, trong thoi han luat dinh nén
dugc xem xét giai quyet theo thu tuc phac tham.

[2] Vé ngi dung:

Can ctr loi trinh bay cta cac duong sy va tai li¢u chirng cur trong h‘é SO vu an
c6 co s¢ xac dinh: Cong ty K va Cong ty D ¢6 thoa thuén, xac 1ap Hop dong kinh te
ngay 05/12/2016 va Phuy luc hgp dong s6 01, so 02 ngay 29/12/2016, vé viéc Cong
ty P nhan thi cong lap dat bang hi¢u ndi that cho Cong ty K.

Tong tri gid cia Hop dong kinh t€ va hai Phu luc hop dong s6 01, 02 néu trén
1a 920.726.180d6ng (gom: Tri gia hop dong la 352.525.000d6ng, tri gia Phu luc
hop dong s6 01 la 366.636.380dong, tri gid Phu luc hop dong s6 02 la
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201.564.000dong). Thoi han bao hanh theo hop dong kinh té va Phu luc hop dong
s0 01 la 18 thang tinh tir ngay nghiém thu cong trinh. Cong ty K da thanh toan cho
Cong ty b tong cong la 766.262.900dong.

Dén nay, hai bén duong su xac dinh hai bén khong ky vao Phu luc Hop dong
s6 02 ngay 29/12/2016 nhung hai bén cung thira nhan da thuc hién xong Phu luc
hop ddng s6 02 va khong tranh chép tat ca cac khéi luong cong viéc ma Cong ty
da thuc hién theo hop ddng kinh té va Phy luc hop dong sé 02 néu trén.

Phu luc hop dong s6 01 ¢6 tong tri gid 1a 366.636.380dong. Cong ty D di thuc
hién tat ca cong viéc theo phu luc ndy, trong dé c¢é phan thi cong lip dit cho Cong
ty K gdbm man hinh led P6 ngoai troi tri gia 214.245.000d6ng va bang quang bao 3
mau P.10, tri gia 43.008.000d6ng (tinh 10% thué VAT la 282.978.300d6ng).

Xét yéu cau khang cao cua Cong ty D, Hoi ddng xét xtr phiic thadm nhén dinh:

Xét thay, hai bén thira nhan khong lap bién ban nghiém thu ddi voi viée lap
dat man hinh led P6 ngoai troi va bang quang bao 3 mau P.10 ma di dua san pham
vao st dung l1a khong thuc hién dung théa thuan ctia cac bén theo hop déng nén
khong co co s xac dinh thoi diém bat dau tinh thoi han bao hanh.

Theo hop ddng va cac phu luc hop dong, hai bén khong thoa thuan vé thoi
gian dung thtr san pham va khong thoa thuan vé thong tin bao hang san pham, dic

biét 1a san pham dién tir nhu man hinh Led P6 ngoai trdi va bang quang bao 3 mau
P.10.

Theo quy dinh tai khoan 5 Diéu 21 Luit bao vé quyén loi nguoi ti€u dung quy
dinh: “P6i hang hoéa, linh kién, phy kién mdi twong tu hodc thu hdi hang héa va tra
lai tién cho nguoi tiéu ding trong trudng hop da thyc hién bao hanh hang hoéa, linh
kién, phy kién tir ba 1an tré 1én trong thoi gian bao hanh ma van khong khic phuc
dugc 16i”. Nhu véy, trong thoi gian bao hanh, néu san pham bi hu hong thi Cong ty
P phai khic phuc duge 16i cta san pham.

Thuc té, hai bén xac nhan viéc lip diat man hinh Led P6 ngoai troi va bang
quang béo 3 mau P.10 duoc dua vao sir dung khoang tir thang 01 nam 2017 va bat
dau bi 16i, hu hong kéo dai tir thang 3 nam 2017 dén thang 11 nam 2017. Mic du
Cong ty D di cho nhan vién dén stra nhiéu 1dn nhung viéc hu hong khong dugc
khic phuc. Pén thang 11 nam 2017, Cong ty D déa nhan lai san pham dé tiép tuc sira
chita. Piéu d6 cho thay Cong ty P cung cap cho Cong ty K san pham néu trén la
chua bao dam vé chat luong san pham.

Phan khac, trong qud trinh nhan lai ddt man hinh Led P6 ngoai trdi1 va bang
quang b&o 3 mau P.10, Cong ty B tu y thio g& mdt so linh kién man hinh Led (du
dén nay da dugc lap rap lai) va sau khi nhan san phém dé stra chira, Cong ty D da
dua vao su dung tai Cong ty B ma khong c6 khiéu nai hodc tranh chip gi vé viéc
yéu cau thuc hién hop dong.

Vi phan tich néu trén, viéc Cong ty B cho rang ctr hu hong xay ra con trong
thoi gian bao hanh thi phai dé cho Cong ty D sira chita va yéu cau tiép tuc hop
d6ng 14 khong ¢ co s& dé chap nhan. Viéc Cong ty K khong dong ¥ nhan lai man
hinh Led P6 ngoai troi va bang quang bao 3 mau P.10 la hoan toan ¢6 co s&, phu

10



hop quy dinh Khoan 1 Diéu 444 Bo Luat Dan sy nam 2005 quy dinh vé bao dam
chat luong vat mua ban, Diéu 445, Diéu 446 Bo luat Dan sy nim 2005 quy dinh vé
nghia vu bao hanh va quyén yéu ciu bao hanh, Piéu 39 Luat Thuong mai quy dinh
vé hang héa khong phu hop v6i hop dong.

Vi vdy, Cong ty D phai can trir toan bo gia tri cia man hinh Led P6 ngoai troi
va bang quang bdo 3 mau P.10 cho Cong ty K theo gid ma hai bén da thoa thuan tai
Phu luc hgp dong s6 01 ngay 29/12/2016 1a 282.978.300d0ng.

Tong gia tri ciia Hop dong kinh té ngay 05/12/2016, Phu luc hop dong s6 01
ngay 29/12/2016, Phy luc hop dong sé 02 ngay 29/12/2016 1a 920.726.180d0ng,
sau khi trur tri gid man hinh Led P6 ngoai troi va bang quang bao 3 mau P.10 thi
tong s tién phai thanh toan con lai cua Hop dong kinh té ngay 05/12/2016, Phuy luc
hop ddng s6 01, Phu luc hop ddéng s6 02 ngay 29/12/2016 1a 637.747.880ddng
(920.726.180d0ng — 282.978.300d0ng = 637.747.880ddng).

Cong ty K da thanh toan cho Cong ty B 766.262.900d6ng nén sau khi can trir
s6 tién ma Cong ty K phai c6 nghia vu thanh toan thi sé tién chénh 1éch ma Cong ty
P d4 nhan du cia Cong ty Cong ty K 1a 128.515.020d6ng (766.262.900d0ng —
637.747.880d6ng = 128.515.020d6ng).

Do yéy, Cong ty D phai c6 nghia vu hoan tra s6 tién chénh léch da nhefm vuot
hon s0 tién ma Cong ty K c6 nghia vy thanh toan néu trén la 128.515.020d0ng.

Toa an cip so tham dd chip nhén yéu cau khoi kién cua nguyén don, budc
Cong ty D phai tra lai cho Cong ty K s6 tién 128.515.020d6ng va phai xuat hoa don
gid tri gia tang cho COng ty K trén so tien ma Cong ty K da thanh toan cho Cong ty
D 1a 637.747.880d6ng 1a ¢6 can cu, phu hop quy dinh phép luat.

9 V& chi phi t~6 tung: Nguyén don la Cong ty K da ndp tam tng chi phi xem xet
tham dinh tai cho la 2.000.000dong theo bién nhan ngay17/5/2019 va chi phi tham
dinh gia tai san la 10.000.000d6ng theo hoa don s6 0000288 ngay 21/10/2019 cua
Cong ty TNHH Tham dinh gia MHD. Do y€u céu cua nguyén don duoc chap nhan
nén bi don la Cong ty D phai tra lai cho nguyén don toan bd so tin chi phi t0 tung
ma nguyén don da tam ung la 12.000.000dong theo quy dinh tai cac Dicu 157, 158,
166 Bo luat To6 tung dan su.

V& an phi:

~ Bi don 1a Cong ty D chiu &n phi so tham va &n phia phc tham theo quy dinh
bicu 147, bieu 148 cua B luat To tung dan su; Dicu 26 va bieu 29 cua Nghi
quyet so 326/2016/QH14 ngay 30/12/2016 cua Uy ban Thuong vu Quoc hdi quy
dinh vé muc thu, mien, giam, thu, nop, quan ly va sir dung an phi, I¢ phi Toa an.

Vi cac I€ trén,

QUYET DINH:

Cian ¢t khoan 1 Piéu 30, Diéu 39, Diéu 147, Piéu 148 va biéu 308 B6 luat T
tung dan su;

Cian ct Diéu 444, Diéu 445, Diéu 446 Bo luat Dan sy nam 2005;
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Cian ct Dieu 280, Dicu 688 B9 luat Dan sy nam 2015;

Can ctr Biéu 39 Luat Thuong mai;

Cian ct Diéu 26 Luat Thi hanh an dan su;

Can cir Dicu 26 va Dieu 29 Nghi quyét s6 326/2016/QH14 ngay 30/12/2016
cua Uy ban Thuong vu Quoc hoi quy dinh vé muc thu, mién, giam, thu, nop, quan
ly va sur dung an phi, 1€ phi Toa an.

_ Can cir Diéu 13 Nghi quyét 01/2019/NQ-HDTP ngay 11/01/2019 cia HJi
dong Tham phan Toa an nhan dan To6i Cao huéng dan ap dung mét so quy dinh cua
phap luat vé lai, 1ai suat, phat vi pham.

Giit nguyén Ban an so thim nhu sau:

Chép nhan yéu cau khoi kién ciia nguyén don:

1/ Cong ty TNHH Quang Cao P phai nhan lai man hinh led P6 ngoai troi va
bang quang bao 3 mau P.10 ma Cong ty TNHH K va Cong ty TNHH Quang Céo D
da ky ket theo Phu luc hop dong s6 01 ngay 29/12/2016.

‘ 2/ Budc Cong ty TNHH Quang Cao D phai tra lai cho cong ty TNHH K s
tién la 128.515.02066ng (Mot tram hai muoi tém triéu nam tram muoi [dm ngan
khong trdm hai muoi dong) phat sinh tir Hop dong kinh té ngay 05/12/2016, Phu
luc hop dong so 01 ngay 29/12/2016, Phu luc hop dong so6 02 ngay 29/12/2016.

Thi hanh tai Co quan Thi hanh an dan sy c6 tham quyén.

K& tir ngay c6 don yéu cau thi hanh 4n cua Cong ty TNHH K cho dén khi thi
hanh an xong, Cong ty TNHH Quang Céo D con phai chiu khoan tién 1ai cua so tién
con phai thi hanh theo muce 1ai sudt no qué han trung binh trén thi truong tai thoi
diém thanh toan tuong tng vai SO tién va thoi gian cham tra.

3/ Cong ty TNHH Quang Céo D ¢6 trach nhiém xudt hoa don gia tri gia tang
cho Cong ty TNHH K trén so ti€n ma Cong ty TNHH K da thanh toan la
637.747.880dong (sau tram ba muoi bay tri€u bay tram bon muoi bay ngan tam
trdm tam muoi dong) theo Hop dong kinh t€ ngay 05/12/2016, Phy luc hop dong s6
01 ngay 29/12/2016, Phu luc hgp dong so 02 ngay 29/12/2016.

4/ Cong ty TNHH Quang Céo D ¢6 trach nhiém tra lai cho Cong ty TNHH K
sO tién chi phi to tung la 12.000.000d6ng (muoi hai triéu dong).

5/ V¢ an phi:

- An phi so tham vé kinh doanh thuong mai:

Cong ty TNHH Quéang Céo D phai ndp an phi la: 6.425. 750d6ng (sau triéu
bbn trim hai muoi 1dm ngan bay trim nim muoi dong).

Hoan tra lai cho Cong ty TNHH K s tién tam tng 4n phi di ndp la
3.212.876d6ng (ba triéu hai trim mudi hai ngan tim trim bay muoi sau déng) theo
bién lai s6 0010033 ngay 17/7/2018 caa Chi cuc Thi hanh an dan sy Quéan 6, Thanh
phb Hb Chi Minh.

- An phi phtc tham vé kinh doanh thuong mai:
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Cong ty TNHH Quang Céo D phai chiu 2.000. 000dong (hai tri¢u dong), dugc
trir vao s6 tam ang an phi phic tham da nop 1a 2.000.000d6ng theo bién lai sb
0011694 ngay 25/11/2019 cua Chi cuc Thi hanh &n dan sy Quan 6, Thanh phd Hb
Chi Minh.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2 cua
Luat Thi hanh an dan su thi nguoi duoc thi hanh an dan sy, nguoi phai thi hanh an
dan su c6 quyén thoa thuan thi hanh, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hoac bi cudng ché theo quy dinh tai Piéu 6, Biéu 7, 7a, Biéu 9 cua Luat Thi
hanh &n dan sy, thoi hiéu thi hanh dugc thuc hién tai Piéu 30 caa Luat Thi hanh an
dan su.

Ban an phdc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

NO?' ”flﬁniA N TM. HQI PONG XET XU PHUC THAM
-Toaannhandan Toi cao; THAM PHAN - CHU TQA PHIEN TOA
- Toa an nhén dan Cap cao tai TPHCM,; :

- Vién Kiém sat nhan dan TPHCM;

- Toa &n nhan dan Quan 6;

- Chi cuc Thi hanh an dan sy Quan 6;

- Cac duong su;

- Luu ho so.

Nguyén Thi Phong
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