TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Doc 1ap — Tw do — Hanh phuc

Ban 4n sb: 07/2023/LD-PT
Ngay 06-3-2023

VIV tranh chap don phuong

cham dut hop dong lao dong

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG

- Thanh phan Hpi dong xét xir phiic thim gom cé:

Théim phdn - Chii toa phién tda: Ong Nguyén Pic Cudng.

Cdc Tham phan: Ong Nguyén Céng Lyc;

Ong Nguyén Minh Tén.

- Thur ky phién toa: Ba Lé Thi Hién - Thu ky Toa 4n nhan dan tinh Binh Duong.

- Dai dién Vién Kiém sdt nhén dan tinh Binh Dwong tham gia phién toa: Ong
Lé Trung Kién - Kiém sat vién.

Ngay 06 thang 3 ndm 2023, tai Toa 4n nhén dan tinh Binh Duong m& phién toa
xét xu phic thdm cong khai vu an lao dong thu ly s6 38/2022/TLPT-LD ngay
26/12/2022 vé viéc “Tranh chap don phwong cham dut hop dong lao dong”.

Do Ban 4n lao dong so tham s6 09/2022/LD-ST ngay 12-9-2022 ciia Toa 4n nhan
dan thi x& T, tinh Binh Duong bi khang cao.

Theo Quyét dinh duwa vu an ra xét xr phuc tham sé 04/2023/QD-PT ngay
08/02/2023, giira cac duong su:

1. Nguyén don: Ong He Ch, sinh nam 1984; dia chi tam tra: S6 1 VISIP II-A
dudng so 31, khu cong nghi¢p V, phuong V, thi xa T, tinh Binh Duong; dia chi lién
lac: 6 11/50, duong D, phuong T, quan T, Thanh pho H6 Chi Minh.

Nguoi dai dién hop phap Cia nguyén don: Ong Nguyén Qudc D, sinh nam 1982;
dia chi thuong tri: s6 30/45, duong D, phuong S, quan T, Thanh pho HO6 Chi Minh;
dia chi lién lac: s0 11/50, duong D, phuong T, quan T, Thanh pho H6 Chi Minh (theo
Giay uy quyén ngay 11/3/2022); c6 mat.

2. Bi don: Cong ty TNHH S; dja chi: s6 1 VISIP 1I-A, duong s6 31, khu cong
nghiép V, thi xa T, tinh Binh Duong.

Nguoi dai dién hop phap cia bi don: ba Pham Thi T, sinh nam 1993; chtrc vu:
nhan vién nhan sy Cong ty (theo Giay uy quyen ngay 27/7/2022); c6 mat.

Nguwoi bdo vé quyéen va loi ich hop phdp cua bi don: ong Vi Van N, sinh nam
1992 la Luat su cua Poan Luat sy Thanh pho Ho th Minh, cong tac tai Chi nhanh
Cong ty L’uét‘ TNHH LHA & Partners tai Thanh pho H6 Chi Minh; dia chi: Quan 7,
Thanh pho Ho Chi Minh; cé mat.
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3. Nguoi khang co: ong H, sinh nim 1984; dia chi tam tra: s 1 VISIP II-A,
duong so 31, khu cong nghiép V, phuong V, thi xa T, tinh Binh Duong; dia chi lién
lac: s0 11/50, duwong B, phuong T, quan T, Thanh pho H6 Chi Minh.

NOI DUNG VU AN:

* Theo don khoi kién, don khoi kién bo sung VA qud trinh gidi quyét vu dn,
nguyén don 6ng H va nguoi dai dién hop phdap cia nguyén don trinh bay:

Thang 8 nam 2018, 6ng HChao vao lam viéc tai Cong ty TNHH Sh (sau déy goi
tit 1a Coéng ty) voi cdng viée 1a chuyén gia theo Gidy phép lao dong sb
058156/0024913/BBD/BQL-GP c6 thoi han dén ngay 23/9/2022, mirc lwong nim
2021 14 3.000 USD, tuwong duong 68.520.000 dong/thang. Khi vao lam viéc hai bén c6
ky hop dong lao dong, nhung Cong ty khong giao cho 6ng H. Pén thang 02/2022,
Cong ty cho 6ng H thoi viéc nhung khong o 1y do chinh dang, cu thé:

Ngay 22/01/2022, 6ng H 1am don yéu ciu xin nghi viéc giri qua mail va Wechat
cho 6ng J 14 nguoi dai dién theo phap luat cua Cong ty, nhung khdng 1am don bang
van ban. Clng ngay, 6ng J tra 10i 1a Cong ty khong dong y cho nghi viéc ma chi cho
nghi phép, ba My 1a trg Iy cho 6ng J tra 161 qua mail v4i ndi dung chi cho 6ng H nghi
phép 05 ngay tir ngay 24 dén ngay 28 thang 01 nim 2022. Ong H ciing dong ¥ nghi
phép trong khoang thoi gian nay.

Ngay 23/01/2022, 6ng H giri qua (mg dung line yéu cau Cong ty phai thanh toan
tién lwong cho ong H tir thang 7 dén thang 12 ndm 2021 14 nhiing thang lwong 6ng H
d3 1am viéc ma Cong ty chua thanh toan, dong thoi yéu cau Cong ty phai don vé sinh
phong & Ki tlc x4 dé ong H trd lai 1am viéc, nhung Cong ty khong tra 10i.

Ngay 28/01/2022, 14 ngay hét thoi han nghi phép ciing 1a ngay duoc nghi Tét
Nguyén Pan (ngay 26 thang Chap nim Tan Siru - Am lich). Ngay hét phép 1a ngay
28/01/2022, 1€ ra ong H sé di lam vao ngay nay nhung vi ngay nay roi ding vao ngay
Cong ty cho nghi tét Nguyén dan nén 6ng H khong dén Cong ty lam viéc ma ¢ nha
nghi tét.

Ngay 07/02/2022, 6ng H dén Cong ty lam viéc, khi dén Cong ty 6ng H co dén
quet thé chim cong nhung bao vé (khong nhd tén) ndi rang Cong ty cho 6ng H nghi
viéc ludn, ong H ¢6 goi vao nhom lam viée chung nhung khong ai bat may nén goi cho
ong J, ong J cling noi 1a 6ng H nghi viéc ludn di. Pén chiéu cung ngay, nhém 1am viée
chung ngat két n6i khong cho dng H 1am thanh vién. Sau d6, 6ng H khong dén Cong ty
lam viéc cho dén ngay hom nay vi khong thé vao Cong ty lam viéc.

Ngay 15/3/2022, 6ng H c6 don yéu cau giai quyét tranh chap giri Ban Quan ly
cac Khu cong nghiép tinh Binh Duong. Ngay 06/4/2022, Ban quan ly 18p bién ban hoa
giai nhung khong thanh nén dng H gtri don khai kién dén Toa an.

Nguyén don xac dinh viéc bi don Cong ty bugc nguyén don thoi viéc 1a hanh vi
don phuong cham dut hop dong lao  dong trai phap luat. Do vay, nguyén don khoi kién
yéu cau bi don phai thanh toan va bdi thudng cac khoan tién nhu sau:

1. Tién lwong tir thang 7 nim 2021 dén thang 12 nam 2021, thang 01 nam 2022
va tién luong thang thir 13, tong cong 07 thang la 21.000 USD, tuong duong
479.640.000 ddng. Chimg ctr 13 tai Bién ban hoa giai ngay 06/4/2022 ctia Ban Quan 1y
cac khu cong nghiép tinh Binh Duong, Cong ty thira nhan ng lvong 6ng H tur thang 7
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nam 2021 dén thang 12 nam 2021 va lrong thang 01 nam 2022. Bi v6i luong thang
13 thi thuc t& day 1a tién thudng hang nim cho cong nhan do Noi quy lao dong cua
Cong ty quy dinh, hop dong lao dong gitta Cong ty Vo1 ong H ciing ¢ thoa thuan ndi
dung nay, nhung nguyén don khong thé cung cap dugce hop dong lao dong cho Toa an.

2. Lwong thang 01 nim 2022 1 3.000 USD, twong duong 68.520.000 dong.

3. Chi phi di lai do Cong ty khong cho xe dua rude thang 01 ndm 2022 la
4.060.000 dong. Chung ctr 1a theo hop dong lao dong thi Cong ty dam bao xe dua rude
ong He Chao di lam nhung trong thang 01 nam 2022, Cong ty khong cho xe dua rudc.

4. Vé may bay nghi phép nim khi 6ng H vé Trung Quéc nam 2021 la 3.000
USD, tuong duong 68.520.000 ddng. Chung ctr 12 theo hop dong lao dong, mdi nim
Cong ty s€ thanh toan tién vé may bay cho 6ng H 02 lan tuong tng véi 3.000 USD dé
vé nudc, néu khong vé thi dugc thanh toan lai bang tién.

5. Cong ty phai thanh toan 30 ngay bao trude la 3.000 USD, tuong duong
68.520.000 dong do Cong ty don phuong cham dut hgp dong lao dong khong bao
trudec.

6. Cong ty phai tra tién luong cho nhiing ngay khong duogc lam viée tinh tir ngay
01/02/2022 cho den ngay 30/5/2022 la 12.000 USD, twong dwong 274.080.000 dong.
Tai phién toa so tham, ngudi dai dién hop phap cua nguyén don yéu cau Cong ty phai
tra tién luong cho nhimg ngay khong dugc lam vige tinh tir ngay 01/02/2022 cho den
ngay xét xtr so tham 1a 139.846 NDT, twong duong 477.175.385 dong.

7. Tra thém mot khoan tién it nhét bal}ng 02 thang luong theo hop dong lao dong
14 6.000 USD, tuong duong 137.040.000 dong.

8. Cong ty cho 6ng H nghi viéc trai phap luat, ong H khong mudn tré lai lam viéc
nén dé nghi Cong ty phai thanh toan cho dng H 02 thang luong la 6.000 USD, tuong
duong 137.040.000 dong.

9. Pong bao hiém y té, bao hiém’xﬁ hoi cho nhiing ngay ong H khong duoc lam
viéc tinh tir ngay 01/02/2022 cho dén ngay xét xur so tham (ngay 12/9/2022) la
71.675.100 dong.

10. Yéu cau Cong ty tra tién 14i voi 1ai suat 6%/nam doi voi 6 tien ng luong da
lam viéc tir ngay 10/8/2021 dén thang 12/2021 va luong thang 13 nam 2021 la

616.680.000 ddng, tinh tur ngay 10/8/2021 cho dén ngdy vu an duoc dua ra xét xir so
tham, tam tinh la 21.558.457 dong, cu thé:

_ Luong thang 7/2021 la 68.520.000 dong x 0,5%/thang x 11 thang la 3.660.658
dong;
_ Luong thang 8/2021 la 68.520.000 ddng x 0,5%/thang x 10 thang la 3.311.487
dong;
_ Luong thang 9/2021 la 68.520.000 dong x 0,5%/thang x 09 thang la 2.973.580
dong;
Luong thang 10/2021 12 68.520.000 ddng x 0,5%/thang x 08 thang 1 2.624.410
dong;

Luong thang 11/2021 la 68.520.000 déng x 0,5%/thang x 07 thang la 2.286.503
dé)ng;
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_ Luong thang 12/2021 la 68.520.000 dong x 0,5%/thang x 06 thang la 1.937.333
dong;

Luong thang 13 va thang 01 nam 2022 12 (68.520.000 dong x 02) x 0,5%/thang x
04 thang la 3.176.324 dong.

Tai phién toa, nguoi dai dién hop phap ctia nguyén don yéu cau Cong ty tra tién
131 voi muc 14i suat 6%/nam déi véi sb tién no luong dé lam viéc la 528.480.000 ddng,
tinh tir ngay 10/8/2021 cho dén ngay xét xir so tham 12 27.158.804 dong.

* Qud trinh gidi quyét vu dn va tai phién toa, NQuoi dai dién hop phap Cua bi
don trinh bay: bi don khéng thong nhét véi 16i trinh bay cia nguyén don v€ thoi gian
lam viéc, nguyén don chi lam viéc Cong ty TNHH SH (goi tat 1a Cong ty) tir ngay
24/9/2020, trudc d6 nguyén don lam viéc tai Thanh phd Ho Chi Minh. Khi 1am viéc tai
Cong ty, 6ng H vai Cong ty c6 ky két hop dong lao dong, cong viée 1 chuyén gia kinh
doanh nhung hop ddng lao dong hién nay da bj thit lac, Cong ty khong con luu gitr. Bi
don théng nhat vé6i 10i trinh bay cua dai dién hop phap cia nguyén don vé muc luong
trude khi thoi viée cua 6ng H 1a 18.000 NDT tinh tir thang 01 nam 2021.

Vé bao hiém x& hoi (BHXH): khi 1am viéc, hai bén thong nhat khong tham gia
BHXH cho nén danh sach tham gia BHXH Cong ty dong tai BHXH thi xa T khong c6
tén 6ng H.

Vé cac diéu khoan khac cua hop dong lao dong: Cong ty xac dinh la khi ky hop
dong lao dong khong c6 thoa thuan vé viéc cho tién vé may bay, dbi véi phuong tién
dua rude thi Cong ty sé thanh toan lai khi ndo 6ng H xuat hoa don chung tir, nhung
6ng H khong xuét trinh. D6i voi vé may bay, theo quy dinh ctia Cong ty 1a trudng hop
¢6 vé nudc va mua vé may bay thi Cong ty s& thanh toan, nhung trong nim Cong ty
khong thay 6ng H xuat trinh vé may bay vé nudc dé Cong ty thanh toan lai, Cong ty
khong c6 thoa thuan 13 néu khong vé nudce thi s& duoc thanh todn vé may bay voi sb
tién nhu dai dién hop phap cia nguyén don trinh bay.

Doi voi tién lwong da lam viée: luong tir thang 7 nam 2021 dén thang 12 nim
2021 va thang 01 nam 2022, Cong ty chi dong ¥ chi tra du luong thang 07, thang 11,
thang 12 nam 2021 va thang 01 nim 2022, mdi thang la 3.000 USD; con luong thang
8, 9, 10 nam 2021 1a thang nghi do dich bénh Covid-19, Céng ty va 6ng H c0 thoa
thuan bang email 12 néu 6ng H khong di 1am thi Cong ty chi thanh toan 50% luong nén
Cong ty chi dong y thanh toan 50% luong.

Déi v6i luong thang 13, Cong ty khong dong ¥ vi trong thoa udc lao dong tap thé
¢6 quy dinh tuy vao tinh hinh hoat dong kinh doanh ctia Cong ty ma hang nam Cong ty
s€ thudng cho nguoi lao dong 01 thang luong, nhung trong nam 2021 vi dich bénh nén
khong c6 lvong thudng.

Vé viéc nguyén don cho rang Cong ty cho 6ng H thdi viéc: ngay 15/01/2022, dng
H (nickname: johnny-he@sianghe.com.vn) c6 giri mail cho 6ng K (nickname: Jacson)
xac dinh mudn théi viée tir ngay 01/02/2022, 6ng K khong tra 161 mail cua 6ng H ma
yéu cau phong nhan sy théng bao cho 6ng H vai ndi dung: Cong ty chi cho nghi phép
nam, tam thoi chua cho 6ng H nghi viéc; tuy nhién, sau khi nghi phép nam tur ngay
24/01/2022 cho dén ngay 28/01/2022, 6ng H khdng quay lai Cong ty lam viéc. Viéc
ong H trinh bay c6 vao Cong ty lam viéc vao ngay 07/02/2022 1a khong dﬁng vi khong
¢6 cudc goi nao cua bao vé bao cao lai voi Cong ty la ong H vao lam vi€c; mat khac,
bao vé Cong ty ciing khong biét tiéng Trung Qudc dé giao tiép voi 6ng H. Cong ty
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khang dinh 1a sau tét Nguyén dan, Cong ty khong gép lai 6ng H cho dén khi Ban Quan
ly cac khu cong nghiép tinh Binh Duong t chirc hoa giai. Cong ty xac dinh ong H xin
nghi viéc bang email trén thi Cong ty khong dong ¥, sau khi nghi phép nim 6ng H
khong vao Céng ty lam viéc ma bo viéc luon nén xem nhu tu v nghi viée, vi theo quy
dinh ctia phap luat lao dong thi nguoi lao dong nghi lam 05 ngay khéng xin phép thi
coi nhu tu ¥ bo viéc. Cong ty xac dinh, Cong ty khdng cho ong H théi viéc, viéc ong H
bi moi ra khoi nhom 1am viée trén img dung dién thoai khéng dong nghia véi viéc cho
thoi viée, vi tai thoi diém nay 6ng H khéng c6 mit & Cong ty. Nhu vy, ong H di tu ¥
nghi viéc chir Cong ty hoan toan khdng cho 6ng H thdi viéc. Do vay, nguyén don cho
rang Cong ty don phuong cham dit hop d6ng lao dong 1a khong 0 co s nén bi don
khong dong ¥ boi thudng cac khoan tién theo nhu nguyén don yéu cau. Déi voi tién 13i
trén sb tién lwong da lam viée, bi don khong ddng y thanh toan vi 161 khong phai cua bi
don, bi don d3 ddng ¥ thanh toan tién lwong tir luc hoa giai tai Ban Quan 1y cac Khu
céng nghiép tinh Binh Duong nhung nguyén don khong dong y.

Trudc yéu cau kién ciia nguyén don, bi don chi dong y thanh toan cho nguyén
don cac khoan tién sau:

Tién luong da lam viéc thang 7, thang 11, thang 12 nam 2021 va thang 01 nam
2022; 50% tién lwong thang 8, thang 9 va thang 10 nam 2021.

Ddi véi cac yéu cau khac ciia nguyén don, bi don Cong ty khong dong .

Tai Ban an s6 09/2022/LD-ST ngay 12/9/2022 caa Toa &n nhan dan thi x4 Tan
Uyén, tinh Binh Duong d4 can cr cac Piéu 5, Piéu 6, diém ¢ khoan 1 Piéu 35, diém a
khoan 1 Piéu 39; cac biéu 91, 92, 93, 147, 186, diém b khoan 2 Piéu 227, khoan 3
Piéu 228; cac Piéu 266, 273, 280 va 482 cia Bo luat TH tung déan su; cac Piéu 5, 6,
15, 16, 17, 36, 37, 40, 43, 123, 157, 200 va 202 cua Bo luat Lao dong nam 2012;
Luat phi va 1& phi sb 97/2015/QH13 ngay 25/11/2015; Nghi quyét s
326/2016/UBTVQH 14 ngay 30/12/2016 cua Uy ban thuong vu Qudc hai quy dinh vé
muc thu, mién, giam, thu, ndp, quan ly va sir dung an phi, 1é phi Toa an va Luat Thi hanh
an dan sy nam 2008, da duoc sira doi, bé sung nam 2014;

1. Khdng chap nhan yéu cau khoi kién cia nguyén don 6ng H doi vai bi don
Cong ty TNHH SH ve viéc yéu cau boi thuong do don phuong cham dat hop dong lao
dong.

2. Chip nhan mot phan yéu ciu khéi kién ciia nguyén don 6ng H ddi véi bi don
Cong ty TNHH SH vé viéc yéu cau thanh toan tién luong, 1ai suat cham tra doi voi tién
lrong da lam viéc. Budc Cong ty TNHH SH phai thanh toan cho 6ng H cac khoan tién
Sau:

Tién luong da lam viéc la 258.246.000 dong; tién luong ngung viéc la
95.085.000 dong; tién lai do cham thanh toan luong 14 9.087.787 dong. Tong cong la
362.418.787 dong.

Ké tur ngay ban an co6 hi¢u lyc phép luat, nguoi dugc thi hanh an cé don yéu cAu
thi hanh 4n, néu nguoi phai thi hanh 4n chua thi hanh xong khodn tién trén thi con phai
trd cho nguoi dugc thi hanh an khoan tién 1ai theo muc 13i suat quy dinh tai Diéu 357
va khoan 2 Piéu 468 cta B luat din s nam 2015 twong Gng voi sé tién va thoi gian
cham thanh toan.

3. Khong chap nhan yéu cau khoi kién cua nguyén don ong H d6i voi bi don
Cong ty TNHH SH vé yéu cau thanh toan tién dong bao hiém xa hoi.
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Ngoai ra, ban &4n so tham con tuyén vé phan an phi lao dong, viéc thi hanh ban &n
khi phat sinh hiéu luc phap luat va quyén khang cao cua cac bén duong su.

Ngay 26/9/2022, nguyén don 6ng H c6 don khang cao mot phan ban an so tham,
de nghi Toa an cap phlc tham sira ban &n so thim theo hudng chap nhan toan bo yéu
cau khai kién ctia nguyén don 6ng H.

Tai phién toa phic tham, nguoi dai dién hop phap cua nguyén don van giit
nguyén yéu cau khai kién va yéu Cau khang cao cua minh. Nguoi dai dién hop phép
cta bi don va Luat su bao vé quyén va loi ich hop phap cho bi don van giit nguyén
quan diém cua minh, dong y véi quyet dinh cua ban 4n so tham. Hai bén duong su
khong ti thoa thuan duoc voi nhau vé viée giai quyét vu an va khdng cung cp thém
tai liéu, chiing cr méi.

Dai dién Vién kiém sat nhan dan tinh Binh Duong phat biéu y kién: qua trinh thy
ly giai quyét vu an tai TOa an cap phiic thim, nhirng ngudi tién hanh t6 tung va nhitng
nguoi tham gia to tung da thyc hién ding cac quy dinh cta B luat T tung dan su. Vé
hudng giai quyet VU &n, Cin cir VAo C4c tai lidu, ching ctr c6 trong ho so, nhan thay
ong H cho rang: ngay 07/02/2022, 6ng H dén Cong ty lam viéc nhung bao vé khong
cho vao va noi rang Cong ty cho 6ng H nghi viée ludn, nhung dng H khong cung cap
dugc chimg ¢t dé chimg minh. Do d6, Toa an cap so tham xir khong chap nhan yéu
cau khai kién ciia 6ng H vé van dé nay 1a c6 cin ci. Ong H khang cao dé nghi sira ban
an so tham nhung khong cung cap duoc chimg ctr mgi dé chimg minh, dé nghi Toa &n
cap phuc thim khéng chip nhan yéu cau khang céo, giir nguyén ban an so tham. Vé
kién nghi khic phuc thiéu sot: khdng.

Sau khi nghién ctru cac tai liéu, ching cir c6 trong h6 so vu an da duoc tham tra
tai phién toa; y kién trinh bay cua cac bén duong sy va quan diém cua dai dién Vién
kiém sat nhan dan tinh Binh Duong vé hudng giai quyét vu an;

NHAN PINH CUA TOA AN:

[1] Vé quan hé phap luat tranh chap va tham quyen giai quyét: day la vu an lao
dong veé viéc “Tranh chap don phuong cham dut hop dong lao dong”, “yéu cau thanh
toan tién luong va tién bao hiém xa hoi” thudc tham quyén giai quyet cua Toa an nhén
dan thi xa T, tinh Binh Duong theo quy dinh tai diém ¢ khoan 1 Diéu 35, diém a khoan
1 Piéu 39 cua Bo luat TH tung dan su.

[2] Xét don khang cao cua nguyén don 6ng H dugc thuc hién trong thoi han luat
dinh va nguoi khang cdo thudc truong hop duge mién ndp tién an phi phic tham nén
hop I¢€.

[3] V& noi dung, nhan thdy: qua trinh giai quyét vu &n, nguyén don éng H va
nguoi dai dién hop phap cua nguyén don cho rang ong H vao Cong ty lam viéc ké tur
thang 8 nam 2018 v&i cong viéc 1a chuyén gia theo Gidy phép lao dong sb
058156/0024913/BBD/BQL-GP ¢6 thoi han dén ngay 23/9/2022, mirc luong nim
2021 14 3.000 USD, twong tmg véi 68.520.000 ddng/thang. Khi vao 1am viéc hai bén
c6 ky két hop dong lao dong, nhung Cong ty khong giao cho 6ng H. Dén thang 02 nam
2022, Cong ty cho 6ng H thdi viéc nhung khong c6 1y do chinh dang, khong ban hanh
quyét dinh 1a don phwong cham dit hop dong lao dong tréi phap luat. Do d6, 6ng He
Chao khoi kién yéu cau Cong ty phai thanh toan luong, boi thuong thiét hai véi tong
s tién 1.637.029.289 dong va khong yéu cau Cong ty nhan trd lai lam viéc. Nguoi dai
dién hop phép cua bi don Cong ty xac dinh: 6ng H vao Cong ty lam viéc tir ngay
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24/9/2020, hai bén c6 ky két hop dong lao dong vai thoi han 02 nim, mic luong 12
18.000 Nhéan Dan Té (NDT) tir thang 01 nam 2021, nhung hop dong da bi thét lac,
Cong ty khong con luu gitt nén Cong ty khdng thé cung cip cho Toa &n; hop dong lao
dong trén Cong ty cd nop cho Ban Quan ly cac khu cong nghi¢p tinh Binh Duong dé
Xin gidy phép lao dong cho 6ng H, ngay két thic hop ddng lao dong 1a ngay ghi trén
gidy phép (bat luc 179). Cong ty xac dinh con ng tién luong cua dng H tir thang 7 dén
thang 12 nam 2021 va tién lvong thang 01 nam 2022; tuy nhién, tir thang 8 dén thang
10 nam 2021, do anh hudng cua dich bénh Covid-19 nén Cdng ty véi 6ng H cé thoa
thuan thanh toan 50% lwong nén tién lwong thang 8, 9 va 10 nam 2021, Cong ty chi
ddng y thanh toan cho éng H 50%; vé yéu cau doi boi thuong thiét hai cua 6ng H,
Cong ty x4c dinh Céng ty khdng don phuong chim dit hop dong lao dong véi 6ng H,
6ng H tu y bo viéc nén Cong ty khong chip nhan bdi thuong. Theo Bién ban xac minh
ngay 08/9/2022 cua Toa an nhan dan thi xa T thi hién nay Ban Quan ly cac khu cong
nghiép tinh Binh Duong khong con luu giit hop dong lao dong néu trén. Tuy nhién,
cin ctr vao Gidy phép lao dong sb 058156/0024913/BBD/BQL-GP c6 thoi han dén
ngay 23/9/2022 va loi khai ctia nguoi dai dién hop phap cho bi don, ¢ can ctr Xac dinh
gitta Cong ty véi dng H cd giao két hop dong lao dong thoi han 02 niam, ké tir ngdy
24/9/2020 dén ngay 23/9/2022.

[4] Xét yéu cau khai kién va yéu cau khang cao cua 6ng H vé viéc budc Cong ty
phai bdi thudng do don phuong cham dit hgp dong lao dong, nhan thay: qua trinh giai
quyét vu an, nguoi dai dién hop phép cua nguyén don va nguoi dai dién hop phép cua
bi don déu thong thira nhan hop thu dién tir jacon@shiyo.com.tw 1a cua 6ng K, chirc
vu Tong gidm doc cua Cong ty S (1 ngudi dai dién theo phap luat); hop thu dién tir
johnny - he@sianghe.com.vn 12 ctua 6ng H nén theo quy dinh tai khoan 2 Diéu 92 cua
Bo luat T6 tung dan su thi day dugc xem 14 tinh tiét, su kién khong phai chirng minh.
Ngay 22/01/2022, 6ng H guri thu dién tir cho 6ng K theo dia chi jacon@shiyo.com.tw
dé xin nghi viéc tai Cong ty tir ngdy 01/02/2022, nhung ong K khong dong y va chi
dao cho ba M la nhan vién phong nhan sy tra 16i chi cho 6ng H nghi phép 05 ngay, ké
tir ngay 24 dén 28 thang 01 nim 2022 va 6ng H chiap nhan nghi. Hét thoi han nghi
phép la ngay 28/01/2022 (tic ngay 26 thang Chap nim Tan Stru - Am lich), ciing 1a
ngay Cong ty cho nghi tét Nguyén dan nén ong H khong dén Cong ty lam viéc ma &
nha nghi Tét. Nguoi dai dién hop phép cua nguyén don cho ring: ngay 07/02/2022,
6ng H dén Cong ty lam viéc nhung bao vé ndi Cong ty cho dng H nghi viéc nén 6ng H
khong thé vao Cong ty 1am viéc cho dén nay; tuy nhién, 6ng H va nguoi dai dién hop
phap khong cung cap duoc tai liu, ching cir & chimg minh viéc Cong ty cho éng H
nghi viéc va bao vé Cong ty c6 hanh vi ngan can khéng cho 6ng H vao Céng ty lam
viéc. Qua trinh giai quyét vu &n, nguoi dai dién hop phap cua bi don khdng thira nhan
va xac dinh: sau thoi gian nghi phép, 6ng H khdng dén Cong ty lam viéc cho dén nay,
tu y bo viéc 05 ngay lién tuc khoéng c6 ly do nén dugc xem 1a ty y bo viéc; bao vé
Cong ty khdng c6 tham quyén khong cho éng He vao lam viéc va khong biét tiéng
Trung Qudc nén khong thé giao tiép, trao doi véi ng H.

[5] Xét thuc té ngay 22/01/2022, éng H d3 c6 don xin nghi viéc tai Cong ty
ter ngay 01/02/2022, don dugc gui qua hop thu dién tir cho nguoi dai dién theo
phép luat ciia Cong ty nhung chua duoc déng y. Sau khi nghi phép va nghi tét
Nguyén dan, tir ngay 07/02/2022 trg di, ong H khong dén Cong ty 1am viéc nhung
khong c6 ly do. Bén ngay 15/3/2022, 6ng H c6 don giri Ban Quan 1y céc khu cong
nghiép tinh Binh Duong dé yéu cau giai quyét tranh chap. Xét thay, theo quy dinh tai
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diém e khoan 1 Piéu 36 ctia Bo luat Lao dong nim 2019 (cO hiéu luc tir ngdy
01/01/2021) thi viéc dng H khdng dén Cong ty 1am viéc 05 ngay lién tuc khdng cé ly
do chinh dang, Cong ty cé quyen don phu:ong chdm dut hop dong lao dong Tuy
nhién cho dén nay, Cong ty van chua c6 bat ky hanh vi hay quyét dinh nao vé viéc
chdm dat hop ddng lao dong voi 6ng H. Mat khac, 6ng H la ngudi Trung Qudc, bao
vé Coéng ty khong biét tiéng Trung Qudc va cong viéc cua 6ng H tai Cong ty la
chuyén gia nén bao v¢ Cong ty khong c6 quyén ngan can ong H vao Cong ty lam viéc
khi chua duoc sy dong Y bang quyét dinh ciia ngudi ¢ thim quyén nén 101 trinh bay
ma nguoi dai dién hgp phap cho nguyén don néu ra la khéng cé co so. Do khong co
cin cir xac dinh Cong ty don phuong chim dit hop dong lao dong trai phap luat vai
6ng H nén Toda an cap so tham khong chip nhan yéu cau khai kién ndy cta nguyén
don la c6 can cu.

[6] Xét yéu cau cua 6ng H vé viéc budc COng ty thanh toén tién dong bao hiém
xa hoi, bao hiém y té, nhan thay: tai phién toa so tham, ngudi dai dién hop phép cua
nguyén don va nguoi dai dién hop phap cia bi don déu thong nhat xac dinh khi ky két
hop ddng lao dong, hai bén khong cé thoa thuan vé viéc tham gia bao hiém x4 hoi, bao
hiém y té; nguoi dai dién hop phap cua bi don xé4c dinh danh sach tham gia bao hiém
x4 hoi, bao hiém y té tai Bao hiém x4 hoi thi xa Tan Uyén khong c6 tén dng H. Mt
khéac, viéc tham gia bao hiém xa hoi, bao hiém y té 1a trach nhiém chung cua ngudi lao
dong va nguoi st dung lao dong; truong hop nguoi lao dong va ngudi str dung lao
dong co6 tham gia thi cac chi phi phat sinh néu c6 s& do quy bao hiém x& hoi chi tra.
Viéc ong H khoi kién yéu cau Cong ty phai thanh todn khoan tién dong bao hiém xa
hoi, bao hiém y té 1a khong co can cu.

[7] Xét yéu cau khoi kién cua nguyén don 6ng H vé viéc budc Cong ty thanh
toan tién lvong thang 13 nam 2021, tién vé may bay vé Trung Qudc va chi phi xe dua
rude thang 01 nam 2022, nhén thay nguyén don va nguoi dai dién hop phap cua
nguyén don cho rang hop dong lao dong 6 thoa thuan, nhung khdng cung cap dugc
hop dong dé ching minh; Toa an cap so thdm da tién hanh xac minh, thu thap hop
dong lao dong nhung khong thu thap duge. Qua trinh giai quyét vu an, nguoi dai dién
hop phap ciia bi don khong thira nhan ¢6 viéc thoa thuan trén nén khong cé cin ctr dé
xem xét. Mt khéc, theo khoan 4 Piéu 13 Thoa udc lao dong tap thé ciia Cong ty quy
dinh: nguoi lao dong lam viéec du 12 thang s& duoc thudng it nhat 01 thang luong,
trong nam 2021 do anh hudng cta dich bénh Covid-19, cac thang 8, 9 va 10 nam 2021
hai bén thoa thuan thanh todn 50% luwong, Ong H khong lam viéc du 12 thang nén
khong du diéu kién dé duoc thuong. Riéng tién vé may bay vé Trung Qudc va tién xe
dua rude nhan vién, nguoi dai dién hop phap cua bi don xac dinh Cong ty c6 ché do
thanh toén tién vé may bay va tién xe dua ruéc cho chuyén gia, nhung do nguyén don
chua xuat trinh duoc cac hoa don chimg tir nén bi don Cong ty chua thanh toan. Do
d6, Toa an cap so tham khéng chip nhan cac yéu cau khoi kién nay 1 ¢é can ci.

[8] Céc phan khac cia ban &n so tham khong c6 khang céo, khang nghi dé phat
sinh hiéu lyc phap luat nén Toa an cap phuc tham khdng xem xét.

[9] Tir nhitng phén tich va lap luan néu trén, Toa &n cap phc tham khong chp
nhan yéu cau khang céo cua nguyén don 6ng H, gilr nguyén ban an so tham. Quan
diém cua dai dién Vién Kiém sat nhan dan tinh Binh Duong vé hudng giai quyét vu an
1a phtt hop.
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[10] V& an phi lao dong phiic tham: nguyén don éng H dugc mién an phi theo
quy dinh cta phap luat.

Vi cac lé trén;
QUYET PINH:

Cin cr khoan 1 Piéu 148, khoan 1 Diéu 308 va Diéu 313 cua Bo luat T tung
dan su; diém a khoan 1 Diéu 12 Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 cia Uy ban Thudng vu Qudc hoi khda 14 quy dinh vé muc thu, mién,
giam, thu, ndp, quan ly va str dung an phi, 1¢ phi Toa an.

1. Khong chap nhan yéu cau khang céo cua nguyén don 6ng H. Giir nguyén Ban
an s0 09/2022/LB-ST ngay 12-9-2022 cua Toa an nhan dan thi xa T, tinh Binh Duong
nhu sau:

1.1. Khong chip nhan yéu cau khoi kién cia nguyén don 6ng H ddi voi bi don
Cong ty TNHH SH vé viéc yéu cau boi thuong do don phuong cham dat hop dong lao
dong.

1.2. Chap nhan mot phé”m yéu cﬁl‘l khot kién cua nguyén don 6ng H d6i véi bi
don Qﬁng ty TNHH SH vé viéc yéu cau thanh toan tién luong, 1ai suat cham tra doi
v6i tién luong da 1am viéc. Bugc Cong ty TNHH SH phai thanh toan cho 6ng H cac
khoan tién sau:

Tién luong di 1am viéc 1a 258.246.000 dong.

Tién luong ngimg viée 1a 95.085.000 dong.

Tién 14i do cham thanh toan luong 1a 9.087.787 ddng.

Tong cong 1a 362.418.787 dong.

Ké tir ngay ban an c¢6 hiéu luc phap luat, ngudi dugc thi hanh 4n ¢6 don yéu cau
thi hanh an, néu ngudi phai thi hanh 4n chua thi hanh xong khoan tién trén thi con phai
tra cho ngudi duge thi hanh an khoan tién 14i theo muc 13i suat quy dinh tai Piéu 357
va khoan 2 Piéu 468 ctua Bo luat Dan sy nam 2015 twong tng véi so tién va thoi gian
cham thanh toan.

1.3. Khong chp nhan yéu cau khéi kién cua nguyén don 6ng H doi voi bj don
Cong ty TNHH SH vé yéu cau thanh toan tién dong bao hiém xa hdi, bao hiém y te.

1.4. V& an phi lao dong:

Nguyén don dng H duoc mién &n phi lao dong so tham theo quy dinh ctia phap
luat.

Bi don Cong ty Cong ty TNHH SH phai chiu 10.872.564 dong an phi lao dong
so tham.

2. An phi lao dong phiic tham: Nguyén don 6ng H duoc mién theo quy dinh cia
phap luat.

Truong hop ban &n duwoc thi hanh theo quy dinh tai Piéu 2 ciia Ludt Thi hanh an
dan s thi nguoi duoc thi hanh an dan sw, nguwoi phai thi hanh an dan sw cé quyén
thoa thugn thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an hoac cuéong
che thi hanh an theo quy dinh tai cac Dieu 6, 7, 7a, 7b va 9 cua Ludt Thi hanh an dan
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su; thoi hiéu thi hanh an dwoc thue hién theo quy dinh tai Biéu 30 cia Ludt Thi hanh
an dan su.

3. Ban an phuc tham c6 hiéu luc phép luat ké tir ngdy tuyén an./.

Noi nhan: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong; THAM PHAN - CHU TQA PHIEN TOA
-TAND thixaT;

- Chi cuc THADS thi xa T;

- Cac dugng su;
- Luu: To HCTP, Toa LD, HSVA.

Nguyén Pic Cuong



