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V/v¢Tranh chip hop dong dich
vu”.
NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phan Hpi dong xét xvr phiic thdm gom co:

Tham phdn — Chii toa phién toa: Ba Chau Kim Anh

Cdc Tham phdn: Ba Phan Thi Ut

Ong Nguyén Tién Diing

- Thu ky phién toa: Ba Nguyén Thi Luu - Thu ky Toa an nhan dan Thanh
phd Ho Chi Minh.

- Pai dién Vign kiém sdt nhin din Thanh phé Ho Chi Minh tham gia
phién toa: Ba Hoang Thi Hoai Phuong - Kiém sat vién.

Trong ngay 25 thang 4 nam 2024 tai Phong xtr an - T0a &n nhan dan Thanh
phd Ho Chi Minh xét xir phtic tham cong khai vu 4n dan sy phiic tham thu 1y s6
142/2024/TLPT-DS ngay 23 thang 01 nam 2024, vé viéc “Tranh chép hop dong
dich vu”.

Do Ban 4n dan su so tham s 637/2023/DS-ST ngay 29 thang 9 nim 2023
ctia Toa an nhan dan quan Tan Phu, Thanh phd Ho Chi Minh bi khang cdo.

Theo Quyét dinh dua vu 4n ra xét xir phtic tham sé 1833/2024/QD-PT ngay
09 thang 4 nim 2024 ctia Toa 4n nhan dan Thanh phd HO Chi Minh, gitra:

- Nguyén don: 6ng Pd Thanh H, sinh nim 1991.

Pia chi cu tra: S6 D, dudng G, T6 dan phé F, Khu phd D, phuong P, thanh
phé T, Thanh phd H6 Chi Minh.

Dia chi lién hé: S6 B, duong N, phuong T, quan T, Thanh phé H6 Chi Minh.
Nguoi dai dién theo iy quyén ciia nguyén don: 6ng Nguyén Vin H1, sinh
nim 1993; Theo Gidy Uy quyén sd cong chung 013094, quyén sb
12/2022TP/CC-SCC/HDPGD ngay 16/12/2022.



Dia chi cu tra: xa b, huyén b, tinh Pk Nong.
Dia chi lién hé: S6 B, dudng N, phudng T, quan T, Thanh phd H6 Chi Minh.

- Bi don: Cong ty c6 phéin T1.

Nguwoi dai dién theo phdp ludt: ba Nguyén Thi Kim C, sinh nim 1985; Chirc
vu: Giam ddc.

Dia chi tru s¢: S6 D, duong D, phuong T, quan T, Thanh phd H6 Chi Minh.
Nguoi dai dién theo iy quyén ciia bi don: 6ng Tran Phic X, nam 1991;
Theo Gidy y quyén ngay 06/3/2023 do Cong ty c6 phan T1 1ap.

Dia chi lién hé: SO D, duong D, phuong T, quan T, Thanh phé HO Chi Minh.

Nguoi khdng cdo: Cong ty ¢b phin T1.
NOI DUNG VU AN:

“Theo don khéi kién dé ngay 18/10/2022, don siva doi, bé sung va trong
qud trinh gidi quyét vu dn, nguyén don trinh bay:

Vao thang 8/2019, nguyén don va Cong ty cd phan T1 (sau day goi tat 1a
Cong ty) c6 thoa thuan vé viéc nguyén don sé& cung cap nhan cong, thay mit Cong
ty quan 1y giam sat dé thuc hién viéc thi cong hé théng co dién Toa nha 13, thudce
du an VINCITY PARK c6 dia chi tai duong N, phuong L, Quan I, Thanh phd Ho
Chi Minh (sau day goi tit 1a Cong trinh Quén I). Ngay 03/02/2020, nguyén don
va Cong ty T2 ky két Hop dong thi cong sd: 01 VPBS7/LP&MRHIEN, noi dung
1a nguyén don nhan cung cap nhan cong va lap dat hé théng diéu hoa khong khi,
hé thong thong gi6 tai cong trinh cao 6¢ Vin phong BS7 toa lac tai L6 C Khu A,
P, phuong T, Quan G, Thanh phd H6 Chi Minh (sau ddy goi tat 1a Cong trinh
Quan G). Pong thoi két hop véi bi don nghiém thu véi Chu dau tu (Nha thau
chinh cac hang muc d3 thi cong theo thuc té tai cong trinh va cac thong s6 ki thuat
chi tiét 3 dugc thong nhat phé duyét).

Qua trinh thyc hién hop dong, nguyén don di thuc hién theo ding ndi dung
cac bén thoa thuan, cac cong trinh thudc 02 du an trén da hoan thanh ding thoi
han, da nghiém thu va dua vao sir dung 6n dinh tir nam 2020 dén nay. Nguyén
don va Cong ty di thanh toan sd tién theo hop dong, cu thé:

Péi véi Cong trinh Quéan G, cac bén thdng nhét s6 tién cong no con lai Cong
ty s& thanh toan 1a: 253.267.33d6ng (hai trim nim muoi ba triéu, hai trim sau
muoi bay nghin, ba trim ba muoi hai déng). Viéc xac nhan thé hién tai Bang gia
tri thi cong doi H, cac bén c6 ky tén, dong dau. Boi véi Cong trinh Quan I, cac
bén thong nhit sb tién cong ng con lai 1a 827.000.000dd6ng (tam trim hai muoi
bay triéu dong), trudc ngay 30/4/2020 thanh toan sd tién 327.000.000d6ng (ba
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trim hai muoi bay triéu dong), con lai Cong ty cam két s& sém thanh toan vao
ngay 31/8/2020 va xac nhan con no lai nguyén don sé tién 627.400.000ddng (sau
tram hai muoi bay triéu, bon trim nghin dong). S6 tién trén cic bén thoa thuan s&
chia thanh cic dot thanh toan nhu sau: Ngay 05/9/2020, thanh toan sé tién
200.000.000d6ng (hai trim triéu déng); Ngay 05/10/2020, thanh toan sb tién con
lai 12 227.000.000d0ng (hai trim hai muoi bay triéu dong). Ngay 05/11/2020,
thanh toan s6 tién con lai 1 227.000.000d6ng (hai trim hai muoi bay triéu dong).
Tuy nhién, Cong ty chi méi thanh toan sb tién 44.733.000dong (bén muoi boén
triéu, bay trim ba muoi ba nghin dong).

Nguyén don khoi kién yéu cau Coéng ty thanh toan sd tién no con lai 1a
582.267.000d6ng (nam trim tAm muoi hai triéu, hai trim sau muoi bay nghin
déng); va 13i chim tra cia sd tién trén tam tinh dén ngay 05/9/2021 la
164.315.747déng (mdt trdm sdu muoi bon triéu, ba trim mudi 1dm nghin, bay
trim bén muoi bay dong). Tong sd tién 13 796.582.747 ddng (bay tram chin muoi
sdu triéu, nim trim tm muoi hai nghin, bay trim bén muoi bay dong), yéu cau
thanh toan mot 1an sd tién trén.

Tai phién toa so tham Nguyén don rat mot phan yéu cau. Nay chi giir yéu
cau budc COng ty phai tra sb tién 500.000.000d6ng (nim tram triéu dong) theo
Bang gia tri quyét toan dbi voi Cong trinh Quan I va tinh 13i suat 10%/nam tir
ngay 05/11/2020 dén ngay 05/9/2023 1a 141.666.667d6ng (mdt traim bdn muoi
moét triéu, sau trim sau muoi sau nghin, sau trim sau muoi bay dong). Tong cong
la 641 .666.667d6ng (sau tram bon muoi mot triéu, sau trim sdu muoi sau nghin,
sau tram sau muoi bay dong), thanh toan mot 1an so tién trén ngay khi 4n c6 hiéu
luc phap luat.

*Bi don la Cong ty c6 phdn TI trinh bay: Bi don xac nhan c6 thoa thuan
v6i nguyén don cung cip nhan cong, thay mat cong ty Q dé thuc hién Cong trinh
Quan I. Ngay 03/02/2020, hai bén tiép tuc ky két Hop dong thi cong sb:
01.VPBS7/1 P&MRHIEN nhén cung cip nhan cong va lap dit hé théng diéu hoa
khong khi, hé théng thong gi6 tai Cong trinh Quan G. Pong thoi két hop nghiém
thu véi Chii ddu tu (Nha thau chinh hang muc thi cong theo thyc té tai cong trinh
va cac thong s6 ky thuat chi tiét dd duoc thong nhat phé duyét). Qua trinh thyc
hién hop dong, Cong ty di thanh toan 327.000.000dong (ba trim hai muoi bay
triéu dong), con lai so tién 500.000.000d6ng (nam trdm triéu dong) sé thanh toan
sau khi nhan duoc thanh toan phan phat sinh tir cdng ty U1. Déi v6i cau khoi kién
ctia nguyén don, Cong ty dé nghi Toa 4n cho thém thoi gian dé hai bén d6i chiéu
cong no va thoéa thuan vaoi nhau.
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*Nguoi lam chimg - 6ng Nguyén Cao T trinh bay: Ong va mét sé nguoi ban
choi cung nhom dugc nguyén don ru lam chung khi nhén cong trinh thi cong c6
lién quan dén tay nghé chuyén mén ctia minh, nguyén don chuyén lam quat thong
gi0,..., chung t6i lam viéc theo tay nghé cia mdi ngudi, tiy tinh chit cong viéc va
ting giai doan; ong xac nhan nguyén don di ung tién thanh toan tién cong cho
cac thanh vién trong nhom (khoang 100.000.000d6ng) d6i voi cong trinh & Quan
l. S6 tién ching t61 nhan duoc sé tu chia nhau theo cong viéc minh lam, vi du
nguyén don 1am 6ng nude thi duge hudng tién cong theo cong viéc do.

“Tai Bdan dn ddn sw so thim so 637/2023/DS-ST ngay 29 thdng 9 nim
2023, Toa dn nhin din qudn Tan Phii, Thanh phé Hé Chi Minh quyét dinh:

1/ Pinh chi xét xir mot phan yéu cau khai kién ctia nguyén don doi véi sb
tién con no 82.267 .OOOdéng (tam muoi hai tri¢u, hai tram sdu muoi bay nghin
d6ng) theo Hop dong thi cong sd 01.VPBS7/LP&MRHIEN ngay 03/02/2020;

2/ Chap nhan mot phan yéu cau khoi kién ctia nguyén don budc bi don phai
c6 trach nhiém tra sb tién 641.666.667dong (sau tram bén muoi mét triéu, sau
trim sdu muoi sdu ngan, sau trim siu muoi bay dong); trong do: ng gbc 1a
500.000.000d6ng (nam tram triéu dong), no 14i 1a 141.666.667d6ng (mot tram bon
muoi mdt tridu, sau trim sdu muoi sdu ngin, sdu trim sau muoi bay dong), tra
mot 1an ngay khi ban an c6 hiéu lyc phap luat.

Ngoai ra, Ban an dan sy so tham con tuyén vé€ an phi, quyén khang céo va
nghia vu thi hanh an cua cac duong su.

Ngay 13/10/2023, bi don khang céo toan bd Ban an dan su so tham s
637/2023/DS-ST ngay 29 thang 9 nam 2023 ctia Toa an nhan dan quan Tan Phq,
Thanh phd H6 Chi Minh. Dé nghi Toa 4n cdp phuc tham hily ban an so tham.

*Tai phién toa phiic thim:

Nguyén don giit nguyén yéu cau khoi kién budc Cong ty thanh toan s tién
500,000,000d6ng thi cong cong trinh con thiéu va tién 14i phét sinh nhu ban an so
tham da tuyén. D& nghi khong chap nhan yéu cau khang céo cua bi don.

Bi don giit nguyén yéu cau khang cdo, yéu cau Toa an cap phac tham huy
ban an so tham véi cac 1y do. Pua thiéu ngudi tham gia td tung 1 nhimng ngudi
cung lam chung cong viéc voi nguyén don dé thuc hién Hop dong thi cong véi bi
don; nguyén don khong c6 quyén khai kién voi 1y do theo Bang gia tri quyét toan
cong trinh Vincity Poi H, ngay 19/5/2020 giita nguyén don va Cong ty (goi tat 1a
Bang quyét toan ngay 19/5/2020), c6 thé hién ndi dung nguyén don dtng ra cung
cap vat tu phuc vu cong trinh, 13 cong viéc can phai dang ky kinh doanh. Mat
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khac, hai bén chua théng nhat cong ng, ndi dung dugc ghi trong Bang quyét toan
ngay 19/5/2020, bi don c6 ghi “con lai 500,000,000 dong thanh todn ngay sau khi
nhdn dwoc thanh todn phan phat sinh tir Cong ty U2”, nay chua nhan duoc tién
ctia U nén chua thé thanh toan theo yéu cau cua nguyén don.

“Pai di¢n Vign kiém sdt nhan dan Thanh pho Hoé Chi Minh phdt biéu y
kién ciia Vién kiém sdt vé viéc tudn thii phdp ludt trong qud trinh gidi quyét vu
dn ¢ giai doan phiic tham:

Vé t6 tung: Tham phan, Hoi dong xét xur thuc hién ding quy dinh cta Bo
luat T6 tung dan su, dam bao cho cac duong su c6 cac quyén va nghia vu theo
quy dinh; gti cac Quyét dinh, Thong bao cho Vién kiém sat cung cip, duong su
day du, dung thoi han. Hoi dong xét xir diing thanh phan, phién toa dién ra theo
ding trinh tu va quy dinh cua phap luat.

Vé ndi dung: P& nghi giit nguyén quyét dinh cia ban an so tham, khong
chap nhan khang cdo cta bi don.

NHAN PINH CUA TOA AN:

Sau khi nghién cuu cac tai liéu co trong ho so vu dn dwoc tham tra tai phién
toa va can cur vao két qua tranh ludn tai phién toa, Hoi dong xét xu phuc tham

nhan dinh.

[1] V& hinh thirc: Pon khang cdo cua bi don duoc lam trong thoi han luat
dinh phu hop véi quy dinh tai Diéu 271, Diéu 272 va Diéu 273 B luat T tung
dan sy nim 2015. Bi don d3 nop tam tng an phi phuc thim theo quy dinh nén
duoc chép nhan vé hinh thiec.

[2] V& noi dung : Nguyén don rit mot phan yéu cau khai kién d6i véi sb tién
82.267.000d6ng (tam muoi hai triéu, hai trim sau muoi bay nghin déng) theo Hop
dong thi cong s6 01.VPBS7/LP&MRHIEN ngay 03/02/2020, 13 tu nguyén, khong
trai phap luat. Nguyén don khong khang céo ban an so tham, can duoc giit nguyén
phan nay.

[3] Can ct trinh bay cua cac duong su va cac tai liéu c6 trong hd so xac dinh
nguyén don va Cong ty c6 thoa thuan vé viéc nguyén don cung cip nhan cong,
thay mat Cong ty Q thuc hién viéc thi cong hé théng co dién Toa nha 13, thudc
du an VINCITY PARK c6 dia chi tai duong N, phuong L, Quan I, Thanh phé Ho
Chi Minh. Ngay 03/02/2020, hai bén tiép tuc ky két Hop dong thi cong sb: 01
VPBS7/LP&MRHIEN, ndi dung l4 nguyén don nhan cung cip nhan cong va lap
dit hé thong diéu hoa khong khi, hé théng thong gio tai cong trinh cao d¢ Vian
phong BS7 toa lac tai L6 C Khu A, D, phuong T, Quan G, Thanh phé HO Chi
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Minh (sau dy goi tit 1a Cong trinh Quén G). Tai phién tda Cong ty xac nhén
Cong trinh tai Quéan I thoa thuan truc tiép bang 151 néi véi nguyén don; Cong trinh
Quan G c6 ky hop ddng véi nguyén don. Nguyén don thira nhan dai dién dung ra
nhan cong trinh v&i bi don, nén da tu tng tién thanh toan cho cong nhan nhing
hang muc ma bi don chua tra. Bi don thtra nhan chi théa thuan truc tiép vO1 nguyén
don vé khdi lwong cong viéc, con lai tién tra cho cong nhan nguyén don ty giai
quyét, bi don khong quan 1y nhan cong. Do d6, Hoi dong xét xir xét thiy khong
can thiét phai dua toan bo nhan cong Doi H vao tham gia t6 tung. Truong hop néu
c6 tranh chap lién quan dén ho v6i nguyén don thi giai quyét bang mot vu an khac
khi c¢6 yéu cau. Khong chip nhan yéu ciu niy cia Cong ty.

[4] Can cG thira nhan cia Coéng ty con no nguyén don sb tién
500.000.000d6ng (nam tram triéu dong) s& “thanh todn ngay sau khi nhin dwoc
thanh todn phan phat sinh tir cong ty U1”. Nhung khong duoc nguyén don dong
¥ do ndi dung bi don ghi dé ty cam két, nhung dén nay bi don ciing khong thanh
toan. Xét thay, viéc thanh toan theo bang gia tri quyét toan la thuc hién giita
nguyén don va bi don sau khi thuc hi¢n xong cong trinh. Con ndi dung bi don néu
thanh toan khi nhan duoc thanh toan phan phat sinh tir Cong ty U1, khong nam
trong thoa thoa thuin ban dau, nay nguyén don ciing khong dong ¥ ndi dung dé
nghi ndy cta bi don 14 khong trai thoa thuan, 1a phu hop, can duoc chap nhan

[5] Xét thay hai bén duong sy thira nhan céng trinh Quén I d3 hoan thanh tir
thang 5/2020 thé hién tai Bang gia tri quyét todn cong trinh Vincity Poi H, ngay
19/5/2020 giita nguyén don va bi don. Cong trinh thyc tién di dua vao sir dung tir
nam 2020 dén nay dugc nguyén don bao tri diung theo thoa thuan, Cong ty khong
dua ra dugc cac can ctt co phat sinh thiét hai; khong c6 thoa thuan bi don tra tién
khi nhan duogc tién tir Unicons. Noi dung “nhdn dwoc thanh todn phdn phat sinh
fir CONg ty U1” khong thude trach nhiém cta nguyén don va chi 1a cam két cua
Cong ty, nhung khong dugc nguyén don dong y. Do d6, can chap nhan yéu cau
khoi kién cua nguyén don budc Cong ty phai tra 500,000,000 dong con thiéu 1a
c6 co s¢. Khong chip nhan yéu cau khang cao ciia Cong ty cho rang hai bén chua
quyét toan xong dé kéo dai thoi gian thanh toan cho nguyén don. Can gitr nguyén
quyét dinh ciia Ban 4n so tham, khong chap nhan yéu cau khang céo ciia Cong ty
vé phan nay.

[6] V& tién 13i do nghia vu cham thyc hién cua Cong ty sau khi cong trinh
dua vao st dung tir thang 5/2020, lam anh hudng dén quyén loi ctia nguyén don.
Nguyén don chi yéu cau tinh 13i tir 05/11/2020 dén ngay 05/9/2023 1a ¢6 lgi cho



Cong ty nhu nhan cta Toa an cip so thAm. Céan giir nguyén ban 4n so thim vé
phan nay, khong chip nhan khang cdo ctia Cong ty.

[6] Do Cong ty khong dugc chap nhan khéng céo, phai chiu an phi dan su
phuc tham. An phi dan sy so thidm duoc giit nguyén.
Vi cac I€ trén,
QUYET PINH:
Ap dung khoan 1 Piéu 308 Bo luat T tung dan sy nam 2015;

Ap dung Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cia Uy
ban thuong vu Qudc hoi quy dinh vé murc thu, mién, giam, thu ndp, quan 1y va st
dung an phi, 1€ phi Toa an.

Khong chap nhan toan bo yéu cau khang cdo cta bi don, giit nguyén ban
an dan sy so tham s6 637/2023/DS-ST ngay 29 thang 9 nam 2023, Toa an nhan
dan quan Tan Pha, Thanh phdé H6 Chi Minh, quyét dinh:

1. Pinh chi xét xtr mot phan yéu cau khoi kién ciia nguyén don ddi véi s6
tién con ng 82.267.000d6ng (tAm muoi hai triéu, hai trim sau muoi bay nghin
d6ng) theo Hop dong thi cong s6 01.VPBS7/LP&MRHIEN ngay 03/02/2020;

2. Chap nhan mot phan yéu cau khoi kién cta nguyén don budc bi don phai
c6 trach nhiém tra sb tién 641.666.667d0ng (sau trim bén muoi mét triéu, sau
trdm sdu muoi sdu ngan, sau trim sdu muoi bay dong); trong do: ng goc 1a
500.000.000d6ng (nim tram triéu ddng), no 14i 13 141.666.667d6ng (mot tram bdn
muoi mot tridu, sau trim sau muoi sdu ngan, sau trim sau muoi bay dong), tra
mot 1an ngay khi ban an c6 hiéu luc phap lut.

3. Ké tir ngay ban 4n, quyét dinh c6 hiéu luc phap luat (d6i véi cac truong
hop co quan thi hanh 4n c6 quyén chi dong ra quyét dinh thi hanh an) hozc ké tir
ngay c6 don yéu cau thi hanh an ciia nguoi duoc thi hanh an (ddi voi cac khoan
tién phai tra cho ngudi duge thi hanh 4n) cho dén khi thi hanh an xong, bén phai
thi hanh an con phai chiu khoan tién 13i cta sb tién con phai thi hanh an theo mirc
13i suét quy dinh tai Diéu 357, Diéu 468 ctia BO luat Dan sy nim 2015, trir truong
hop phap luat c6 quy dinh khéc.

4. Vé an phi dan sy :

An phi dan su so tham bi don phai chiu 14 29.666.667 dong (Hai muoi chin
triéu, sdu trim sdu muoi sau ngan, sau trim sau muoi bay dong). Nguyén don
khong phai chiu an phi dan su so tham, duoc nhan lai tién tam ung an phi la
17.931.650 dong (Mudi bay triéu, chin trim ba muoi mdt ngan, sau trim nim
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muoi dong) theo Bién lai thu tam tmg 4n phi s 0036566 ngay 02/11/2022 cua
Chi cuc Thi hanh an quan Tan Phu.

An phi dan su phtc thim bi don phai chiu 300.000 déng (Ba trim ngan
d6ng), dugc can trir sb tién 300.000 dong (Ba trim ngan doéng) tam ndp theo Bién
lai thu s6 AA/2023/000693 1 ngay 20/10/2023 ctia Chi cuc thi hanh an dén su quéan
Tan Phu, Thanh phd HO Chi Minh.

Ban an phuc tham c6 hiéu luc phap ludt ké tir ngay tuyén 4n.

Truong hop ban an duogc thi hanh theo qui dinh tai Piéu 2 Luat Thi hanh
an Dan sy thi nguo1 duoc thi hanh an dan sy, ngudi phai thi hanh an dan sy c6
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hoac bi cudng ché thi hanh an theo qui dinh tai cac Diéu 6, 7, 9 Luat Thi hanh an
Dan su; thot hi¢u thi hanh 4n dugc thuc hién theo qui dinh tai Piéu 30 Luat Thi
hanh an Dan su./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
-TAND Toicao; THAM PHAN — CHU TQA PHIEN TOA
- TAND Cap cao tai TP. H6 Chi Minh; *
- VKSND Cip cao tai TP. H6 Chi Minh;
- VKSND TP. H6 Chi Minh;

- TAND quén Tan Phu;

- Cuc THADS TP. H6 Chi Minh;

- Chi cuc THADS quén Tan Phu;

- Céc duong su (dé thi hanh);

- Luu: VT, HS.
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