TOA AN NHAN DAN CAPCAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAl THANH PHO HO CHI MINH Péc 1ap — Tw do — Hanh phc

Ban &n s6: 1198/2024/HC-PT

Ngay 18 thang 11 nam 2024
“V/v Khiéu kién hanh vi hanh chinh trong
linh vuc bao hiém x& hoi”

~ NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phan Hgi dang xét xa phac tham gém co:

Tham phéan — Chui tea phién tda: Ong Pham Vin Cong

Céac tham phan: Ong Vuong Minh Tam

Ba Tran Thi Hoa Hiép

- Thuw ky phién toa: Ba Nguyén Thi Hong Nhung - Thu ky Toa an nhan
dan cap cao tai Thanh phé H6 Chi Minh.

- Pai dign Vign Kiém sat nhan dan cdp cao tai Thanh phé Hé Chi Minh
tham gia phién tdoa: Ong L& Tan Cuong - Kiém sat vién cao cap.

Ngay 18 thang 11 nim 2024, tai tru s& Toa 4n nhan dan cap cao tai Thanh
phd HO Chi Minh xét xir phic tham cdng khai vu &n hanh chinh thy ly sé
740/2024/TLPT-HC ngay 02 thang 10 nam 2024 vé “Khiéu kién hanh vi hanh
chinh trong linh vurc bdo hiém xa hai”.

Do Ban &n hanh chinh so tham sé 13/2024/HC-ST ngay 24/6/2024 cua
Toa an nhén dan tinh Binh Duong bi khang cao.

Theo Quyét dinh dua vy &n ra xét xt phic tham sb 3162/2024/QDPT-HC
ngay 01 thang 11 nam 2024 gitra cac duong su:

1. Ngwoi khai kién: Ba Tran Thi Diém M, sinh nam 1991 — Vang mat;

Dia chi: Khom Vinh Lc, thi trin Vinh Binh, huyén Chau Thanh, tinh An
Giang;

Pia chi lién lac: S6 467/9 Pai 16 Binh Dwong, Khu phé 1, phuong Phi
Cuong, thanh phd Thu Dau Mét, tinh Binh Duong;

Ngueoi dai dién hop phép cua nguoi khai kién: Ong Tran Tan L, sinh ndm
1998; Dia chi: S6 89/2 Nguyén Hué, Khu phd 2, Phuong 4, thanh phé Bén Tre,
tinh Bén Tre; Dia chi lién lac: S5 467/9 Pai 16 Binh Duong, Khu phd 1, phudng
Pht Cuong, thanh phd Thi Dau Mét, tinh Binh Duong (Vin ban ty quyén ngay
21/8/2024 tai Van phong coéng chiing Thanh Phdé Méi, tinh Binh Duong) — CO
mat;



2. Nguoi bj kién: Bao hiém x& hi tinh Binh Dwong;

Pia chi: S6 17 L& Duéan, Khu 2, phuong Hoa Phd, thanh phé Tha Dau
Mot, tinh Binh Duong;

Nguoi dai dién hop phap cia ngieoi bi kién: Ba L& Minh LY, Giam déc
Bao hiém x& hoi tinh Binh Duong — C6 vian ban dé nghi xét xu ving mit;

3. Nguwoi c6 quyén loi, nghia vu lién quan:

3.1. Cong ty Trach nhiém hiru han Van Lang mong ghép hinh nghé thuat
P (sau ddy viét tat 14 Cong ty P); Bia chi: Khu phd Hoa Lan 2, phuong Thuan
Giao, thanh phé Thuan An, tinh Binh Duong — Vang mat;

3.2. Cong ty Trach nhiém hitu han T (sau day viét tat 1a Cong ty T); Dia
chi: Buong Thuan Giao 24, khu phd Hoa Lan, phuong Thuan Giao, thanh phé
Thuan An, tinh Binh Duong;

Nguoi dai dién hop phap ciua Cong ty T (Van ban iy quyén ngay
19/3/2024):

- Ba Téng Hoang H, sinh ndm 1992 — Vang mat;

Pia chi: Phuong Tan Binh, thanh phé Di An, tinh Binh Duong;

- Ba Truong Ta L2, sinh nam 2000 — Vang mit;

bia chi: Xa Cat Tuong, huyén Phu Cat, tinh Binh Dinh;

3.3. Ba Cao Thi Duy L3, sinh nim 1997 — Vang mat;

Pia chi: T6 3, 4p Binh, xd Hoa Hung, huyén Cai B, tinh Tién Giang;

4. Nguwroi khang cao: Nguoi khai kién ba Tran Thi Diém My.

NOI DUNG VU AN:

Trong don khoi kién ngay 12/10/2023 va loi khai tiép theo cia nguwoi khoi
kién ba Tran Thi Diém M va nguoi dai dién cia ngueoi khéi kién trinh bay:

Ba Tran Thi Diém M bit dau 1am viéc tai Cong ty T va tham gia bao hiém
x4 hoi ké tir thang 5/2009, s6 S6 BHXH 7409026644. Tinh dén thang 5/2022,
tong thoi gian tham gia bao hiém x& hoi bat budc 1a 12 nim 08 thang. Ngay
20/5/2022, ba M nghi viéc va nop hé so xin hudng tro cap that nghiép tai Trung
tdm Dich vu viéc lam tinh Binh Duong.

Trude do6, khi phat hién ba M c6 qua trinh tham gia bao hiém x& hoi song
song tai 02 cong ty thi vao ngay 18/9/2014, ba M c6 lam viéc véi dai dién Bao
hiém xa hoi tinh Binh Duong da ghi nhan y kién va dong thoi xac nhan ho so
tham gia bao hiém xa hoi qua trinh tir thang 5/2009 dén thang 4/2022 mang tén
Tran Thi Diém M tai Cong ty T 12 hd so that.



Ngay 01/6/2023, ba nop bo hod so yéu cau cong nhan qué trinh tham gia
bao hiém xa hoi tir thang 5/2009 dén thang 4/2022 do bi tring qua trinh. Ngay
14/6/2023, Bao hiém x4 hoi tinh Binh Duong tra 15i théng qua Phiéu yéu cau bd
sung s6 95032.07407/2023/HDHS c6 ndi dung: “Tzr choi nhdn hé so diéu chinh
ngay thang sinh do anh/ch; con sé 7410111578 c6 thoi gian tir thang 4/2010 dén
thang 6/2014 tai Cong ty Trach nhiém hizu hgn Van Lang mong ghép hinh nghé
thugt P, sé nay Bdo hiém xa hgi Binh Duwong CO GAN HO SO GIA”;

Viéc Bao hiém xa hoi tinh Binh Duong khong giai quyét triét dé, khéng
cap nhat viéc tring bao hiém x& hoi cua ba M, tir chéi cap nhat thong tin bao
hiém x4 hoi tinh Binh Duong, khong huy qua trinh tham gia bao hiém x4 hoi cua
ba tai Cong ty P tir thang 4/2010 dén thang 6/2014 di gay kho khin cho ba M
trong viéc hoan tat hd so dé nghi duoc hudng bao hiém xa hoi mét lan.

Do d6, ba M khai kién yéu cau Toa an giai quyét buoc Bao hiém xa hoi
tinh Binh Duong khong céng nhan qué trinh tham gia bao hiém x& hoi cua ba tai
Cong ty P tir thang 4/2010 dén thang 6/2014 va phai thuc hién lai viéc cap S6
bao hiém x& hoi caa ba M.

Tai van ban s6 340/BHXH-TTKT ngay 06/3/2024 ciia nguwoi bi kién Bdo
hiém xa héi tinh Binh Duwong trinh bay:

Qua ra soat dix liéu, qua trinh dong bao hiém x& hoi cua ba Tran Thi Diém
M c6 02 ma bao hiém xa hoi gom: M4 sb 7409026644 tir thang 5/2009 dén
thang 4/2022 tai Cong ty T va Ma sb 7409026644 tir thang 4/2010 dén thang
6/2014 tai Cong ty P.

Qua trinh triing tir thang 4/2010 dén thang 6/2014 (s6 So6 7410111578) tai
Cong ty P 1a do ba M cho muon hd so dé di lam. Viéc muon ho so cho nguoi
khac di 1am vi pham nguyén tic “trung thuc” theo quy dinh tai khoan 1 Diéu 15
Bo luat lao dong va nghia vu cung cap thdng tin khi giao két hop dong lao dong
quy dinh tai khoan 2 Diéu 16 B¢ luat lao dong. Can cir quy dinh tai diém b
khoan 1 Diéu 49 B6 luat lao dong thi day 1a truong hop hop dong lao dong vd
hiéu toan bo.

Theo quy dinh tai Diéu 50, Diéu 51 B6 luat lao dong va muc 3 chuong 111
Nghi dinh 145/2020/ND-CP ngay 14/12/2020 caa Chinh phu thi tham quyén
tuyén bd va xu Iy hop déng lao déng vé hiéu 1a Toa an nhan dan.

Bao hiém x4 hoi tinh Binh Duong dé nghi Toa &n giai quyét ding quy
dinh cta phép luat.

Tai Bién bdan ngay 20/3/2024, nguwoi dai dién hop phap cua Cong ty T
trinh bay:

Ba M lam viéc tai Cong ty T va tham gia bao hiém xa hoi tir thang 5/2009
dén thang 4/2022. Nam 2009, Cong ty c6 ky voi ba M hop dong lao dong co
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thoi han va nam 2010 ky hop dong lao dong khong xac dinh thoi han. Qué trinh
lam viéc thi Cong ty co dong bao hiém xa hoi day du cho ba M tir thang 5/2009
dén hét thang 4/2022. Thang 4/2022, ba M xin nghi viéc thi Cong ty cd chét so
bao hiém xa hoi va tra to roi bao hiém cho ba ding quy dinh.

Nam 2014, sau khi ba M nghi thai san tro lai 1am viéc thi Bao hiém xa hoi
c6 bao véi Cong ty viéc tring bao hiém x& hoi, ba M c6 dén bao hiém x& hoi
lam viéc, sau d6 thong bao da xu Iy xong viéc tring bao hiém x& hoi va dé nghi
tiép tuc tham gia bao hiém xa hoi va Cong ty van dong bao hiém x4 hoi cho ba
M cho dén thang 4/2022.

congty T dong y vai khoi kién caa ba M.

Tai Ban tw khai ngay 14/5/2024, nguwoi c¢6 quyén loi, nghia vu lién quan
ba Cao Th;j Duy L3 trinh bay: Nam 2010, ba ¢c6 mugn ching minh nhan dan cua
ba M dé di 1am tai Cong ty P va ba L3 dong bao hiém xa hoi tai Cong ty. Bén
nam 2014, Bao hiém x& hoi tinh Binh Duong moi ba ciing ba M dén lam viéc vé
viéc trung thoi gian tham gia bao hiém xa hoi. Sau d6 ba khong duoc nhan
quyén bao hiém x& hoi thoi gian tring bao hiém x& hoi voi ba M tir nam 2010
dén nam 2014. Hién nay ba ciing khong nhan bao hiém xa hoi tring thoi gian
véi ba M, ba khéng con lién quan gi va cling khong ¢ yéu cau gi.

Nguoi co quyén loi, nghia vu lién quan Cong ty P: Toa an da téng dat cac
van ban t6 tung va triéu tap nhiéu lan nhung Cong ty P khdng cung cap y kién
va vang mit khéng Iy do.

Tai Bdn dn hanh chinh so tham sé 13/2024/HC-ST ngay 24/6/2024 cua
Toa an nhan dan tinh Binh Duwong da quyét dinh:

Cin ctr cac Diéu 30, 32, 116, diém b khoan 2 Piéu 157, khoan 1 Diéu
158, Diéu 168, diém a khoan 2 Diéu 193, Piéu 194, Diéu 204 va Diéu 206 Luat
t5 tung hanh chinh nim 2015; Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 cua Uy ban Thuong vu Qudc hdi quy dinh vé mic thu, mién, giam,
thu, nop, quan ly va stir dung an phi va I¢ phi Toa an;

Béc toan bo yéu cau khai kién cia ba Tran Thi Diém M déi véi cac yéu
Cau sau:

- Budc Bao hiém x& hoi tinh Binh Duong phai thuc hién viéc cap lai sb
bao hiém x& hoi caa ba Tran Thi Diém M;

- Bugc Bao hiém x4 hoi tinh Binh Duong khong cong nhan qua trinh tham
gia bao hiém x& hoi bi tring caa ba Tran Thi Diém M trong thoi gian tir théang
4/2010 dén thang 6/2014 tai Cong ty Trach nhiém hitu han Van lang mong ghép
hinh nghé thuat P, sb chirng minh nhan dan dang ky 352181791, s6 s6 BHXH
7410111578.



Ngoai ra Ban an so tham con quyét dinh vé an phi hanh chinh so tham va
quyén khang cdo theo quy dinh cua phap luat.

Ngay 02/7/2024, ngudi khoi kién ba Tran Thi Diém M c¢6 don khang céo
yBu cau stra Ban an so tham, chap nhan yéu cau khoi kién cua ba.

Tai phién toa phdc tham hém nay:

Ong Tran Tan L giit nguyén khang c&o cua ba Tran Thi Diém M. Tai Bién
ban 1am viéc ngay 18/9/2014 thi Bao hiém x4 hai tinh Binh Duong di cong nhan
qua trinh tham gia bao hiém xa hoi caa ba M tir thang 5/2009 dén nam 2014 tai
cong ty T 1a ho so that; ba M trg lai 1am viéc sau khi nghi thai san thi van tiép
tuc tham gia bao hiém x& hoi tai Cong ty T cho dén khi ba nghi viéc, chung to
hd so tham gia bao hiém x& hoi cia ba M 1a that. Bao hiém x& hoi tinh Binh
Duong khong xir Iy triét dé qua trinh trung bao hiém x& hoi mang tén ba M (do
ba Cao Thi Duy L2 muon giay ching minh nhan dan cua ba M) tir thang 4/2010
dén thang 6/2014 nén Bao hiém x4 hoi tinh Binh Duong tir chbi giai quyét yéu
cau ctia ba M theo Phiéu yéu cau b sung sé 95032.07407/2023/HDHS ngay
14/6/2023 1a khong dung. Dé nghi stra ban an so tham, chap nhan yéu cau khoi
kién cua ba M.

Pai dién Vién kiém séat nhan dan cap cao tai Thanh phé H6 Chi Minh cd y
kién Hoi dong xét xtr va nguoi tham gia té tung d4 thuc hién ding quy dinh cua
Luat té tung hanh chinh; Pon khang céo hop 18. V& noi dung dé nghi bac khang
c4o cua nguoi khai kién, gitr nguyén Ban an so tham.

HOI PONG XET XU NHAN PINH:

Cdn cir Va0 CAc tai lidu, chiing cir dd diroc xem xét tai phién toa, két qua
tranh tung tai phién tda; Héi dong xét xiz nhdn dinh:

[1] Pon khang céo cua ngudoi khoi kién ba Tran Thi Diém M dam bao
hinh thire, thoi han, da diéu kién dé giai quyét theo thu tuc phdc tham.

Phién toa duoc triéu tap hop 1€, c6 nguoi dai dién hop phap cua nguoi
khai kién tham gia phién toa; Nguoi dai dién hop phap cua Cong ty T, Cong ty
P va ba Cao Thi Duy L3 vang mat nhung ho déu 1a nguoi khdng cé lién quan
dén khang cdo va viéc vang mit cua ho khéng vi su kién bat kha khang hay tro
ngai khach quan. Theo quy dinh tai Piéu 225 Luat td tung hanh chinh thi viéc
xét xtr phic tham van dugc tién hanh.

[2] Ba Tran Thi Diém M khai kién dbi véi hanh vi hanh chinh trong thoi
han chua qua 01 nam, ké tir ngay biét duoc hanh vi hanh chinh bi khai kién. Do
d6, Toa an cap so tham di xac dinh tham quyén giai quyét, thoi hiéu khai kién 1a
dung quy dinh tai khoan 1 Biéu 30, khoan 3 Piéu 32, diém a khoan 2 Diéu 116
va biéu 193 Luat t6 tung hanh chinh nam 2015.



[4] Tuy ba Tran Thi Diém M tham gia bao hiém x& hoi tai Cong ty T s6 s6
BHXH 7409026644 tir thang 5/2009 dén thang 4/2022 la that, nhung viéc ba
Tran Thi Diém M cho ba Cao Thi Duy L2 muon gidy chimg minh nhan dan dé
ba L® tham gia bao hiém x4 hoi tai Cong ty P (mang tén Tran Thi Diém M) s6 s6
BHXH 7410111578 tir thang 4/2010 dén thang 6/2014 14 vi pham khoan 1 Diéu
15 B0 luat lao dong.

Niam 2014 Bao hiém x4 hoi tinh Binh Duong d3 phat hién viéc tring bao
hiém x& hoi nén da moi ba Tran Thi Diém M va ba Cao Thi Duy L® d&n lam
viéc. Tai Bién ban 1am viéc ngay 18/9/2014 giita dai dién Bao hiém x& hoi tinh
Binh Duong véi ba Tran Thi Diém M va ba Cao Thi Duy L3 ¢6 noi dung: “Ho
so cua chi Tran Thi Diém M dang lam viéc tai Cong ty T 1a thdt (d6i chiéu
CMND géc). Pé nghi Cong ty P xac nhdn qua trinh l1am viéc va tham gia BHXH
6 s6 7410111578 cua chi Cao Thj Duy L3 tai cty dé co quan BHXH c6 co sé
xem xét va gidi quyét”.

Tuy nhién, ba Tran Thi Diém M, ba Cao Thi Duy L3 va Céng ty P van
chua thuc hién noi dung theo dé nghi cua caa Bao hiém xa hoi tinh Binh Duong
tai Bién ban ngay 18/9/2014 néu trén, nén hd so gia mang tén ba Tran Thi Diém
M (do ba Cao Thi Duy L3 mugn) tai Cong ty P s6 s6 BHXH 7410111578 van
con ton tai, nén chua du co sé dé Bao hiém x4 hoi tinh Binh Duong giai quyét
ngay yéu cau cua ba Tran Thi Diém M, ma can phai thuc hién céc thu tuc can
thiét theo quy dinh caa phap luat. Vi vay, Bao hiém x& hoi tinh Binh Duong d3
ban hanh Phiéu yéu cau bd sung, hoan thién ho so sé 95032.07407/2023/HDHS
ngay 14/6/2023, yéu cau ba Tran Thi Diém M lién hé voi Bao hiém x4 hoi tinh
Binh Duong dé duoc huéng dan thi tuc xu Iy viéc trung bao hiém xa hoi cia ba
Tran Thi Diém M (do ba Cao Thi Duy L3 muon) xong thi méi c6 co so dé giai
quyét yéu cau bao hiém xa hoi cua ba Tran Thi Diém M, 1a ding quy dinh cua
phap luat. Ban an so tham béc yéu cau khoi kién cua ba Tran Thi Diém M 1 c6
can cu.

[5] Ba Tran Thi Diém M khéng cung cip duoc chiing ctr ching minh cho
y&u cau khang céo cua ba 1a ¢ can ctr va hop phap, nén khong ¢ co s dé chap
nhan, gitt nguyén Ban an so tham theo dé nghi cta dai dién Vién kiém sat nhan
dan cap cao tai Thanh phé H6 Chi Minh Ia phi hop.

[6] Do khong duoc chap nhan khang céo nén ba Tran Thi Diém M phai
chiu &n phi hanh chinh phtc thdm theo quy dinh cua phap luat.

[7] Quyét dinh cia Ban an so tham vé an phi hanh chinh so thim, khong
c6 khang céo, khang nghi da c6 hiéu luc phap luat ké tir ngay hét thoi han khang
cao, khang nghi.

Vi cac lé trén;



QUYET PINH:

1. Can ctr khoan 1 Piéu 241 Luat T6 tung hanh chinh; Diéu 34 Nghi quyét
s6 326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban Thuong vu Quédc hoi
quy dinh vé muc thu, mién, giam, thu, nop, quan Iy va st dung an phi va Ié phi
Toa an;

2. Khdng chap nhan khang céo caa ba Tran Thi Diém M; Giit nguyén Ban
an hanh chinh so tham sb 13/2024/HC-ST ngay 24/6/2024 cta Toa an nhan dan
tinh Binh Duong.

Khong chap nhan toan bo yéu cau khai kién ba Tran Thi Diém M vé viéc:

- Budc Bao hiém x& hoi tinh Binh Duong phai thuc hién viéc cap lai sb
bao hiém xa hoi ctia ba Tran Thi Diém M;

- Budc B4o hiém x4 hoi tinh Binh Duong khong cong nhan qua trinh tham
gia bao hiém x& hoi bi tring caa ba Tran Thi Diém M trong thoi gian tir thang
4/2010 dén thang 6/2014 tai Cong ty Trach nhiém hitu han Van lang méng ghép
hinh nghé thuat P, sé ching minh nhan dan ding ky 352181791, s s6 BHXH
7410111578.

3. Ba Tran Thi Diém M phai nop an phi hanh chinh phic tham 300.000
dong (Ba tram ngan dong) va dugc khau trir tién tam ung an phi phic tham da
nop 300.000 dong (Ba tram ngan dong) theo Bién lai thu s 0000271 ngay
11/7/2024 cia Cuyc Thi hanh an dan sy tinh Binh Duong.

4. Quyét dinh ctia Ban an so tham vé an phi hanh chinh so tham, khdng c6
khang céo, khang nghi da co hiéu luc phap luat ké tir ngay hét thoi han khang
cao, khang nghi.

5. Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an./.

Noi nhén: , TM. HOI PONG XET XU PHUC THAM
- Toa an nhan dan tol cao; THAM PHAN - CHU TOA PHIEN TOA
- VKSND cap cao tai TP.HCM;

- Toa &n nhén dan tinh Binh Duong;

- VKSND tinh Binh Duong;

- Cuc THADS tinh Binh Duong;

- Cac duong sy;

- Luu: HS, VP, NTHN.

Pham Vin Cong



