TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH DPoc lap - Tu do - Hanh phuc

Ban 4n s6: 50/2020/KDTM-PT
Ngay: 17/01/2020
V/v tranh chap hop ddng xay dung

] ‘ NHAN DANH i
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thim gom cé:

Thim phén - Chii toa phién toa: Ong Nguyén Cong Pha

Cdc Tham phén: Ba  Truong Thi Thao
Ba Luu Thi Poan Trang

- Thuw ky phién toa: Ba Luong Thi Thu Trinh, Thu ky Toa an Toa an
nhan dan Thanh phé H6 Chi Minh

- Dgi dign Vign kiém sit nhin dan Thanh pho Ho Chi Minh tham gia
phién toa: Ong Ton Manh Hung, Kiém sat vién

Trong cac ngay 13, 29 thang 11; 19 thang 12 nam 2019; 03, 15 va 17
thang 01 nam 2020, tai phong xt an ctua Toa 4n nhan dan Thanh phé H6 Chi
Minh, di xét xtr phuc tham cong khai vy an thy 1y s6 105/2019/TLPT-KDTM
ngay 17 thang 9 nam 2019 vé tranh chap hop dong xay dung

Do Bén 4n déan sy so tham s6 98/2019/KDTM-ST ngay 29 thang 7 nim
2019 cua Toa an nhan dan Quan 1 bi khang cao

Theo Quyét dinh dua vu an ra xét xtr phiic tham s6 5016/2019/QD-PT
ngay 28 thang 10 nam 2019 gitra cac duong su:

Nguyén don: Cong ty TNHH I

bia chi: Quan Binh Tan, TPHCM

Nguoi dai dién hop phap cua nguyén don: Ba V.T.D, dai dién theo uy
quyén (GUQ s6 03119/UQ/IDE-TKTTPHCM ngay 04/11/2019)

Nguroi bao vé quyén va loi ich hop phdp ciia nguyén don: Luat su L.S.T,
VPLS T.L, Poan Luat su TPHCM

Bi don: Tong cong ty X

bia chi: Quan 1, TPHCM

Ngueoi dai dién hop phdp cia bi don: Ong L.T.H, dai dién theo uy quyén
(GUQ s6 1850/TCT-QTRR-PC ngay 05/11/2019)

Ngueoi bdo vé quyén va loi ich hop phdp ciia bi don:

Luat su N.T.T, VPLS T.P, Poan Luat su TPHCM



Nguoi khang cdo: Tong cong ty X, bi don
NOI DUNG VU AN:

Theo ban 4n so tham:
- Nguyén don trinh bay:

Ngay 18/11/2010, Cong ty TNHH I (sau day goi tat 1a I) ky két Hop dong
thi cong sé IDE/HP10-019 v6i nha thau chinh 1a Tong cong ty X - TNHH
MTV, nay la Tong cong ty X - CTCP (sau dy goi tat 1a X) dé thi cong xay dung
cong trinh thudc du an “Can hg G” tai Khu V, phuong B, quan Binh Téan, Thanh
phd H6 Chi Minh voi nhitng ndi dung chi yéu sau:

Phén 1 - Céc can ctr ky két hop dong;

Phéan 2 — Cac diéu khoan va diéu kién cua hop dong.

Céc diéu khoan hop dong dugc qui dinh tir Bidu 1 dén Diéu 25.
- Gia hop dong (tron goi va khong do6i): 190.102.891.613 dong.

- Ngay khaoi cong: 25/11/2010.

- Thoi han hoan thanh: 600 ngay ké tir ngay khoi cong.

* V& cac diéu khoan di thoa thuén trong hop dong:

Theo ndi dung thoa thuan trong hop ddng tai Diéu 5.2 thi nguyén don cd
tam tng so tién 9.505.144.581 ddng, twong dwong 5% gia tri hop dong. S tién
nay s€ dugc chu dau tu thu hoi: Lan thanh toan dau tién 20% gia tri tam Ung; lan
thanh toan thir hai 20% gi4 tri tam Ung; 1an thanh toan thir ba 20% gia tri tam
Ung... phia nguyén don phai dam bao thyc hién hop dong c6 hiéu qua. Ngay khi
ky két hop dong, I da chuyén cho X sb tién: 9.505.144.581 dong.

Qua trinh thi cong: X c6 nhiéu sai pham nhu: Ty y thay d6i nha thau dan
dén tré tién do thi cong nhiéu hang muc; tu ¥ ky két v6i 02 nha thau phy ma
khong thong bao véi nguyén don; thi cong ludn bi tré tién do so v6i hop dong da
ky (tir sau ky nghi Tét Nguyén dan nam 2012, khoang tir sau ngay 20 thang 01
nam 2012), va sau d6 1a ty y ngimg thi cong. Sau nhleu lan trao ddi thuong
lugng, nguyén don cb gang dé cho hop dong duoc tiép tuc thuc hién. Vao ngay
05/09/2012, X tiép tuc viéc thi cong xay dung cong trinh (Lénh khdi cong lai
ngay 31/7/2019). Tuy nhién, sau d6, dén ngay 06/12/2012 thi X théng bao don
phuong chidm dit hop dong va ngay 25/02/2013, I chinh thire tiép quan va quan 1y
toan b cong trinh.

Vi vay, nguyén don khéi kién dé nghi Toa &n nhan dan Quan 1 budc bi
don phai:

1/ Ban giao toan b ho so chat lwong - ho so nghiém thu thyc hién phan
hang myc tang ham, tang trét, tang ling cua cong trinh Khu can ho G nhu thoa
thuén trong hgp dong;

2/ Hoan tra sd tién tam tng 5% gia tri hop dong 13: 9.505.144.000 dong;



3/ Yéu cau phat cham tré tién d¢ thi cong theo thoa thuan tai Dicu 23.1
cua hop dong, cu thé:
- Phat 0,1% gia tri hop d6ng cho mdi ngay chdm so voi tién d6 trong thoi
gian cham 15 ngay dau, so6 tién la 2.851.543.374 dong;
- Phat 0,7% gia tri hop d6ng cho mdi ngay cham dbi véi 5 ngay tiép theo,
sO tién 1a 6.653.601.206 dong;

- Phat 6% gié tri hop dong vi pham do ngung thi cong, khong thyc hién
phan con lai cta dy an cong trinh véi sb tién 13 10.574.669.406 dong;

- Chi phi lién quan dén viéc sta chira, khac phuc, thi cong lai phﬁn cong
trinh kém chat lugng va cac hu hong khéc, so tién la 754.350.164.000 dong.

4/ Bbi thuong thiét hai theo Diéu 608 Bo luat Dan su; Nghi quyét
06/2006/NQ-HDTP; Diéu 42 Nghi dinh 48/2010/ND-CP va Diéu 28 Nghi Pinh
12/2009ND-CP;

- Boi thuong tién 1i suat khong thu tién cta khach hang dat chd mua can
ho do cong trinh thi cong khong ding tién do 1a 10.104.603.277 dong.

- Phi bdi thuong khach hang do tré tién d¢ theo hop dong mua ban cin ho.
Do tr1 hoan tién d nén cong ty bi phat 1ai suat cho khach hang, so tién la
2.421.272.223 dbng;

-,B(‘?)i thuong chi phi tra Ivong nhan vién va cac chi phi phuc vu cho hoat
dong tiép thi kinh doanh ban can ho 2.055.164.462 dong.

- B6i thudng chi phi tién dién, phi bao vé nha mau 261.317.825 dong.

- B6i thudng chi phi quang cdo 2.605.584.947 dong;

- B6i thudng chi phi khau hao nha mau 2.900.392.015 ddng.

Téng sb tién yéu cau bdi thuong thiét hai 1a 20.348.334 dong.

Téng cong cac khoan budc bi don phai thanh todn 50.687.643.000 dong.

Ngay 20/6/2018, nguyén don c6 Don xin rit bot yéu cau khoi kién; ngay
26/10/2018, nguyén don co6 khoi kién b6 sung va tai phién Toa, nguyén don chi
yéu cau X phai thanh toan cac khoan sau:

1/ Bé‘n giag tOé.I"l b ho S0 chat luong - hd so nghiém thu thuc hién ph?m
hang myc tang ham, tang trét, tang ling cua cong trinh Khu can h¢ G nhu thoa
thuan trong hop dong theo qui dinh tai tiéu muc 5.3.2 muc 5.3 Diéu 5 cta hop
dong;

2/ Tracho I s tién tam Ung (9.505.144.580 ddng trir tién thanh toan dot 1
1.901.028.916 dong) la 7.604.115.664 dong va lai phat sinh theo murc 141 suat co
ban do Ngan hang nha nudc qui dinh 9%/nam tinh tir ngay 25/2/2013 dén ngay
xét xur tham 1a 7.604.115.664 + 4.397.460.087d6ng = 12.001.575.751 dong (1).

Can ctr: Theo qui dinh tai tiéu myc 2.21.2 myc 2 Phan II Thong tu sd
06/2007/TT-BXD ngay 25/7/2007 cia B§ Xay dung, c6 quy dinh nhu sau:



“Khi hop dong bi cham dirt, thi hop dong khong cé hiéu lwc tiv thoi diém
bi cham duet va cac bén phai hoan tra cho nhau tai san hodac tién co lién quan”;

Theo qui dinh tai khoan 2 Piéu 305 Bo luat Dan sy 2005 quy dinh vé
“Trach nhi¢m dan sy do cham thuc hi¢n nghia vu dan su”;

“Theo quy dinh tai Quyét dinh s6 2868/QD-NHNN ngay 29-11-2010 ctia
Ngéan hang Nha nudc Viét Nam (sau day viét tat la Quyét dinh 2868) quy dinh
muc 1ai sudt co ban bang dong Viét Nam 1a 9%/ndm, c6 hi¢u lyc tir ngay 01-12-
2012;

Thot han tinh lai 1a tir ngay 25/02/2013 (la ngay I tlep quan cong truong
do bi don chdm dut hop dong) dén ngay Toa 4n xét X so tham.

3/ Vé yéu X phai tra cho I sO tién phat theo quy dinh cua hgp dong la
9.505.144.580 dong. Tuy nhién, dé tao diéu kién thuén loi cho bi don, nguyén
don chi yéu cau bi don phai thanh toan 50% s6 tién phat 1a 4.752.572.290 dong.
Vi: Cian ct theo quy dinh cua hop dong, cong trinh duoc khdi cong vao ngay
25/11/2010 va CC1 phai hoan thanh toan bg cong trinh sau 600 ngay ké tir ngay
khoi cong. Theo dung lich tién do thi cong cong trinh da dugc hai bén cam két
theo nodi dung Phu luc 4 ctia hop dong thi dén ngay 03/8/2012 phai hoan thanh
nghiém thu va ban giao cong trinh. Tuy nhién, khi mé1 hoan thanh phém mong,
tang ham va tir sau ngay 20/01/2012, X d3 tu y nging viéc thi cong dén ngay
05/9/2012 (qua thoi han hoan thanh cong trinh). Sau nhiéu ¢ ging cua I dé cho
hop dong giita hai bén duoc tiép tuc thuc hién va giam bot thiét hai xay ra do
nhing vi pham cua X, dén ngay 31/07/2012, I'va X daky két Phu luc hop dong
s6 IDE/PLHD 12-01. Ngay 05/09/2012, X tiép tuc viéc thi cong xay dung cong
trinh, dén ngay 11/10/2012 X théng bao ngung thi cong tai cong trinh. Pén ngay
06/12/2012 thi X thong bao don phu’O’ng cham dit hop dong. Tai thoi diém X
ngung thi cong thi khéi lugng cong viée chi co gia tri twong duong 13 % gia tri
hop ddéng. Nhu vay, X da vi pham nghiém trong tién d6 thi cong. I dd c6 rat
nhiéu vin ban gtri X don ddc tiép tuc thi cong.

Can ctr theo quy dinh tai Bleu 23.1 cua hop dong, trong trudng hop Nha
thau (X) khong thue hién ding tién do thi Nha thau phai bi phat va Chu dau tu
(I) c6 thé khéu trir khoan tién phat tir cac khoan thanh toan dén han ctia Nha thau
v&1 mure phat nhu sau:

+ Phat 0,1% gia tr1i hop {Iéng kinh té‘ cho mdi ngay cham so véi tién do
trong thoi gian cham 15 ngay dau tién, so tién la: 190.102.891.613 x 0,1% x 15
ngay = 2.851.543.374 dong.
_ + Phat 0,7% gia tri hop d6ng cho mdi ngay ddi véi 5 ngay tiép theo, s6
tién 1a: 190.102.891.613 x 0,7% x 5 ngay = 6.653.601.206 dong.
- Tuy nhién, nguyén don chi yéu cﬁy CC1 chiu 50% khoan tién phat, cu
thé: 9.505.144.580 d: 2 =4.752.572.290 dong. (2)

Quy dinh phap ludt co lién quan:



+ Tai diém a, diém b khoan 2 Diéu 76 Luat Xay dung s6 16/2003/QH11
quy dinh vé “Quyén va nghia vu cta nha thau thi cong x4y dung cong trinh”, c6
ndi dung nha thau thi céng xay dung cong trinh phai thuc hién theo dung hop
ddng da ky két va phai bao dam tién do.

+ Tai Diéu 41 Nghi dinh s6 48/2010/ND-CP ngay 07/5/2010 vé hop dong
trong hoat dong xay dung quy dinh viéc phat vi pham hop ddng phai duoc ghi
cu thé trong hop dong; muc phat do cac bén tu thoa thuan nhung phai phu hop
v6i quy dinh: mirc phat khong vuot qua 12% gia tri hgp dong bi vi pham.

+ Tai ticu myc 2.24 muyc 2 Phén II Thong tu s6 06/2007/TT-BXD ngay
25/7/2007 c6 quy dinh vé viéc phat vi pham hop dong phai dugc ghi trong hop
d6ng voi muc phat khong vuot qua 12% gia tri hop dong bi vi pham.

Hop dong gitra I va X ¢6 quy dinh vé viéc phat vi pham hop ddng véi
murc phat do cac bén thoa thuén theo ding quy dinh cua phap luat. Mirc phat néu
trong hop dong téng cong 1a 9.505.144.580 dong, tuong duong 5% gia tri hop
dong 1a phu hop voi quy dinh cua phap luat vé viéc: “murc phat khong vuot qud
12% gid tri hop dong bi vi pham”. Dong thoi, nguyén don chi yéu cau bi don
thanh toan 50% mtc phat do cham tién do vai sb tién 14 4.752.572.290 dong

Nhu vay: Tong s6 tién X phai tra cho I theo cac khoan néu trén 1a:
(1) + (2) =12.001.575.751 & + 4.752.572.290 d = 16.754.148.041 dong.
* P6i voi yéu cau phan t ciia bi don, nguyén don c6 ¥ kién nhu sau:

Theo tai liéu ctia X c6 tén goi “Bang tong hop gia tri thuc hién cac hang
muc”, khoi lugng thi cong thuc hién bao gom 8 hang muc, cu thé nhu sau:

1. Phan két cau : 22.851.406.452 dong
2. Chi phi gian tiép : 3.860.458.473 dong
3. Thiét bi xay dung : 944.027.469 dong

4. Ong am san M&E : 69.167.513 dong

5. Phat sinh phan M&E : 79.362.560 ddng

6. Hé thong thoat nu6e thai  : 79.899.829 ddng

7. Thép chd va coffa : 460.524.890 dong

8. Phat sinh phan két cdu : 498.566.895 dong

Téng cong: 28.843.414.082 dong.
Y kién ciia I la:

- C6 7 hang muc duoc I chép nhén thanh toan, cu thé bao gém:

+ Phan két cdu (muc 1) : 22.851.406.452 dong
+ Thiét bi xay dung (muc 3) : 944.027.469 dong

+ Ong am san M&E (muc 4) £ 69.167.513 ddng

+ Phat sinh phan M&E (muc 5) : 79.362.560 dong



+ Hé théng thoat nudc thai (muc 6)  : 79.899.829 dong
+ Thép cho va coffa (muc 7) : 460.524.890 dong
+ Phat sinh phan két cdu (muc 8) : 498.566.895 dong
Téng céng: 24.982.955.608 dong (1).

~ Riéng khoan chi phi gian tiép, bi don dé nghj thanh toan 3.860.458.473
dong, I chi chap nhan thanh toan mét phan vi:

+ Theo quy dinh cua hop dong duoc hai bén ky két thi toan b chi phi
gian tiép cho tat ca khoi luong thuc hién cong tac két cau 1a 4.740.572.136 dong.
Trong khi d6, X mdi chi thuc hién dugc khoang 30% khéi luong cong tac két
cau ma lai dé nghi thanh toan 3.860.458.473 dong, tuong duong 82% chi phi
gian tiép 1a khong phu hop véi quy dinh ciia hop dong.

+ Khoi lugng cong viée gian tlep nay cua X khong dugc xac nhén theo
quy dinh, cu thé: “Bdng xdc nhdn khoi lwong gidn tiép” khong duoc Tu van
giam sat ky xac nhan, nguoi ky thay mat Chu dau tu khong phai 1a dai dién hop
phap cua I1a 6ng N;

+ Chig ¢t “Bdng xdc nhdn khéi lwong gian tiép” (BL sb 234, 235) do X
ndp cho Tda an khong dung theo quy dinh tai Diéu 95 caa Bo ludt T tung Déan
su;

Nhu vay, can cutr theo quy dinh cua hop ddng thi I chi chp nhan thanh
toan kh01 luong gian tiép theo ty 1& twong tng 12 30% toan bo chi phi gian tiép.
S tién chap nhan thanh toan: 4.740.572.136 x 30% = 1.422.171.641 dong. (2)

Nhu vay, tong so tién I chép nhén thanh toan cho X d6i véi khoi lugng
cong viée tur khi khoi cong cho dén khi cham dut hop dong la:
(1) + (2) = 24.982.955.608 + 1.422.171.641 =26.405.127.249 dong.

- 1 d4 thanh toan cho X: Dot 1 sd tién la: 15.759.430.431 ddng (can ctr
theo Bang gia tri dé nghi thanh toan Dot 1) va X da tra lai tién tam ung 20% gia
tri thanh toan dot 1a 1.901.028.916 dé)ng. Do do, s6 tién khoi lugng cong viéc X
thie hién cho dén khi chim dit hop dong, X con duoc thanh toan la:

~26.405.127.249d - 15.759.430.431d + 1.901.028.916d = 12.546.725.734
dong

‘ - Cén trix chi phi stra chira, khéc phuc ma bi don thtra nhan 1a 754.350.381
dong.

S6 tién con lai X dugc thanh toan la: 12.546.725.734 - 754.350.381 =
11.792.375.353 dong. Tuy nhién, I chi chap thanh toan khoan tién nay cho X khi
nhén dugc déy da ho so thanh toan (toan bo ho s0 chat lugng - hd so nghiém thu
thuc hién phan hang myc ting ham, tang trét, tang limg cua cong trinh Khu can
ho G) nhu thoa thuén trong hop dong theo qui dinh tai tiéu muc 5.3.2 myc 5.3
Piéu 5 cua hop dong va theo Thong tu 06/2007/TT-BXD ngay 25/7/2007 cua
B¢ Xay Dung.



- Bi don trinh bay:

~ Can ctr theo ndi dung don khoi kién dé ngay 19/5/2014 va qua trinh giai
quyét vu an, X ciling c6 yéu cau phan to6 véi ndi1 dung nhu sau:

- X d4 thi cong xong mét sé hang muc trong hop dong, phu luc hop dong
hai bén da ky nhu nguyén don trinh bay va da duoc nguyén don xac nhén qua
cac bang khoi luong thi cong hoan thanh, nguyén don chua thanh toan chi phi
con lai cho bi don theo ndi dung yéu cau phan td, cu thé la:

+ Dya trén don gia da dugc thoa thuan trong hop dong va cac bang khoi
lugng thi cong hoan thanh da dugc xac nhén, tong so6 tién phai thanh toan c6 gia
tri:

28.843.414.082 dong — 15.759.430.431 ddng (gia tri di thanh toan dot 1) -
754.350.381 ddng (chi phi khac phuc stra chita) - 7.604.115.664 dong (khoan
tién tam Ung ctia nguyén don ma bi don con gitt lai) = 4.725.517.606 dong.

bay cling 1a khoan tlen ma nguyén don khai kién budc bi don phai tra lai
va tra 1ai theo murc lai suét co ban la 9%/ nam nén bi don khong dong y va truc
tiép can trir trong don phan t6. Néu khong can trir khoan tién tam tng con giir lai
thi nguyén don con phai thanh toan 13 11.792.375.353 dong.

Nhu vay, nguyén don phai thanh toan cho bi don sé tién 1a 4.725.517.606
ddng va tién 14i theo 1ai suét tra chdm ctia Ngan hang Vietcombank tai thoi diém
thanh toan, tinh tir ngay 01/5/2013 dén ngay xét xir. Li suat cham thanh toan tai
thoi diém xét xir 1a 8%/ndm x 150% = 12%/ ndm:

4.725.517.605d x 12%/nam x 2.253 ngay/365 ngay = 3.500.249.150 dong.
Pbi véi cac yéu cau khoi kién cia nguyén don, bi don co y kién nhu sau:

- V& yéu cau X phai tra s no dén han (thuc chat 1a tién tam tng dé thi
cong cong trinh theo hgp dong) + 1ai phat sinh (nhu nguyén don da trinh bay): X
dé nghi Toa an bac bo yéu cau nay vi cac 18 sau:

+ V& yéu cau hoan tra tién tam Gmg 9.505.144.581 dong.

Tai thoi dlem chdm dat hop dong theo Diéu 19.2 (chdm dut hop dong boi
nha thau), sb tién tam tng con lai cua I chi la 7.604.115.665 ddng (s6 tién tam
ung con lai sau khi da khau trir trong lan thanh toan dot 1) da dugc thuc hién chi
hét cho cong trinh so v6i 13.083.983.651 ddng. X da thuc chi 16 sb tién tam Gng
con lai, cu thé 13: 13.083.983.651 ddng (s6 tién thuc chi) - 7.604.115.665 dong
(so tam Ung con lai sau khi khau trur trong dot thanh toan lan 1) = 5.479.867.986
dong - 754.350.381 dong (chi phi khic phuc stra chira) = 4.725.517.605 dong
Nhu vay, viéc I yéu cau X phai hoan tra sé tién tam tng theo tinh than hop dong
1a khong phu hop.

+ V& yéu cau doi tién 13i trén s6 tién tam tng ma I cho rang X phai hoan
tra : Cac diéu khoan trong hop d6ng nay duoc diéu chinh theo Luat Thuong mai
(Khoan 1 Piéu 1, Piéu 2, Piéu 3 Luat Thuong mai 2005) khong phai B luat
Dan su 2005; vi the ap dung Piéu 305 Bo luat Dan sy 2005 vao cac Diéu khoan

7



c6 tinh chat thuong mai doc 1ap nhu Hop dong thi cong xay dung sé IDE/HD10-
019 ngay 18/11/2010 1a khong phu hop.

Do s06 tién tam ung cho nha thau da s dung hét trong cac cong viéc duoc
chi dinh cu thé nhu tai Piéu 5.2 cua hop dong, nén da khong con dé hoan tra nhu
yéu cau cua I. Vi vay, viéc yéu cau X phai chiu 131 trén khoan tién nay la khong
cO CO sO.

- Vé yéu cau tht hai: I yéu cau X phai tra 50 % s tién phat theo quy dinh
hop dong 1a 9.505.144.580 @ :2 = 4.752.572.290 dong.

Phy luc hop déng sé6 IDE/PLHD12-01 ghi rd hai bén thong nhét thoa
thuan: Phu luc hop dong nay 1a mot phan khong thé tach roi ciia Hop dong s6
IDE/HD10-019. Trong phu luc hop dong nay, tai Diéu 7.2 hop ddéng di duoc
stra d6i nhu sau: Nha thau s& hoan thanh phan tho trong 240 ngay, bao gdm céc
ngay 18, tét, ké tir ngdy c6 lénh khoi cong lai ciia chu dau tu, nén khong cé co s
phat do cham tién do.

Vé y kién cta I d6i v6i yéu cau phan t6 ciia X:
~ Theo I, bang khéi luong cong viée gian tiép khong duoc xac nhin boi Tu
van giam sat, khong phai 1a nguoi dai dién hop phap dugc I chi dinh 1a 6ng N.

Vi vdy con sd gia tri cia muyc 2 - chi phi gian tiép cong viéc da thuc chi
khac v&i du toan 1a duong nhién vi do 1a s6 tién thyc té da chi theo cong vi¢c da
thuc hién trén cong truong va hop 1€ do da duogc chinh nguoi dai dién theo phéap
luat cia I 1a 6ng H xac nhan c6 dong dau ctia phap nhan I nén viéc I co ¥ kién
chi chap nhan thanh toan cho muyc 2 chi phi gian tiép 1.422.171.641 dong thay vi
3.860.458.473 dong 1a khong c6 co so. Vi vay, X dé nghi Toa an bac y kién néu
trén cua I, budc I phai thanh toan 3.860.458.473 dong.

Vé tién d6 thi cong thuc té:

Giai doan 1: Thyc hién thi cong tir ngay 25/11/2010 dén giita thang
07/2011. Sau khi hoan thanh san tang trét va két thic khdi luong cong viéc
tuong Gng gia tri thanh toan dot 1 thi tam ngung thi céng (ap dung Diéu 19.1) do
hai bén c¢6 nhiing bt dong vé viéc thanh toan va nhitng khé khan trong khi thuc
hién hop dong Ngay 02/3/2012, 1 chép thuin dam phan lai va hai bén da ky két
Phu luc hop dong s6 IDE/PLHDP12-01 vao ngay 31/7/2012. Theo dé, tién do thi
cong dugc didu chinh: Thoi gian hoan thanh hop dong duoc gia han tir thoi diém
I phat 1énh khoi cong lai cho dén ngay 11/04/2013.

Giai doan 2: Ké tir ngay 11/8/2012, X bat dau thi cong lai theo 1énh khoi
cong cua I (theo Phu luc hop dong s IDE/PLHP 12-01). Tuy nhién, X chi thi
cong dugc dén ngay 10/10/2012 (60 ngay) thi Thanh tra S& Xay dung Thanh
ph6 H6 Chi Minh di dén kiém tra cong truong va 1ap bién ban dinh chi thi cong
cong trinh voi 1y do: Cong trinh thi cong sai phép, khac so véi thiét ké duoc So
Xay dung phé duyét (X thi cong theo ban vé& cua Chu dau tu va cac ban vé nay
sai voi thiét ké dugc co quan nha nudc co thim quyén phé duyét). Sau ngay bi
Thanh tra S& Xay dung 14p bién ban dinh chi thi cong cong trinh, X di nhiéu lan



yéu cau I phai cung cép lai cac ban vé thiét ke thi cong phu hop véi gidy phép
xdy dung theo quy dinh dé co du diéu kién tiép tuc thi cong. Tuy nhién, cho den
ngay 06/12/2012 I van khong thé cung cdp cac ban vé& thiét ké hop 16 dé X tiép
tuc thi cong cong trinh (I d vi pham tiét a, Diéu 3.7 quy dinh chu dau tu phai
dam bao diéu kién khoi céng cong trinh theo qui dinh cua phap luat). Vi vay,
can ctr Pidu 19.2, khoan b Piéu 7.11 (tam ngimg cong viéc qua 14 ngay) cua
hop dong, X da thong bao cham dut thuc hién Hop dong IDE/HD10-019 va Phy
luc hop dong IDE-PLHD 12-01 véi 1.

Sau khi cham dut thuc hién hop dong, tuan thu Piéu 19.3 (qui dinh vé
viéc ngimg thi cong va di doi thiét bi nha thau), X van hop tac tot véi I dé thuc
hién ndt nhimg cong viéc con lai, cu thé 13 hai bén da ky bién ban ban giao cong
trinh vao ngay 25/02/2013 va I da xac nhan cac khéi lugng ma X da thi cong.
Tuy nhién, sau khi X trinh “Béang tong hop gia tri thuc hién cac hang muc” dya
trén khoi lugng cong viéc hoan thanh da dugc I xac nhan thi I lai tri hoan viéc
thuc hién thanh toan theo Piéu 19.4 (Thanh toan do cham dut hop dong theo
Diéu 19.2).

Sau khi soat lai ho so, nhan théy dé nghi cua I tai Van ban 1613/CV-IDE-
CONS ngay 19/6/2013 yéu cau X cin trir 754.350.381 ddng 1a chi phi sira chira,
khic phuc cac khiém khuyét trong cac hang muc ma X di thi cong 1a c6 co so
nén X di thay d6i yéu cau phan t6 trudc day. DEé nghi Toa 4n tuyén budc I phai
thanh toan gia tri khoi luong thi cong X di thuc hién ma I con no sau khi can trix
chi phi stra chita, khic phuc cac phan cong trinh do X thi cong theo dé nghi cua I
tai Van ban 1613/CV-IDE-CONS ngay 19/6/2013 1a 5.479.868.082 dong -
754.350.381 ddng = 4.725.517.701 dong.

Nhu vay, X chi yéu cau Toa an budc I phai thanh toan cho X sO tién la:
4.725.517.606 dong mot lan khi ban an hodc phan quyét c6 hiéu lyc phap luat va
phai chiu toan b6 an phi doi v6i yéu cau phan t6 nay. Bi don khong dong y voi
toan bd yéu cau khaoi kién ctia nguyén don.

Tai Ban an dan sy so thim s 98/2019/KDTM-ST ngay 29 thang 7
nam 2019, Toa an cap so tham da quyet dinh:

- Chép nhan yéu cau khoi kién cua nguyén don, budc Téng cong ty X
phai ban giao toan bd ho so chat ll{o'ng, ho so nghi¢m thu gﬁng trinh Khu can ho
G, phai thanh toan cho Cong ty I s6 tién 16.754.148.041 dong.

- Chap nhan mdt phan yéu gﬁu phan t6 cua bi don, budc Cong ty I phai
thanh toan cho bi don gia tri thyc t€ thi cong con ng 11.792.375.353 dong.

- Khong chap nhan yéu cau doi tién 1ai cham tra 3.529.767.452 dong cua
bi don.

- Cong ty I phai chiu 4n phi so tham 119.792.375 dong.

- Tong cong ty X phai chiu an phi so tham 124.754.148 dong.



Ngay 12/8/2019, Tong cong ty X da nop don khang cao ban an so tham,
yéu cau Toa 4n cAp phuc tham sira ban an so tham theo huéng bac toan bo yéu
cau khoi kién ctia nguyén don va chip nhan toan b yéu cau phan td caa bi don.

Tai phién toa phiic thim hém nay:

- Nguoi khang céo (bi don): Yéu cau Hoi dong xét xir phuc tham stra ban
an so tham theo hudng dinh chi xét xir yéu cau khai kién cua nguyén don doi
ban giao hd so chit luong va hd so nghiém thu, khong chép nhén yéu cau khai
kién cta nguyén don doi tlen 1ai 4.397.460.087 dong, dong thoi chap nhan yéu
cau phan to cia bi don doi so tién thi cong ma nguyén don chua thanh toan la
12.329.633.269 dong va sb tién 14i cham tra 1a 1.734.590.125 dong, tong cong 1a
14.064.223.394 ddng.

- Y kién cta Luét su bao vé quyén loi cho nguoi khang cdo (bi don):

+ Dbi voi yéu cau ban giao hd so chat luong, hd so nghiém thu: Trudc
phién toa so tham, nguyén don di c6 don xin rat yéu cau va tai phién toa so
tham, nguyén don ciing khéng c6 dua ra yéu cau nay nén Hoi ddng xét xir so
tham da khong xem xét (theo phan nhan dinh cua ban an so tham). Mat khéc,
thie té bi don ciing dd ban giao hd so chat luong va hd so nghiém thu cho
nguyén don. Do d0, dé nghi Hoi déng xét xtr phuc tham chap nhan khang cao
ctia bi don, sira ban 4n so thAm theo huéng dinh chi xét xr yéu cau nay cua
nguyén don.

+ Pdi v6i yéu cau doi tién 13i ciia nguyén don: Toa so tham budc bi don
phai tra 13i cho nguyén don trong khi khong chap nhan yéu cau doi tién 13i cua
bi don 1a khong cong bang. Do d6, dé nghi Hoi dong xét xtr phic tham chap
nhén khang cao cua bi don, sira ban an so tham theo hudng khong chap nhan
yéu cau doi tién 1di ctia nguyén don (Khoan tién 13i nay s& dugc cin trir voi
khoan tién 13i ma nguyén don phai tra cho bi don).

+ Ddi v6i yéu cau doi tién thi cong cua bi don: Yéu cau nay 1a ¢ can cu,
dé nghi Hoi dong xét xtr phiic thAm chap nhan khang cdo cua bi don, stra ban 4n
so tham theo hudng budc nguyén don phai thanh toan cho bi don sb tién thi
cong con no 1a 12.329.633.269 dong.

+ D6i voi yéu cau doi tién 1ai chdm tra cua bi don: Do nguyén don da vi
pham nghia vu thanh toan nén dé nghi Hoi dong xét xtr phuc thadm chip nhén
khang cao cua bi don, stra ban an so thim theo hudng budc nguyén don phai
thanh toan cho bi don phan chénh 1éch giira s6 tién 1ai nguyén don phai tra cho
bi don va sé tién 1ai bi don phai tra cho nguyén don 14 1.734.590.125 dong.

- Duong su ¢6 lién quan dén khang cdo (nguyén don): Dé nghi Hoi dong
xét xur phuc tham khong chap nhan khang cdo cua bi don, chi stra mot phan ban
an so tham vé viéc budc ban giao hd so theo hudng budc bi don phai ban giao
hd so nghiém thu ma khong budc ban giao hd so chét lugng, con cac phan con
lai thi dé nghi giir nguyén.

- 'Y kién cua Luat su bao v€ quyén lgi cho nguyén don:
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+ V& yéu cau ban giao h6 so: Nguyén don chi rat yéu cau ban giao ho so
chét luong, khong c6 rat yéu cau ban giao hd so nghiém thu, do do, dé nghi Hoi
ddng xét xir phiic tham stra mot phan ban an so thim vé noi dung nay theo
huéng dinh chi xét xir yéu cau ban giao hd so chit luong va van budc bi don
phai ban giao hd so nghiém thu.

+ V@& thoi diém phat sinh nghia vu thanh toan tién thi cong: Can ct quy
dinh tai Nghi dinh 48 cta Chinh phu vé hop dong xay dung va Thong tu ctia Bo
Xay dung, hd so ctia X giao cho I chua dap tmg day du nén cha dau tu 13 I chua
c6 nghia vu thanh toén.

+ Vé yéu cau khang cao cua bi don d;é nghi bac yéu cau tinh 1ai cua
nguyén dorI}: Can cu biéu 6 Nghi dinh 48, biéu 305 B6 luat Dan sy 2005, dé
nghi Ho1 dong xét x1r phtic tham khong chap nhan khang cao cua bi don.

+ Ve chi phi gian tiép (trong sd tién thi cong): Do X chi méi thuc hién
duogc 29,65% tong khéi luong cta cong trinh nén X chi duoc thanh toan chi phi
nay theo ty I¢ tuong tng 1a 30%.

+ V& yéu cau thanh toan tién 13i cua bi don: Yéu ciu cta bi don doi tién
1ai 6.132.050.212 dong (ghi trong don khang cao bo sung) la vuot qua pham vi
yéu cau khang c4o ban dau va yéu cau phan té & cip so tham. Mit khac, yéu cau
doi tién 13i cua X ciing khong c6 can cir vi I chua c6 nghia vu thanh toan (nhu
trén da phan tich). Do d6, dé nghi Hoi déng xét xtr phuc thadm khong chdp nhan
yéu cau khang co nay cua bi don.

- Y kién phat biéu cua Kiém sat vién:
+ Hoi dong xét xir phic thim va Thu ky Toa an da thuc hién ding quy
dinh ctuia Bo luat To tung dan su.

~ + Nhimg nguoi tham gia t6 tung da chap hanh ding quy dinh ciia Bo luat
T tung dan su.

+ V& ndi dung khang céo:

o V& tién thi cong, tién chi phi gian tiép: I chi ddng ¥ tra 30% chi phi gian
ti€p 1a khong c6 co so vi I da chap nhéan 7/8,h'c_1ng muc ma X da thlg.’c hién va dai
dién theo phap luat cua I da ky xac nhan khoi lugng chi phi gian ti€p. Viée I cho
rang khong co chir ky cua tu van giam sat la khong ding. Do do, X yéu cau
thanh toan gia tri thi cong thuc t€ con ng (trong do c6 chi phi gian tiép la
3.860.458.473 dong) l1a c6 can cur dé chap nhan.

* V& yéu cau ban giao hd so nghiém thu cong trinh: Do I da rat yéu cau
nay nhung Toa so thim van giai quyét 1a khong dung véi quy dinh tai Diéu 244
ctia B9 luat T tung dan sy.

* V& yéu cau tinh 13i cua X: Can cr vao vin ban ctia So Xay dung, yéu
cau nay la c6 can cu.

Do d6, dé nghi Hoi dong xét xir phuc tham chap nhéan toan bo khang co
cua bi don, stra ban dn so tham theo hudng nhu da phan tich & trén.
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NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu co trong ho so vu an da dugc tham tra tai
phién toa va cdn clr vao két qua tranh luan tai phién toa, Hoi dong xét xur phuc
tham nhan dinh:

[1]. Xét khang cdo ciia Tong cong ty X yéu ciu Hoi dong xét xir phiic
tham sira ban an so' thim theo hu’O’ng dinh chi xét xir yéu cau khéi kién caa
nguyén dO’n doi ban giao hd so chit lwgng va hd S0 nghiém thu, khong chap
nhin yéu ciu khéi kién cia nguyén don doi tién 1ai 4 -397.460.087 dong,
dong thoi chap nhan yéu ciu phan t6 clia bi don doi s0 tién thi cong ma
nguyén don chwa thanh toan 1a 12.329.633.270 dong va so tién 1ii cham tra
12 1.734.590.125 dong, tong cong la 14.064.223.395 dong:

1.1. D61 voi yéu cau khang céo lién quan dén viéc ban giao hd so chat
lugng va ho so nghiém thu:

Can clr vao tai liéu, ching ctr c6 trong hd so vu an 1a Pon xin rat b6t yéu
cau khoi kién dé ngay 07/8/2018 ctia nguyén don va Bién ban phién toa so thdm
duoc 14p vao cac ngay 19 thang 6, 03, 22 va 29 thang 7 nam 2019, c6 co s dé
xac dinh:

Ngay 07/8/2018, nguyén don di c6 don xin rit bot yéu cau khoi kién doi
bi don “phai ban giao hd so chét luong — hd so nghiém thu phan viéc X da thuc
hién tai cong trinh Khu cdn h§ G va phai thuc hién viéc thanh quyét toan Hop
doéng theo quy dinh”. Viéc rut yéu cau khoi kién néu trén 1a hoan toan tu
nguyeén.

Tai phién toa so tham dién ra vao cac ngay 19 thang 6, 03, 22 va 29 thang
7 nam 2019, khi xac dinh lai yéu cau khai kién cua nguyén don, dai dién hop
phap ciia nguyén don ciing khong dua ra hoic trinh bay lai yéu cau khoi kién da
rat noi trén va trong phan tranh lun, luat su bao vé quyén va loi ich hop phap
ctia nguyén don ciing khéng dé cap hoic tranh luin vé ndi dung tranh chip nay.

Nhu vay, c6 co sd dé xac dinh cho dén phién toa so thim, nguyén don da
tur nguyén rat bot mot phan yéu cau khai kién, d6 13 yéu cau doi bi don “phai
ban giao ho so chit lugng — hd so nghiém thu phan viée X dé thyc hién tai cong
trinh Khu cin ho G va phai thuc hién viéc thanh quyét toan hop dong theo quy
dinh.” Trong phan nhdn dinh cta ban an so tham cung khong c6 dé cap dén yéu
cau khoi kién nay cua nguyén don. Do do, 1€ ra Hoi dong xét xir so tham phai ap
dung khoan 2 Diéu 244 cta Bo luat T tung dan sy nam 2015, quyet dinh dinh
chi xét xir phan yéu cau khai kién da rat nay ctia nguyén don. Khang cdo cua bi
don yéu cau sta ban 4an so tham theo huéng dinh chi xét xir yéu cau khoi kién
cua nguyén don doi ban giao hd so chat lugng va hd so nghiém thu 1a ¢6 cin ci,
can dugc chap nhan. Y kién cua dai dién nguyén don tai phién toa phic tham
cho rang tai phién toa so thim, nguyén don c6 yéu cau ban giao hd so chat
lwong va hd so nghiém thu (mic du trude d6 da co don xin rat) va khong dong y
v6i khang céo cua bi don 13 khong c6 can cir dé chip nhan.
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1.2. DBbi véi yéu cau khang cao lién quan dén phan quyét dinh cua ban an
so tham chi chp nhan mot phan yéu cau phan td cua bi don doi tién thi cong ma
nguyén don con ng 1a 11.792.375.353 dong:

Can ctr vao “Bang té)ng hop gia tri thuc hién cac hang muc” ma X da thuc
hién dén thoi diém chdm dut hop dong va don gia thoa thuan trong Hop dong va
Phu luc hop dong, c6 tong cong 8 hang muc voi tong gia tri 1a 28.843.414.082
dong, trong do, I da chép nhan thanh toan 7 hang muc voi téng gia tri la
24.982.955.608 dong. Poi voi hang muc con lai 1a “Chi phi g1an t1ep dai dién
theo phap lut ctia I da ky vao “Bang x4c nhan khdi lugng gian tlep cung voi
dai dién horp phap ciia X. Can ctr vao “Bang xac nhan khdi lugng gian t1ep nay
va don gia thoa thuén trong Hop dong va Phu luc h(yp dong, chi phi gian tiép
duogc tinh ra 1a 3.860.458.473 dong. Khoan chi phi gian tiép nay ciing di duoc
dai dién hop phép cta nguyén don xac nhén tai phién toa phac tham. Do do, ban
an so thAm dya trén 1y do X mdi chi thuc hién duge khoang 30% khéi luong
cong tac két cdu dé quyét dinh chi chap nhan yéu cau thanh toan chi phi gian
tiép bang 30% toan bo chi phi nay theo dé nghi cua nguyén don, tinh ra la
1.422.171.641 dong va téng cong sb tién thi cong duoc chap nhan thanh toan 1a
26.405.127.249 ddng, 1a khong c6 cin clr. Tong gia tri thi cong ma X di thuc
hién can duge xéac dinh 1a:

24.982.955.608 ddng + 3.860.458.473 ddng = 28.843.414.082 ddng

Cén trir v6i s6 tién I da thanh toan dot 1 (15. 759.430.431 d6ng) va chi phi
stra chita (754.350.381 ddng) ma X di xac nhén, sb tién thi cong con lai ma
nguyén don phai thanh to4n cho bi don la:

. 28.843.414.082d - 15.759.430.431d - 754.350.381d = 12.329.633.270
dong

Do do, yéu cau khang cao cua bi don la ¢6 can ci, can sira ban an so tham
theo hudng chap nhén yéu cau phan t6 cua bi don doi nguyén don phai thanh
toan sb tién thi cong con no 1a: 12.329.633.270 ddng (thay vi 11.792.375.353
d6ng nhu ban 4n so thim da tuyén).

1.3. D6i véi yéu cau khang cao lién quan dén phan quyét dinh cta ban an
so tham khong chip nhdn yéu cau phan t6 doi tién 1di cham tra cua bj don:

Can cr vao 101 trinh bay théng nhit cua dai dién nguyén don va dai dién
bi don tai phién toa phic tham, c6 co s¢ dé€ xac dinh:

Vao ngay 25/02/2013, hai bén da ky Bién ban ban giao cong trinh va thoa
thuan chdm dit hgp dong tir thoi diém nay. Sau d6, X da nhiéu 1an c6 van ban
gui I (cu thé 1a cac van ban sé 521/CC1-QLDAL1 ngay 16/4/2013; s6 609/CC1-
QLDA1 ngay 08/5/2013; sb 787/CC1-QLDALI ngay 05/6/2013 va s6 828/CC1-
QLDATI ngay 13/6/2013) yéu cau I phé duyet “Bang tong hop gia tri thuc hién
cac hang muc”, bao gobm 8 hang muc c6 gia tri quyét toan nhu di néu ¢ phan
trén nham sém thanh toan tién thi cong cong trinh cho X va thanh 1y hop dong.
Trong d6, vin ban cudi cing (s6 828/CC1-QLDA1 ngay 13/6/2013) c6 néu: Néu
I van tri hodn, khong phé duyét gia tri khdi lugng da thi cong dé thanh quyét
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toan thi xem nhu I da chip thuan vi gia tri quyét toan duoc X tinh trén co so
Bang khoi luong da dugc hai bén ky xac nhén va 4p theo don gia théa thuan
trong hop dong da ky. Tuy nhién, I khong c6 van ban tra 161 cac van ban ndi trén
cua X.

Vao céc ngay 31/12/2013, 06/01/2014 va 16/01/2014, dai dién X va I da
ky cac bién ban “Chuyén giao vin ban”, trong d6 c6 liét ké cac van ban duoc
chuyén giao gitta X va I, bao gdm: Hd so chat luong; Ban vé hoan cong; Bién
ban nghiém thu ... Sau khi cdc bén ky cac bién ban “Chuyén giao van ban” noi
trén, I khong c6 van ban nao yéu cau X phai tiép tuc ban giao hd so nghiém thu
hodc tai liéu khac dé dugc thanh toan gia tri thi cong da thuc hién va thuc té sau
thoi diém nay cho dén khi I khoi kién ra Toa an va cho dén khi xét xtr so tham,
X ciing khong tiép tuc chuyén giao bat ctr tai liéu, hd so nao khac cho I lién
quan dén viéc nghiém thu cong trinh.

Mit khac, tai Pon xin rat bot yéu cau khoi kién dé ngay 07/8/2018 d3 dan
O trén, chinh I cling da trinh bay:

“Ngay 28/12/2016, S& Xay dung Tp.HCM di c6 Vin ban s 19963/SXD-
QLCLXD véi noi dung dong ¥ cho Chu dau tu I to chirc nghiém thu hoan thanh
cong trinh dua vao sir dung. Noi dung néu trén ciing duge S Xay dung Tp.Ho
Chi Minh dé cap trong Cong vin 3351/TT-TTCD2 ngay 24/5/2018 giri TAND
Quan 1.

Thuec té hién nay 1a cong trinh da xay dung xong va dua vao st dung.

Do @6, I cho rang viéc yéu cau X phai ban giao toan bd ho so chat luong
la khong con can thiét nira.

I chiing t61 xac dinh viéc rat yéu cau khdi kién néu trén 1a hoan toan tu
nguyén.”

Nhu vdy, co co s& dé xac dinh: Pén ngay 16/01/2014 (ngay cac bén ky
bién ban chuyén giao van ban cudi cing), X di hoan thanh nghia vu ban giao hd
so nghiém thu cling nhu hd so chat lugng cong trinh cho I (theo thoa thuan tai
Diéu 5.3.2 cta Phu luc hop dong thi cong xay dung sé6 IDE/PLHD12-01 ngay
31/7/2012, hd so nghiém thu 13 mot bd phan cua hd so chit lugng) va tir thoi
diém nay, I khong con yéu cau X phai ban giao hd so nita. Yéu cau cua X doi I
phai thanh todn va quyét toan hop dong thi cong cong trinh ké tir ngay
17/01/2014 14 ¢6 can ct, pht hop véi théa thuan cua cac bén vé hd so thanh
toan, thoi han thanh toan, quyét toan hop dong tai Piéu 5.3 (Piéu khoan thanh
toan) cia Phu luc hop dong thi cong xdy dung so6 IDE/PLHD12-01 ngay
31/7/2012 va Piéu 24.1 (Quyét toan hop dong) ciia Hop dong thi cong xay dung
IDE/HD10-019 ngay 18/11/2010, pht hop véi quy dinh tai diém d khoan 2 Diéu
75 ctua Luat Xay dung ndm 2003 (c6 hi¢u lyc tai thoi diém cac bén giao két va
thwe hién hop dong). I khong thanh toan tién thi cong con ng cho X thi phai chiu
1ai cham tra ké tir ngay 17/01/2014 theo quy dinh tai Diéu 306 ctia Luat Thuong
mai nam 2005.
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Trong phan quyét dinh, ban an so thdm ciing da tuyén budc I phai thanh
toan cho X gia tri thi cong chua thanh toan 1a 11.792.375.353 dong dua trén cac
bang khdi luong thi cong hoan thanh di dugc I xac nhan va don gia thoa thuan
trong hop dong.

Do d6, ¥ kién cua lut su bao vé quyén lgi cho nguyén don tai phién toa
phuc thdm cho ring ho so ctia X giao cho I chua dép ung day da nén chu dau tu
la I chua c6 nghia vu thanh toan va tir 46 khong c6 nghia vu chiu 1ai cham trda 1a
khong cé can ctr dé chap nhan.

Qua cac tinh tiét cua vu 4n da duoc cic bén xac nhan ndi trén, viéc Toa an
cap so thim nhén dinh “Vi dén thoi diém hién nay, nguyén don van khong cung
cap day du cac hoa don ching tir theo diéu khoan thanh toan da dugc cac bén ky
két dugc quy dinh cu thé trong hop dong; s tién yéu cau thanh toan khong duoc
nguyén don dong ¥ x4c nhan; ké tir khi ngung hop dong den nay cac bén khong
¢ bién ban ddi chiéu coéng no, khong c6 van ban yéu cau thanh toan ... nén
chua phat sinh nghia vu, viéc yeu cau tinh 1ai cua bi don khong c6 co s¢” * dé tur
d6 quyét dinh khong chip nhan yéu cau cua bi don doi nguyén don phai chiu 1ai
cham tra la khong c6 can ct, khong phu hop voi cac tai licu, chimg cir va cac
tinh tiét khach quan cua vu an, ddng thoi ciing mau thuan véi quyet dinh cua
chinh ban 4n so thim budc nguyén don phai c6 nghia vu thanh toan tién thi cong
con ng cho bi don.

Do do, khang c4o cua bi don 1a ¢o can ct dé chap nhén, can sira ban an so
tham vé phan n6i dung nay theo hudng chap nhan yéu cau doi phan chénh 1éch
giita khoan tién 13i ma nguyén don phai tra cho bi don va khoan tién 13i ma bi
don phai tra cho nguyén don. Cu thé nhu sau:

Khoan tién 1di ma nguyén don phai tra cho bi don dugc tinh trén s6 tién
thi céng con ng 12.329.633.270 dong tr ngay 17/01/2014 (ngay tiép theo cia
ngay ky bién ban cudi cung chuyén giao vin ban giita cac bén) dén ngay xét xir
so tham (29/7/2019) (téng cong 2. 019 ngay nhung bi don chi tinh 2.017 ngay)
theo murc 13i sudt ma bi don yéu cau 1a 9%/nim (thap hon muc 13i suit ng qua
han trung binh trén thi trudong theo quy dinh tai Diéu 306 cua Luat Thuong mai
nam 2005 va bang v6i muc 13i sudt ma nguyén don tinh 13i voi bi don). S tién
l1a1 duoc tinh ra la:

12.329.633.270d x 9% x 2.017 ngay/365 ngay = 6.132.050.212 ddng

Khoan tjén 1ai ma bi don phai tra cho nguyén don theo ban an so tham da
duoc bi don dong y can trur 1a: 4.397.460.087 dong.

Nhu vay, phﬁn chénh léch giira khoan tién 1di ma nguyén don phai tra cho
bi don va khoan tién 1ai ma bi don phai tra cho nguyén don la:

6.132.050.212 dong — 4.397.460.087 dong = 1.734.590.125 ddng.

1.4 Déi voi yéu cﬁu‘khéng c4o lién quan dén phan quyét dinh cua ban an
so tham chap nhén yéu cau khoi kién cua nguyén don doi tién lai cham tra
4.397.460.087 dong:
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Do bi don dfir chap nhqén va ty nguyén can trir khoan tién 13i 4.397.460.087
dong ma Toa an cap so tham budc bi don phai tra cho nguyén don vao khoan
tién 1ai ma nguyen don phai tra cho bi don (6.132.050.212 dong) nhu trén da néu
nén khang cao cua bi don yéu cau stra ban an so tham theo huong khong chap
nhan yéu cau doi tién 1ai ciia nguyén don la c6 can cur dé chap nhan.

Ngoai ra, phan quyét dinh cua ban an sor,thém khong tuyén budc céc
duong sy phai chiu lai chdm thi hanh an la c6 thiéu sot, khong dung voi huong
dan cua Hoi dong Tham phan Toa an nhan dan to1 cao tai diém b khoan 1 Diéu
13 Nghi quyét s6 01/2019/NQ-HDPTP ngay 11/01/2019, can dugc bd sung.

Cac phan khac cta ban an so tham khong bi khang céo, khang nghi dé c6
hi¢u lyc phap luat tir ngay hét han khang cdo, khang nghi, Hoi dong xet xir phuc
tham khong xem xét lai.

[2]. V& an phi:

Can ctr vao Khoan 1 Diéu 147, Khoan 2 Piéu 148 cua B luat TH tung
dan sy nam 2015, cac diéu 3, 18 va 27 cua Phap Iénh An phi, 1¢ phi Toa an va
cac diéu 7 va 29 cia Nghi quyét sb 326/2016/UBTVQHI14 ngay 30 thang 12
nim 2016 cua Uy ban Thuong vu quéc hdi quy dinh vé mc thu, mién, giam,
thu, nOp, quan 1y va st dung an phi va I¢ phi Toa an:

- Cong ty TNHH I phai chiu an phi dan su so tham trén s tién phai tra
cho Tong cong ty X va sd tién yéu cau khong duge Toa an chip nhén.

- Tong cong ty X phai chiu an phi dan sy so tham trén so tién phai tra cho
Cong ty TNHH L.

- V& 4an phi dan su phuc thim: Do Toda an cap phuc thim stra ban an so
tham nén nguoi khang cao 1a Tong cong ty X khong phai chiu an phi phuc tham.

Vi cac I€ trén,

QUYET PINH:
Can ctr vao Khoan 2 Diéu 308 va Diéu 309 cua Bo luat T6 tung dan su
nam 2015;

Can ct vao DPiéu 75 cua Luat Xay dyng nam 2003, cac diéu 297 va 306
cua Luat Thuong mai nam 2005;

1. Chip nhan khang céo ctia Tong cong ty X, stra ban an so tham, tuyén
XU:

1.1. Pinh chi xét xir dbi v&i cac yéu cau khoi kién sau day ctia nguyén
don:

- Yéu cau bi don ban giao hd so chat lugng, hd so nghiém thu phan hang
muc tang ham, tang trét, tang ling cua Cong trinh Khu can ho G.

- Yéu cu boi thuong tién 13i khong thu dugc ciia khach hang ddt chd mua
can hd do thi cong cham tién d6 10.104.603.277 dong.
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~ -Yéu cau boi thuong phi bdi thudng cho khach hang mua cin ho do cham
tién d 2.421.272.223 dong.

- Yéu cﬁg bdi thudong chi phi lwong nhan vién va chi phi tiép thi
2.055.164.462 dong.

- Yéu cau bdi thudng chi phi dién, phi bao vé nha mau 261.317.825 dong.
- Yéu cau boi thudng chi phi quang cdo 2.605.584.947 dong.
- Yéu cau bdi thudng chi phi khiu hao nha mau 2.900.392.015 dong.

1.2. Chép nhan mot phén yéu cau khoi kién cua nguyén don, budc Téng
cong ty X phai c6 trach nhiém thanh todn cho Cong ty TNHH I s6 tién tam tng
d3d nhan con lai 1a 7.604.115.664 dong va tién phat do cham tién do 1a
4.752.572.290 dong, tong cong 1a 12.356.687.954 dong.

1.3. Khong chap nhéan yéu cﬁq khoi kién cua nguyén don doi Tong cong
ty X phai tra tién 1ai 4.397.460.087 dong.

1.4. Chéap nhén yéu cau phan t6 ctia bi don, budc Cong ty TNHH I phai c6
trach nhiém thanh toan cho Toéng cong ty X sb tién thi cong con no la
12.329.633.270 dong va sd tién 1ai cham tra 1a 1.734.590.125 ddng, tong cong 1a
14.064.223.395 dong.

1.5. V& an phi:

- Cong ty TNHH I phai chiu an phi dan sy so tham 13 234.461.683 dong,
can trir vao cac khoan tién tam ung an phi dd ndp 79.343.822 dong, 686.324
dong va 107.144.104 dong (theo cdc bién lai thu tién s6 AB/2012/04661 ngay
04/3/2014, s6 AB/2012/05525 ngay 22/8/2014 va s6 AA/2014/0004706 ngay
15/11/2016 cua Chi cuc Thi hanh an dan sy Qudn 1), Cong ty TNHH I con phai
ndp thém 47.287.433 dong.

- Tong cong ty X phai chiu an phi dan su so tham 1a 120.356.687 dong,
can trir vao cac khoan tién tam mg an phi 56.739.934 dong do Tong cong ty X
— TNHH MTV ndp va 22.536.505 ddéng do Tong cong ty X — CTCP ndp (theo
cdc bién lai thu tién s6 AB/2012/05107 ngay 29/5/2014 va s6 AA/2017/0023598
ngay 02/10/2018 ciia Chi cuc Thi hanh dn déan sw Qudn 1), Tong cong ty X con
phai ndp thém 41.080.248 dong.

- Tong cong ty X khong phai chiu an phi dan sy phtc thAm nén dugc nhan
lai sO tlen tam Ung an phi phuc tham dd nop 2.000.000 dong (theo Bién lai thu
tién s6 AA4/2018/0007981 ngay 13/8/2019 ciia Chi cuc Thi hanh dn ddn s Qudn

1).

1.6. Ké tir ngay c6 don yéu cau thi hanh 4n ctia bén dugc thi hanh an, néu
bén phai thi hanh an khong chiu thanh toan cac khoan tién noi trén thi con phai
chiu khoan tién 13i cua sb tién con phai thi hanh 4n theo murc 1ai suét no qué han
trung binh trén thi truong tai thoi diém thanh toan twong tmg véi thoi gian chua
thi hanh an.

2. Ban an nay c6 hi¢u luc phap luat ngay.
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3. Trudng hop ban an duogc thi hanh theo quy dinh tai Piéu 2 Luat Thi
hanh 4n dan sy ndm 2008 (d3 dugc stra d6i, bo sung nim 2014) thi nguoi duge
thi hanh 4n dan sy, nguoi phai thi hanh an din su ¢6 quyén thoa thuan thi hanh
an, quyén yéu cau thi hanh an, ty nguyén thi hanh an hoic bi cudng ché thi hanh
an theo quy dinh tai cac diéu 6, 7, 7a va 9 Luét Thi hanh 4n dan su; thoi hiéu thi
hanh an duogc thuc hién theo quy dinh tai Piéu 30 Luat Thi hanh 4n dan su.

Noi nhn: TM. HOI PONG XET XU PHUC THAM
- TANDTC; THAM PHAN-CHU TQA PHIEN TOA
- TAND cép cao;

- VKSND cép cao;

- VKSND TPHCM,;

- TAND Quan 1;

- Chi cuc THADS Quén 1;

- Cac duong su;

- Luu: VT, hd so vu 4n.

Nguyén Céng Phu
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