TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap — Tu do — Hanh phiic

Ban 4n sb: 02/2019/DS-PT

Ngay: 03/01/2019

Vé viéc: “Tranh chap hop dong
vay tai san ”’

’ ‘ NI:IAN DANH )
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

Vé6i thanh phin Héi dong xét xir phiic thim gom c6:
Tham phan — Chii toa phién toa: Ba Pham Thi Thao
Céac Tham phan: 1. Ba Vii Thi Xuéan Trang
2. Ong Nguyén B4 Thinh

Thu ky Toa 4n ghi bién ban phién toa: Ba Nguyén Thi Tam.

_Pai dién Vién kiém sat nhan dan thanh ph Ho Chi Minh tham gia phién
toa: Ong Nguyén Van Hoang — Kiém sat vién.
Ngay 03 thang 01 nam 2019, tai tru s& Toa an nhan dan thanh phd HO Chi

Minh xét xur phiic tham cong khai vy 4n dan sy thy 1y s6 550/2018/TLPT-DS
ngay 07 thang 11 thang 2018 vé vi¢c: “Tranh chap hop dong vay tai san”;

Do Ban 4n dan sy so tham s6 147/2018/DS-ST ngay 12/9/2018 cua Toa
an nhan dan huyé¢n B bi khang céo;

Theo Quyét dinh dua VU an ra xet xu sO 5810/2018/QDPT-DS ngay 22
thang 11 nam 2018 va Quyét dinh hoan phién toa s6 10231/2018/Qb-PT ngay
18 thang 12 nam 2018, gitra cdc duong su:

Nguyén don: Ong Lai Phudc D, sinh nam: 1982.
Pia chi: T6 09 Ap L, xa L, huyén C, tinh Long An.

Nguoi dai dién hop phdp ciia nguyén don: Ong Truong Van C, sinh nim:
1950 (c6 mat)

Dia chi: S6 A13/7 Qudc 10 M, ap M, xa B, huyén B, Thanh phd HO Chi
Minh.

Theo Gidy uy quyén sé cong chung 001522, quyén sb 02.TP/CC-
SCC/HDbGD ngay 23/02/2017 tai Van phong Cong ching V.

Bi don: dng Nguyén Thanh L, sinh nim: 1987.
Dia chi: SO D8/41 ép B, xa H, huy¢n B, Thanh phé HO Chi Minh.

Nguoi dai di¢n hop phdp cua bi don: Ong Nguyén Minh M, sinh nam:
1993 (c6 don xin x€t X1 vang mat).

Dia chi: S6 E8/3 duong T, thi tran T, huyén B, Thanh phé H6 Chi Minh.



Theo Gidy uy quyén sé cong chimg 001569, quyén sé 03/2017/HPGD-
CCAL ngay 07/3/2017 tai Van phong Cong ching A.

Ngueoi c6 quyén loi, nghia vu lién quan:

1/Ba Do Thi A, sinh nam: 1986.

Dia chi: T6 09 Ap L, xa L, huyén C, tinh Long An.

Nguwoi dai dién hop phdp ciia ba D6 Thi A: Ong Truong Vian C, sinh nim:
1950.

Pia chi: S6 A13/7 Quéc 16 M, xi B, huyén B, Thanh phd H6 Chi Minh.

Theo Gidy Uy quyén sd cong chung 001522, quyén s6 02.TP/CC-
SCC/HDPGD ngay 23/02/2017 tai Van phong Cong chung V.

2/ Ba Nguyén Thi My B, sinh nim: 1990 (c6 don xin ving mit)

Dia chi: S6 D8/41 4p B, xa H, huyén B, Thanh phd H6 Chi Minh

NOI DUNG VU AN:

Tai don khoi kién va trong qua trinh giai quyét vu an, nguyén don ong Lai
Phudce D c6 nguoi dai dién 1a 6ng Truong Van C trinh bay:

Do ¢co mdi quan hé quan biét nén 6ng P nhiéu 1an cho ong L vay muon
tién, cu thé nhu sau:

Ngay 02/12/2015, dng B cho dng L vay tién véi sO tién 136.820.000 (mot
trdm ba muoi sau triéu tam tram hai muoi nghin) dong, 1ai suat 3%/thang, co lap
hop dong muon tién, hop dong nay c6 chinh sira khong rd s0 tién vay, do d6 doi
v01 hop dong vay tién nay, ong D chi yéu cau 6ng L tra s6 ti€n 48.820.000 (bon
muoi tdm triu tdm tram hai muoi nghin) dong.

Ngay 02/01/2012, dng D ¢6 cho 6ng L vay s6 tien 32.800.000 (ba muoi hai
triéu tam tram nghin) dong, 1ai suat 3%/thang, c6 1ap hgp dong muon tién.

Ngay 24/6/2014, ong D c6 cho ong L vay so tién 80.220.000 (tim muoi
triéu hai trdm hai muoi nghin) dong, lai suat 3%/thang, c6 lap hop dong muon
tién.

Ngay 26/7/2014, ong D ¢6 cho 6ng L vay s0 tién 12.000.000 (muoi hai
tri¢u) dong, lai suat 3%/thang, co 1ap hop dong muon tién, doi voi hop dong vay
nay s6 tién 12.000.000 (muodi hai tri¢u) dong da bao gom so tién vay trong hop
dong vay ngay 02/12/2015.

Ong D d3 nhiéu 1an yéu cau 6ng L tra cac khoan vay trén nhung ong L cb

tinh né tranh khong tra cho 6ng B. Cac hop ddng vay tién c6 ghi 13i sudt nhung
thuc té ong D khong c6 nhan bat clr s tién 14i nio tir phia 6ng L.

Nay tai Toa, 6ng C dai dién cho 6ng P yéu cau ong L tra sb tién gdc ddi
v61 03 khoan vay la: 48.820.000 + 80.220.000 + 32.800.000 = 161.840.000 (mot
trim sau muoi mét triéu tdm tram bdn muoi nghin) déng va tra so tién 1ai vay
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theo nhu thoa thuan trong hop dong vay la 3%/thang tinh tur khi vay cho dén
ngay nop don khoi kién tai Toa an, cu thé tién 13i nhu sau:

£)01, voi khoan vay 48.820.000 dong x 13 syat 3% x 10 thang = 14.646.000
(mudi bon tri¢u squ tram bon muoi sau nghin) dong.

DPbi véi khoan vay 32.800.000dong x ldi suét 3%/thang x 45 thang =
44.280.000 (bon muoi bon tri¢u hai tram tdm muoi nghin) dong.

DPbi v6i khoan vay 80.220.000 dong x 13i suit 3%/thang x 27 thang =
64.978.200 (sdu muoi bon tri€u chin trdm bay muoi tdm nghin hai tram) dong.

S6 tién 1ai ma ong B yéu cau ong L phai tra 1a 123.904.200 (mdt trdm hai
muoi ba triéu chin tram 1€ bon nghin hai trdm) dong.

Nhu vay, 6ng L phai tra cho ong D tong cong s6 tién 13 285.744.200 (hai
tram tam muoi lam triéu bay tram bén muoi bon nghin hai tram) dong; trong do
s6 tién goc 1a 161.840.000 (mét tram sau muoi mdt tridu tdm traim bén muoi
nghin) ddng va tién 1ai 1a 123.904.200 (mdt tram hai muoi ba triéu chin tram 1¢
bdn nghin hai trim) dong, tra 1am mot 1an ngay khi ban an, quyét dinh cua Toa
an c6 hiéu luc phap luat.

Tai ban tu khai va bién ban hoa giai bi don 6ng Nguyén Thanh L c6 6ng
Nguyen Minh M dai dién hop phap trinh bay: Do c6 quan h¢ quen biét nén 6ng
Nguyén Thanh L ¢6 vay muon tién cta ong Lai Phude D, cu thé:

Ngay 02/12/2015, 6ng D cho 6ng L vay tién véi sd tién 36.820.000 (ba
muoi sau triéu tAm tram hai muoi nghin) dong, sau d6 ong L ty y ghi thém sd 1
vao thanh 136.820.000 (mét tram ba muoi sau tricu tam tram hai muoi nghin)
dong, 131 suat 3%/thang, co6 lap hop d6ng muon tién, hop dong nay cé chinh sira
s6 tién, thuc té 6ng L chi c¢6 nhan 36.820.000 (ba muoi su triéu tam trim hai
muoi nghin) dong, d6i voi khoan vay nay, 6ng L thira nhan c6 vay cta éng D sb
tién 36.820.000 (ba muoi sau triéu tdm tram hai muoi nghin) d6ng nhung chwa
dén han tra tién vay.

~ Theo Hop ddéng cho muon tién ngay 02/01/2012, ong D c6 cho ong L vay
s0 tién 32.800.000 (ba muoi hai tri¢u tam tram nghin) dong, lai suat 3%/thang,
doi voi khoan vay nay 6ng L khong thira nhan vi khong ¢6 vay ctiia 6ng P so tién
trén.

- Theo Hop ddng cho muon tién ngay 24/6/2014, déng B ¢6 cho ong L vay sé
tién 80.220.000 (tam muoi triéu hai trdm hai muoi nghin) dong, lai suat
3%/thang, doi1 véi khoan vay nay ong L khong thira nhan vi khong cé vay cua
ong D.

Theo Hop dong cho muon tién ngay 26/7/2014, 6ng B c¢6 cho éng L vay sd
tién 12.000.000 (mudi hai triéu) dong, 13i sudt 3%/thang, dbi v4i khoan vay nay
ong L thira nhan c6 vay cta ong D 12.000.000 (mudi hai triéu) dong nhung chua
dén han tra tién vay.

Trong qua trinh vay, ong L c6 tra 1ai cho 6ng B nhung vi tin tuéng nén
khong c6 1ap gidy to tra 1ai.



Ong L chi thira nhan c6 vay cia ong P sé tién 36.820.000 dong +
12.000.000 dong = 48.820.000 (bén muoi tam triéu tam trdm hai muoi nghin)
dong, nhung ong L khong ddng ¥ tra vi hop ddng cho muon tién khong ghi thoi
han tra tién, chua dén han tra tién, dong thoi 6ng D khong co thong bao doi ng
dén ong L.

Ngudi ¢6 quyén loi, nghia vu lién quan ba D6 Thi A c6 ong Truong Van C
dai dién trinh bay: Ba A 1a vo cua ong D, thong nhit v6i yéu cau cua ong D.

Ngudi co quyén loi, nghia vu lién quan ba Nguyén Thi My B trinh bay: Ba
B la vo cua 6ng L, ba B hoan toan khong biét viéc vay muon tién gilta 6ng P va
ong L, s6 tlen vay ciing khong dé phuc vu cho sinh hoat gia dinh. Do d6, nay d6i
v6i yéu cau khai kién cua nguyén don thi ba B khong dong v vi ba khong co vay
va cling hoan toan khong blet den sO tién néu trén. Pong thoi, vi ban cong viée
nén ba B ¢6 don xin giai quyét ving mit.

Tai Ban an dan su so tham s6 147/2018/DS-ST ngay 12/9/2018 cta Toa an
nhan dan huyén B da tuyén:

Chép nhin mot phan yéu cau khoi kién cua ong Lai Phude D.

Budc 6ng Nguyén Thanh L ¢6 trach nhiém tra cho 6ng Lai Phudc D s tién
ng goc la 161.840.000 (mot tram sau muroi mot triéu tdm tram bon muoi nghin)
dong va tién lai suat 30.976.050 (ba muoi triéu chin trdm bay muoi sau nghin
khong tram nam muoi) dong. Tong cdng so tién ong L phai tra cho ong b 1a
192.816.050 (mdt tram chin muoi hai triéu tam tram muoi sau nghin khong tram
nam muoi) dong, tra lam madt 1an ngay sau khi ban an ¢6 hiéu lyc phap luat.

Hop dong cho muon tién 1dp ngdy 14/6/2014, ngay 02/12/2015 va ngdy
26/7/2014 ky gitra 6ng Lai Phudc P va dng Nguyen Thanh L khong con gia tri
phép ly.

Thi hanh tai co quan thi hanh 4n dan su c6 thim quyén.

Ké tir khi 6ng Lai Phuéc P co don yéu cau thi hanh an, né:u ong Nguyén
Thanh L cham thuc hi¢n nghia vy tra tién thi phai chiu thém tién 1ai theo quy
dinh tai DPiéu 357 cua Bo luat dan suw nam 2015.

Ngoai ra, 4n so thAm con tuyén phan an phi va quyén khang cdo theo luat
dinh.

Ngay 02 thang 10 nim 2018, 6ng Nguyén Thanh L ¢ don khang céo.

Tai phién toa phuc thém nguyén don khong rut don khéi kién, bi don co
nguoi dai dién theo Uy quyén 1a 6ng Nguyeén Minh M c6 don xin xét xir vang
mat.

Nguyén don 6ng Lai Phudc D c6 nguoi dai dién theo uy quyén 1a 6ng
Truong Van C dé nghi gitr nguyén ban an so tham.

Y kién ctia dai dién Vién kiém sat nhan dan thanh phd HO Chi Minh:



- V& thi tyc to tung: Hoi dong xét xir, nhitng ngudi tham gia t6 tung da
thue hién dung cac quy dinh ctia phap lut trong qua trinh giai quyét vu an tai
giai doan phuc tham. Tai phién toa hém nay nguoi dai dién theo uy quyén cua
ong Nguyén Thanh L 1a 6ng Nguyén Minh M ¢6 don xin xét xtr ving mit.

- V& ndi dung: Vi cac tai liéu, chimg c c6 trong hd so thay rang ban an
so tham tuyén xir 14 c6 can ctr, ding phap luat. ‘Bi don khang cao yeu cau sua an
so tham, chi chip nhan tra cho nguyén don sé tién 48.820.000 (bén muoi tam
triéu tam trim hai muoi) dong, khong dong y tra sb tién nhu nguyén don kién
doi va viéc nguyén don cho vay khong c6 thoi han tra ng. Xet thay, theo cac
gidy muon tién déu c6 chir ky cua 6ng Nguyen Thanh L, nén 6ng L phai c6 trach
nhiém tra cho nguyén don s6 tién theo cac gidy vay ng ma ong da ky.

Bi don khang cdo nhung khong xuét trinh duoc chimg ctr nao chimg minh
cho yéu cau cia minh. Xét ban 4n so tham tuyén 1 c6 can ctr, diing phéap luat.
Dé nghi Hoi dong xét xir khong chap nhan khang céo cua 6ng Nguyén Thanh L,
giit nguyén ban 4n so tham.

NHAN PINH CUA TOA AN

Sau khi nghién ctru cac chung cir ¢6 trong hod so vu an, dugc tham tra tai
phién toa, sau khi nghe cac duong su trinh bay y kién tranh luan va y kién cua
kiém sat vién, Ho1 dong xét xtir nhan dinh:

Xét khang céo cta bi don 6ng Nguyén Thanh L cho rang 6ng chi vay cia
ong D v6i 02 khoan vay ngay 02/12/2015 véi s tién 36.820.000 (ba muoi séu
triéu tam tram hai muoi nghin) dong va khoan vay ngay 26/7/2014 voi s6 tién
12.000.000 (muoi hai triéu) déng, do hgp dong vay tién khong co ghi thoi han
vay, dong thoi 6ng D ciing khong c6 thong bao thoi gian hop ly dé ong L tra no,
nén ong L khong dong y tra. Hoi dong xét xir xét thdy: Viéc hai bén nguyén don
va bi don co6 giao dich vay tién la c6 that va hop phéap. Theo cac hop dong cho
muon tién duoc 1ap vao cac ngay 02/12/2015, ong D cho ong L vay tién voi sb
tién 36.820.000 (ba muoi sdu triéu tdm trim hai muoi nghin) dong; Ngay
02/01/2012, éng B c6 cho éng L vay sd tién 32.800.000 (ba muoi hai triéu tam
trim nghin) dong; Ngay 24/6/2014, 6ng B c6 cho ong L vay sb tién 80.220.000
(tam muoi triéu hai tram hai muoi nghin) dong, Ngay 26/7/2014, 6ng D c6 cho
ong L vay s6 tién 12.000.000 (muoi hai triéu) dong, (tir BL 64 d¢én BL 67) tét ca
cac hop ddng vay trén déu co chir ky cta bén vay 1a 6ng Nguyén Thanh L, c6
thoa thuan 1ai va thoi han vay 1a thoa thuan. Déng thot tur khi vay cho dén nay
ong L ctng khong co tra 1ai cho ong D bat cr sb tién nao. Ong Lai Phudc B
khoi kién yéu céu ong Nguyén Thanh L phai c6 trach nhiém tra cho 6ng cac
khoan ng gdc 1a 161.840.000 (mot tram sau muoi mdt tridu tam tram bbn muoi
nghin) déng va tién 14i 13 c¢6 cin ct. Tuy nhién, viéc 6ng P yéu cau 1i suat
khong 16 rang nén Toa an cdp so tham cin cir vao Quyét dinh sd 2868/QD-
NHNN ngay 29/11/2010 ctia Ngan hang Nha nudc Viét Nam la dang quy dinh,
nén duoc chip nhan.

Xet, ong L khang cao nhung khong cung cap duoc chimg nao khac dé
chtrng minh cho yéu cau cta minh, nén khong ¢6 cin cr chdp nhan.



An so tham xir chap nhan yéu cau khoi kién ctua nguyén don laco can cu.
Do do6, can gitr nguyg?n l?ém an so tham nhu dé nghi cua vi dai dién Vién ki€m sat
nhan dan Thanh phé H6 Chi Minh.

Vé an phi: Do khang cdo khong dugc chép nhan nén 6ng L phai chiu an
phi dan su phuc tham.

Vi cac 1€ trén;

Cian ctt khoan 1 Piéu 308 Bo luat to tung dan su;

QUYET PINH

Khong chap nhan yéu cau khang céo cta dng Nguyén Thanh L.

Giit nguyén ban an so tham.

- Ap dung DPiéu 471; Piéu 473; Diéu 474; Diéu 476; Piéu 477 B6 luat dan
su nam 2005;

- Ap dung biéu 357 Bo luat dan sy nam 2015;

- Ap dung Quyét dinh s6 2868/QD-NHNN ngay 29/11/2010 ctia Ngan hang
nha nudc Viét Nam quy dinh vé 1ai suat;

- Ap dung Nghj quyét s6 326/2016/UBTVQHI14 ngay 30/12/2016 cia Uy
ban thuong vu Qudc hoi.

Tuyén xur:

1/ Chap nhan mét phan yéu cau khoi kién cua ong Lai Phude D.

Budc 6ng Nguyén Thanh L ¢6 trach nhiém tra cho 6ng Lai Phudc D s tién
no goc 1a 161.840.000 (mot tram sau muoi mdt tridu tam trim boén muoi nghin)
dong va tién 1ai 30. 976.050 (ba muot trigu chin tram bay muoi sau nghin khong
tram nam muoi) dong. Tong cong s6 ti€n o6ng L phai trd cho ong D la
192.816.050 (mdt tram chin muoi hai tri€u tam tram muoi sau nghin khong tram
nam muoi) dong.

Hop dong cho muon tién 1dp ngdy 02/01/2012, 24/6/2014, 26/7/2014 va
ngay 02/12/2015 ky gitra 6ng Lai Phuéc D va 6ng Nguyén Thanh L khong con
gia tri phap ly.

Ké tir khi 6ng Lai Phuéc P co don yéu cau thi hanh an, né:u ong Nguyén
Thanh L cham thuc hi¢n nghia vu tra tién thi phai chiu thém tién 1ai theo quy
dinh tai DPiéu 357 cua BO luat dan sw nam 2015.

2/ V& 4n phi:

- An phi dén sy so thAm:

Ong Lai Phudc D chiu 4n phi dan sy so tham d6i voi yéu cau tién 13i khong
chap nhén la 4.646.408 (bon triéu sau trim bon muoi sau nghin bén trim 1¢ tam)

dong, duoc can trir vao 80 tién tam Ung an phi ma ong D di ndp theo bién lai thu
tién tam Umg 4n phi s6 AA/2016/0021240 ngay 22/11/2016 ctia Chi cuc Thi
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hanh an dan sy huyén B. Ong dugc nhén lai sO tién 334.242 (ba trim ba muoi
bon nghin hai tram bon muoi hai) dong tién chénh 1éch.

Ong Nguyen Thanh L chiu 4n phi dan sy so tham 1a 9.640.803 (chin triéu
sdu tram bén muoi nghin tAm tram 16 ba) dong.

- An phi dan sy phuc thim:

Ong Nguyen Thanh L phai ngp 300.000 (ba tram nghin) ddng, nhung dugc
khiu trir vao s6 tién tam ung 4an phi di ndp theo bién lai thu sb
AA/2018/0006140 ngay 10/10/2018 cta Chi cyc Thi hanh &n dan sy huyén B.

Céc duong sy thi hanh an theo cac Dicu 2, 6, 7, 7a, 7b, 9 va Dicu 30 Luat
Thi hanh &n dan sy duogc sua d6i bo sung nam 2014.

Ban 4n phuc tham c6 hiéu luc ké tir ngdy tuyén an./.

Noi nhn : TM. HQI PONG XET XU PHUC THAM
- TAND t0i cao; Tham phén — Chii toa phién toa

- TAND Cap cao tai Tp.HCM,;

- VKSND tdi cao;

- VKSND Ciép cao tai Tp.HCM;
- VKSND Tp.H6 Chi Minh

- TAND huyén B;

- Chi cuc THADS huyén B;

- Cac duong su;

- Luu: VP, hd so (15)

: Pham Thi Thao



