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Ban 4an sb: 04/2020/LD-PT
Ngay: 17 - 4 - 2020 7
VIN: “Tranh chap bdo hiém xd hoi”.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH DN
- Thanh phéin Hpi dong xét xir phiic tham gom co:
Tham phdn - Chii toa phién toa: Ba Vit Thi Thu
Cdc Tham phan: Ong Tran Vinh Yén
Ba Tran Thj Thanh Ha
- Thur ky phién toa: Ong Nguyén Minh Tin — Thu ky T0a 4n nhan dén tinh
DN.
- Pai dién Vién Kiém sdt nhin dén tinh PN tham gia phién toa: Ba
Nguyén Thi Binh - Kiém sat vién.
Ngay 17 thang 4 nam 2020 tai tru s& Toa an nhan dan tinh BN xét xur
phtc tham cong khai vu an lao dong thu 1y s6 22/2020/TLPT-LP ngay 12/3/2020
vé viéc: “Tranh chd'p bdo hiém xd hoi”.
Do ban 4n lao dong so tham sd 27/2019/LD-ST ngay 22/11/2019 cta Toa
an nhan dan thanh phd BH, tinh DN bi khang cdo.
Theo Quyét dinh dwa vu an ra xét xir phtic tham sb 14/2020/QD-PT ngay
17 thang 3 nam 2020 va Quyét dinh hodn phién toa sé 05/2020/QDPT-LD ngay
09/4/2020 gitra cac duong su:
+ Nguyén don: Ba LTC, sinh nam 1962.
bia chi: 05/B2, t6 18, KP6, phu’b‘ng TD, TP. BH, tinh BN.
Nguoi dai dién theo uy quyén: Ba NTHT, sinh nam 1983.
Dia chi: 4/12, KP?, phuong TH, TP. BH, tinh BN.
~ Diachilién hé: s0 14, duong HMC, phuong HB, TP. BH, tinh DN (theo
gidy uy quyén ngay 24/10/2018).
+ Bi don: Cong ty co phan HV.
Dia chi: Puong DX, khu ph6 8, phuong LB, TP. BH, tinh BN.
Nguoi dai dién theo phap luat: Ong LVK — Chirc vu: Giam doc Cong ty.
Nguoi dai dién theo uy quyén: Ba NTA, sinh nam 1968.
~ Diachi: 7/2, t6 24, khu pho 4, phuong Buu Long, TP. BH, tinh DN (theo
gidy uy quyén ngay 15/12/2017). .
+ Ngudi c6 quyén loi nghia vu lién quan: Bao hiém xa hgi tinh DN.
Dia chi: 219, duong HHG, phu:(‘zng QT, TP. BH, tinh BDN. ’
Nguoi dai dién theo phap luat: Ong PMT — Chure vu: Pho giam doc.



Nguoi dai dién theo uy quyén tham gia t6 tung: Ba DTPH, sinh nam 1976
— Chirc vu: Pho Chanh véan phong (theo gidy uy quyen ngay 04/4/2020).
Ngueoi khdng cdo: Céng ty cé phan HV — bi don.
(Ba T; ba H c6 don xin xét xir Véng mat; ba A c6 mat).
NOI DUNG VU AN:

Theo dn so thim:

- Ngwoi dgi dién theo iiy quyén ciia nguyén don bad NTHT trinh bay:

Ba LTC dugc Cong ty c6 phan HV nhéan vao lam viéc tir thang 01/1995;
sau mot thang thur viéc thi Cong ty khong ky hop ddng lao dong cho ba. Ba 1am
viéc dén thang 02/2000 thi dugc ky hop dong khong xac dinh thoi han, cong viée
lam 1a cong nhan phan loai, ché bién 14 thudc.

Pén ngdy 18/10/2016, Cong ty ra Quyet dinh s6 198/QD-CPHV cho ba
nghi viéc ké tir ngay 01/11/2016 va tra s6 bao hiém xa hoi cho ba. Muc luong
dong bao hiém x4 hoi trudc khi cho ba nghi viéc 1 6.120.0004.

Ngay 28/6/2017, sau khi kiém tra viéc dong bao hiém xa hoi, ba mdi phat
hién Coéng ty chwa dong bao hiém xi hoi cho ba tir thang 01/1995 dén thang
01/2000 1a 05 nam 01 thang.

Do Cong ty khong dong BHXH 61 thang nén ba khong du thoi gian nghi
huu tri, nén ba C phai tham gia bao hiém tu nguyén vdi sb tién 1a 67.197.600d.

Do vay, nay ba khoi kién yéu cau Toa an giai quyét budc Cong ty co phan
HV truy dong BHXH cho ba tir thang 01/1995 dén thang 01/2000 v&i mirc dong
la: 6.120.000d x 18% x 61 thang = 67.197.6004.

Vao ngay 07 thang 11 nam 2019, ba C ¢6 1am don thay d6i mot phan yéu
cau khoi kién nhu sau: Do Cong ty khong dong BHXH 61 thang nén ba khong
du thoi gian nghi huu tri, nén ba phai tham gia bao hiém ty nguyeén voi s6 tién 1a
58.859.137d khong phai 67.197.600d. Do do, ba khéi kién yéu cau Toa an bude
Cong ty c¢b phan HV boi thuong thiét hai cho ba véi s6 tién 58.859.137d do Cong
ty khong tham gia BHXH bat budc theo quy dinh thoi gian 12 61 thang.

Tuy nhién, truéc khi mo phién toa theo ban Ludn ctr bao vé ngay
19/11/2019 nguoi dai dién theo uy quyén cta nguyén don yéu cau Cong ty cb
phan HV truy dong Bao hiém xa hoi cho ba C ddi v6i khoang thoi gian lam viéc
tir thang 01/1995 dén hét thang 01/2000 1 61 thang v6i mie phi la: 61 thang x
1.35 (hé s6 lwong) x 130.000d/thang x 20% = 2.141.000d.

Ngoai ra ba khong trinh bay gi thém.

+Bj don, Cong ty c6 phan HV do ba NTA dai dién trinh bay:

Ba LTC duogc Cong ty c6 phan HV ky két hop dong lao dong lam viéc tai
Cong ty tir 02 nam 2000; tir nam 1995-1/2000 khong c¢6 ky HDLD nén ba C khong
thugc truong hop dong BHXH.

Trong thdi gian tir ndm 2007 dén ndm 2011 mic du tai Cong ty khong co
don khiéu nai hay khéi kién vé truy thu BHXH cho nhitng ngudi lao dong thoi vu
tir nim 2004 tro vé trude khong co dong bao hiém xa hoi nhung dé dam bao quyén



loi cho nhitng ngudi lao dong vé sau. Cong ty ciing d ra soat va c6 nhiéu vin ban
gi dén cac co quan chirc ning nhu: Bao hiém xa hoi tinh, S¢ lao dong —Thuong
binh va xa hoi tinh, Téng Cong ty bao hiém dé xin truy ndp bo sung BHXH nhung
khong thé thue hién dugc do thoi diém nay Cong ty khong cd ddy du ho so theo
yéu cau ctia Cong ty BHXH tinh PN, cu thé:

Tai Bién ban lam viéc ngay 02/6/2011, gitra cong ty BHXH tinh DN va
Cong ty c6 phan Hoa Viét, dé c6 co so truy thu BHXH cho céc lao dong 1am viéc
tai Cong ty chua dong BHXH tir nim 1989 dén 2004 Cong ty phai cung cap cac
hé so sau day:

- Danh sdch lao dong va bang thanh todn tién luong, tién céng lién quan
dén qud trinh truy déng cia nguoi lao déng.

- Cac Quyét dinh tuyén dung hodc hop dong lao dong, hop dong lam viéc,
cdc quyét dinh lwrong, bang thanh todn tién lwong, tién céng va cdc hé so khdc c6
lién quan dén thoi gian truy dong ciia nguoi lao déng.

- Quyét dinh xir phat hanh vi pham vé déng BHXH ciia thanh tra S¢ Lao
dong TB & XH.

Vi yéu cau diéu kién nhu trén cia BHXH tinh thi phia Cong ty khong dap
tng duoc do nhimg lao dong trong thoi gian nay chi la lao dong thoi vu, thoi han
duoi 03 thang nén Cong ty khong ky hop dong lao dong chi giao két bang miéng,
lwong tién cong theo ngay hodc luong khodn dd co tinh thém 30% bao gdm
BHXH, nghi phép, thudng,... dé nguoi lao dong tu lo nén khong cé bang luong
6n dinh theo thang, theo nam.

Ngay 18/11/2010, Cong ty ciing c6 van ban sé 358/CPHV-TCHC giri S&
Lao dong Thuong binh va Xa hoi tinh néu y kién ddi voi yéu cau diéu kién cia
BHXH tinh, Cong ty khong dap ing duoc dé truy thu dong BHXH cho cac truong
hop lao dong néu trén va xin y kién huéng din cua So.

Ngay 13/12/2010, S¢ Lao dong Thuong binh va Xa hoi tinh ¢6 cong vin sb
1774/LDTBXH —CSLD phtc dap cho cong ty c6 ndi dung nhu :

“Can cuw quy dinh tai Piéu 28 BLLP ...doi véi mét s cong viéc co tinh chat
tam thoi ma thoi han dwdi 03 thang hodc ddi véi lao ddng gitip viéc gia dinh thi
cdc bén cé thé giao két bang miéng..”

Can civ quy dinh tai Piéu 1, sira doi khodn 2, muc II , théng tw sé
21/2003/TT —BLDTBXH c¢6 quy dinh: Hop dong lao dong giao két véi nguroi
hwong lwong huu hang thang va lam viéc co thoi gian duoi 03 thdang thi ngoai
phan tién lwong céng viéc, nguoi lao déng con dwoc ngwoi sit dung lao dong
thanh todn tién theo 1y 1é % so véi tién lieong theo hop dong lao déng gom: BHXH,
BHYT, Nghi phép nam....".

Can ctr cac van ban phap luat vé lao dong nhu Phap 1énh Hop dong lao
dong, ngay 30/8/1990 ctua Hoi dong Nha nude va Nghi dinh s 165/HPBT ngay
12/5/1992 ctia Hoi dong B truong vé Quy dinh chi tiét thi hanh Phap 1énh hop
déng lao dong, Bo luat lao dong ndm 1994 va cac van ban hudng dan thi hanh thi



d6i voi nhitng trudng hop lao dong thoi vu tir ndm 2004 trd vé trude Cong ty chi
giao két hop déng bang miéng 13 ding.

Théng tu 06/TT-BLDTBXH ngay 4/4/1995 cua B§ Lao dong - Thuong
binh va X& hoi hudng din thi hanh mét sb diéu Biéu 16 BHXH ban hanh kém theo
nghi dinh s6 12/ND-CP ngay 26/01/1995 cua Chinh phu tai diém A quy dinh
Cdc doi twong quy dinh tai Piéu 3 ciia Piéu 1¢é Bdo hiém xa hdi néu lam hop dong
theo mua vu hoac mot cong viéc nhat dinh ma thoi han dudi 03 thang thi khong
thude dién bat budc dp dung Piéu 1é Bdo hiém xd hoi”.

Ngoai ra, vao thang 02 nam 2000 khi ky két hop dong lao dong v6i Cong
ty thudc 1a ba C ¢6 lam T khai cap s6 BHXH, ba khai tir thang 2/2000 dén thang
12/2000 tho1 gian tham gia BHXH chi ¢6 11 thang.

Qua d6 cho thay khi duoc ky hop dong lao dong thang 2/2000 ba C da tu
viét to khai cAp so BHXH, ba da biét tir trude thang 2/2000 Cong ty khdng co ky
hop dong lao dong 1a Cong ty khong c6 dong BHXH cho ba. Bén thang 2/2000
khi ky hop dong lao dong thi Cong ty méi dong BHXH cho ba nén ba khai trong
to khai tir thang 2/2000 dén thang 12/2000 ba mdi tham gia BHXH c6 11 thang.

Do vay, ba C khoi klen yeu cau Toda an budc Cong ty cd phén HV boi
thu’ong thiét hai cho ba véi s tién 58.859.137d do Cong ty khong dong BHXH
bét budc theo quy dinh v6i1 thoi gian la 61 thang Vi ba cho rang trudc day ba khong
biét viéc Cong ty khong dong BHXH cho dén khi Cong ty giai quyet ché do nghi
viéc cho nhitng nguoi khac trong Cong ty ho di kién thi ba moi biét 1a khong ding
su that.

Do d6, Cong ty co phan HV dé nghi Toa an dinh chi giai quyét yéu cau khai
kién ctia ba C yéu cau budc Cong ty dong BHXH bit budc theo quy dinh cho ba
do hét thoi hi¢u khoi kién.

Ngoai ra khdng trinh bay gi thém.

+ Nguoi ¢é quyén loi, nghia vu lién quan Bdo hiém xd héi tinh PN do ba
DTPH dai dién trinh bay:

Ba LTC sinh ndm 1962 (ma s6 Bao hiém x3 hoi 4701002389) c6 qua trinh
tham gia dong Bao hiém xa hi tir thang 02/2000 dén thang 10/2016 14 16 nim
09 thang va tham gia dong Bao hiém that nghiép tu thang 01/2009 dén thang
10/2006 14 07 nam 10 thang tai Cong ty c6 phan HV (tén cii 1a Cong ty Nguyén
liéu thube 14 Nam). Viéc ba C yéu cau Cong ty c¢6 phan HV phai dong Bao hiém
xa hoi cho ba tir thang 01/1995 dén thang 01/2000 13 05 nam 01 thang, Bao hiém
xa hoi tinh BN ¢c6 y kién nhu sau:

Bao hiém x3 hoi tinh dé nghi Cong ty cb phan HV lap hé so truy thu Bao
hiém x4 hoi cho ba C theo quy dinh, trong d6 cac loai gidy to lam cin ct 1ap danh
sach truy thu Bao hiém x3 hoi quy dinh tai Phu luc 02 ban hanh kém theo Quyet
dinh s6 595/QD-BHXH ngay 14/4/2017 ctia Tong giam d6c Bao hiém x4 hoi Viét
Nam ban hanh quy trinh thu Bao hiém xa hoi, Bao hiém y té, Bao hiém that ngiép,
Bao hiém tai nan lao dong — bénh nghé nghiép, quan ly s6 Bao hiém x4 hoi, thé
Bao hiém y té gom:



- D6i v6i ngudi lao dong lam viée trong cac Doanh nghiép Nha nudc:

+ Néu ngudi lao dong 1a can bd cong nhan vién (bao gdm ca ngudi quan 1y
doanh nghiép) thi gidy td, hd so xac dinh ddi twong 13 Quyét dinh bd nhiém (ngudi
quan 1y doanh nghiép), tuyén dung, xép lwong (vién chirc chuyén mén nghiép vu,
thtra hanh va cong nhan).

+ Néu nguoi lao dong theo hop dong lao dong thi gidy to, hd so xac dinh
d6i twong 1a hop ddng lao dong tir 03 thang trd 1én.

- Bang thanh toan tién luong hodc ban ké tién luong, tién cong néu tra qua
ATM tuong tng thoi gian truy thu.

- Loai khéc: Van ban giai trinh, thuyet minh .... hodc gidy to lién quan dén
viéc khoan san pham, khoan cong viéc néu co.

Pé dam bao quyen loi cho nguoi lao dong, dé nghi Cong ty ¢ phan HV va
ba LTC ph01 hop lap ho so theo quy dinh dé Bao hiém x4 hoi tinh ¢6 can cir truy
thu va diéu chinh s6 Bao hiém x4 hoi cho ba C.

Tai ban an lao dong so tham s6 27/2019/LP-ST ngay 22/11/2019, Toa an
nhdn dén thanh phé BH da tuyén xir:

Khong chap nhan khéi kién cta ba LTC vé viéc yéu cau Cong ty c6 phan
HV truy dong Bao hiém xa hoi ddi voi khoang thoi gian 1am viéc tir thang 01/1995
dén hét thang 01/2000 véi mirc phi la: 61 thang x 1.35 x 130.000d x 20% =
2.141.0004.

Ngoai ra an so tham con tuyén vé nghia vu thi hanh an va quyén khang
cao cho cac duong su.

Ngay 25/12/2019, dai dién theo iy quyén ctia nguyén don c6 don khang
cdo, dé nghi stra &n so tham, chép nhan yéu cau khoi kién cua nguyén don.

Tai phién toa, dai dién Vién kiém st nhdn déan tinh DN phdt biéu y kién:

Vé viéc tuan theo phap luat cia Tham phan, Hoi dong xét xir va viéc chap
hanh phap luét cia duong sy la ding theo quy dinh cua phap luat.

Vé ndi dung khang cdo: Ba LTC yéu cau Cong ty C6 phan HV c6 nghia vu
1ap thu tuc ho so day du dé ba C dugc co quan Bao hiém x3 hoi cong nhan thoi
gian tham gia bao hiém xa hoi tir thang 01/1995 dén thang 01/2000 13 61 thang,
ba C yéu cau Cong ty Co phan HV truy dong bao hiém xa hoi voi mirc phi 13 61
thang x 1,35 x 130.000 dong x 20% = 2.141.000 dong.

Xét khang céo ciia ba C: Ba LTC va ngudi st dung lao dong déu khong
cung cap duoc cac gidy to, tai liéu chimg minh vé quan hé lao dong, hop ddng lao
dong, muc lwong 1am cin ctr dong bao hiém xi hoi trong qua trinh 1am viée tir
thang 1/1995 dén thang 1/2000. Do d6 co quan bao hiém xa hoi khong cé can cir
dé truy thu bao hiém xa hoi. Do d6 ban an so tham khong chip nhan yéu cau khoi
kién ctia ba C 1a c6 cén cu, dé nghi bac khang céo ctia ba C, giir nguyén ban an so
tham.

NHAN PINH CUA TOA AN:



Sau khi nghién ctru cac tai liéu, chimg ¢t ¢6 trong hd so vu an da duoc xem
xét tai phién toa va két qua tranh tung tai phién toa, Hoi dong xét xir nhan dinh:

[1] V& t6 tung: Pon khang cdo cua dai dién theo iy quyén cta nguyén don
lam trong han luat dinh, nén dugc xem xét theo thu tuc phtc tham.

Tai phién toa phuc thAm dai dién theo uy quyén cua nguyén don va Béao
hiém xa hoi DN c6 don xét xir vang mit, cin cir Diéu 228 B6 lut T tung dan su,
xét XU vang mit cac duong sy ndy.

[2] Vé ndi dung: Dai dién theo uy quyen cua nguyén don c6 don khang
céo, dé nghi sura an so tham, chdp nhan yéu cau khoi kién cua nguyén don budc
Cong ty c6 phan HV truy dong bao hiém cho ba C tr thang 01/1995 dén hét thang
01/2000 v&i mure phi la: 61 thang x 1.35 (hé so Iwong) x 130.000d/thang x 20%
=2.141.0004.

Ba C cho rang ba dugc Cong ty nhin vao 1am viée lién tuc tir thang 01/1995
dén thang 02/2000, nhung theo Cong ty thi ba C lam viéc theo thdi vu. Theo quy
dinh tai Quyét dinh s6 595/QD-BHXH ngay 14/4/2017 ctia Tong giam ddc bao
hiém xa hoi Viét Nam, dé 1ap ho so truy dong bao hiém xa hoi thi phai c6 Hop
ddng lao dong, cac gidy to c6 lién quan nhu: Quyét dinh ndng bac luong, quyét
dinh tiép nhan hodc diéu dong, hop déng lao dong tur 03 thang tr& 1én, bang
lwong....Tuy nhién, qua trinh giai quyét vu an dai dién theo ty quyén ciia nguyén
don va bi don thira nhan tir khi ba C vao lam viéc tir thang 01/1995 dén thang
02/2000 giita ba C va Cong ty khong ky hop dong lao dong, hai bén ciing khong
cung cap dugc bang thanh toan tién luong twong Umg véi thoi gian truy thu hodc
cac gidy to lién quan dén viéc khoan san pham cong viéc. Viéc ba C cin ctr vao
danh sach nhirng ngudi lao dong co thé hién sd nam, thang tham gia lam viéc tai
Cong ty cua Cong ty c¢b phan HV giri Bao hiém xa hoi tinh DN va Bao hiém x4
hoi Viét Nam dé xin ¥ kién co quan bao hiém x4 hoi cho truy dong bao hiém xa
héi cho nguoi lao dong vao nam 2007, 2008 1a khong c6 co so. Bao hiém xa hoi
Viét Nam da c6 van ban sd 4175/BHXH-BT ngay 07/11/2019 xé4c dinh truong
hop céc bén khéng cung cap duoc mirc lwong, chiic danh nghé nghiép hodc nhiing
ndi dung trong hop dong lao dong. Theo quy dinh tai diém ¢ khoan 1 Muc III
Thong tu sé 09/LD-TBXH ngay 26/4/1996 cua Bo Lao dong -Thuong binh va Xa
héi thi khong c6 can cir dé tinh thoi gian truy thu dé hudng ché do bao hiém xa
héi theo quy dinh. Do vay, Toa an cip so tham khong chap nhan yéu cau cua ba
C vé viéc 1ap thu tuc, truy dong bao hiém xa hoi cho ba C thoi gian tir thang
01/1995 dén hét thang 02/2000 14 co can cir, do d6 khong chap nhan khang céo
cua ba C.

[3].Vé an phi: Ba C dugc mién an phi phtic thAm.

Quan diém cua dai dién Vién kiém sat phu hop véi nhan dinh ctia Ho1 déng
xét xtr, nén chap nhan.



Vi nhiing 1€ trén;
QUYET PINH

Can ctr khoan 1 Piéu 308 cua Bo luat T tung dan su,

Bac khang cdo cua nguyén don, git y ban an lao dong so thim sb
27/2019/LD-ST ngay 22/11/2019 cta Toa an nhan dan thanh phd BH.

Ap dung Phap 1énh hop ddng lao dong ngay 30/8/1990; Piéu 27, Diéu 28,
Piéu 140, Biéu 141 Bo luat Lao dong nam 1994; Piéu 93 Bo luat Lao dong nim
2012; Nghi dinh s6 165/HPBT ngay 15/02/1992; Diéu 2, Piéu 3 Nghi dinh sb
198/CP ngay 31/12/1994; diém 2 muc III Théng tu 21/BLDTBXH-TT ngay
12/10/1996; Diéu 1é Bao hiém x3 hoi ban hanh kém theo Nghi dinh s6 12/CP ngay
26/01/1995 ctia Chinh phu; Quyét dinh s6 595/QD-BHXH ngay 14/4/2017 cua
Tong Giam dbc Bao hiém xa hoi Viét Nam ban hanh quy trinh thu bao hiém x4
hoi, bao hiém y té, bao hiém that nghiép, bao hiém tai nan lao dong, bénh nghé
nghiép, quan ly sO Bao hiém x3 hoi, thé bao hiém y té; Nghi quyét s6
326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thudng vu Quéc hoi;

Tuyén xir:

1. Khong chép nhan toan by yéu cau khoi kién ciia ba LTC vé viéc yéu cau
Cong ty ¢6 phan HV truy dong Bao hiém xa hoi dbi voi khoang thoi gian 1am
viée tir thang 01/1995 dén hét thang 01/2000 v&i mirc phi 1a: 61 thang x 1.35 (hé
s6 luong) x 130.000d/thang x 20% = 2.141.000 déng.

2. Vé an phi: Ba LTC duoc mién an phi Lao dong so tham va an phi Lao
d6ng phic tham.

Ban 4n phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
L R ot DN THAM PHAN - CHU TQA PHIEN TOA

- Chi cuc THADS TP. BH;
- Cac duong su;
- Luu: VT, ho so vu an.

Vii Thi Thu

HOI PONG XET XU PHUC THAM



Cic Tham phan Tham phan — Chii toa phién toa

Tran Thi Thanh Ha Tran Vinh Yén Vii Thi Thu






Noi nhin: TM. HQI PONG XET XU PHUC THAM
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_TAND thanh phé BH: THAM PHAN - CHU TOA PHIEN TOA

- Chi cuc THADS TP. BH,;
- Cac duong su;
- Luu: VT, ho so vu an.
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