TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HAI PHONG Poc lap - Tw do - Hanh phtc

Ban &n sé: 05/2020/LP-PT
Ngay 22-6-2020
VIV tranh chiap BHXH, BHYT, BHTN
va tro cap théi viéc khi chim dut
hop dong lao dong

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HAI PHONG

- Thanh phan Hgi dang xét xa phac tham gém co:

Tham phén - Chui toa phién toa: Ba Luong Thi Hai Ha

Céac Tham phan:

Ong Ping Minh Hanh

Ong Cao Thanh Ngoc

- Thar ky phién toa: Ong Hoang Viét Thang - Thu ky Toa an nhan dan thanh
phd Hai Phong.

- Pgi dign Vién Kiém sat nhan dan thanh phé Hdi Phong tham gia phién
tda: Ba Ngb Kiéu Dang - Kiém sat vién.

Ngay 22 thang 6 nam 2020, tai tru s Tod &n nhan dan thanh phé Hai Phong
xét xu phuc tham cong khai vu 4n lao dong thu 1y s6 05/2020/TLPT-LD ngay 20
thang 2 nam 2020 vé viéc tranh chap bao hiém xa hoi, bao hiém y té, bao hiém that
nghiép va trg cap théi viéc khi cham dat hop dong lao dong.

Do Ban an lao dong so tham sé 03/2019/LD-ST ngay 07 thang 11 nim 2019
ctia Toa &n nhan dan quan Duong Kinh, thanh phd Hai Phong bi khéng céo.

Theo Quyét dinh dua vu an ra xét xur phlc tham s 13/2020/QD-PT ngay
13/5/2020 va Quyét dinh hodn phién toa sé 18/2020/QD-ST ngay 27/5/2020,
Quyét dinh hodn phién toa s6 21/2020/QD-ST ngay 15/6/2020 giita cac duong su:

- Nguyén don: Chi Vii Thi H, sinh nim 1992; noi cu tra: T6 dan phd T,
phuong R, quan D, thanh phé Hai Phong; vang mit.

Nguoi dai dién hop phép cia nguyén don: Ong Pham Vin H; noi cu tra: TO
18, cum 3, phuong N, quan K, thanh ph Hai Phong; (theo Hop déng ay quyén
ngay 08-3-2019); c6 mat;



- Bj don: Cong ty TNHH Pinh Vang (Sau day goi tat 1a Céng ty Pinh
Vang), dia chi try sé: S6 1166, N, phuong B 2, quan H, thanh phé Hai Phong;
vang mit.

Nguoi dai dién hop phap: Ong Poan Anh T, sinh nam 1979; chuc vu: Phé
giam doc Nha may Giay Lién Dinh - Cong ty TNHH Dinh Vang (Theo gidy uy
quyén sb 23/GUQ-DV ngay 14/5/2020); c6 mit.

- Nguoi ¢6 quyén loi nghia vu lién quan: Bao hiém xa hoi thanh phé Hai
Phong; dia chi: S6 2A K, quan B, thanh phd Hai Phong.

Nguwoi dai dién hop phéap: Ba L, 6ng M, ba T (theo van ban ay quyén sé
950/UQ-BHXH ngay 15/5/2020 cua Giam déc bao hiém xa hoi thanh phé Hai
Phong); ca ba ngudi cling vang mat va c6 don dé nghi xét xtr vang mat.

- Nguroi khéng céo:
Chi Vii Thi H la nguyén don.
NOQI DUNG VU AN:

Theo don khai kién va trong qué trinh giai quyét vu an nguyén don chi Vil
Thi H trinh bay:

Thang 1 nim 2013 chi Vii Thi H dugc nhan vao lam viéc tai nha may giay
Lién Dinh thugc Cong ty TNHH Dinh Vang, ngay 14/4/2018 chi H nghi viéc.
Trong so6 bao hiém x& hoi thé hién chi H tham gia dong bao hiém x4 hoi tir thang
1/2014 dén hét thang 3/2018. Tién luong 1am cin cir dong BHXH nam 2018 1a
4.012.500 dong, ngoai ra chi H khong duoc nhan tién luong cua thang 4/2018 va
khéng duoc nhan ché do tro cap gi khac nén chi H khai kién yéu cau:

1. Budc Cong ty TNHH Binh Vang phai truy nop sé tién tron dong va dong
thiéu tiéen BHXH, BHYT, BHTN cho co quan Bao hiém xa hoi tir thang 2/2013
dén hét thang 12/2013.

2. Tra tién trg cap thdi viéc cho chi H 1a 10.937.500 ddng va tién I&i cham
tra 1a 878.719 dong.

3. Boi thuong thiét hai do chi H khéng dugc huong tro cap that nghiép la
15.435.000 dong cong véi tién 13i tinh tir thang 4/2018 dén ngay xét xir so tham.

4. B6i thuong tién chénh léch do chi H duge huong ché @6 thai san khi sinh
con thap hon quy dinh cta phap luat 1a 25.725.000 dong cong voi tién I3 tinh tur
thang 4/2018 dén ngay xét xir so tham.

5. Yéu cau co quan Bao hiém x& hoi thanh phb Hai Phong c6 trach nhiém
truy thu sé tién do Cong ty TNHH Pinh Vang trén dong, dong thiéu tién BHXH,
BHYT, BHTN, BHTN-BNN cho quy BHXH va cap lai s6 BHXH cho chi H theo
quy dinh cta phép luat.
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Dai dién hop phép cua bi don trinh bay:
1. Déi véi yéu cau truy nop BHXH cho chi H:

Chi H trinh bay da lam viéc cho Céng ty TNHH Dbinh Vang tir thang 1/2013
la khong dtiing, ngay 02/7/2013 chi H va Cong ty TNHH Dinh Vang méi ky hop
d6ng hoc nghé véi thoi gian 03 thang. Bén ngay 01/10/2013 chi H va Céng ty
TNHH Binh Vang ky hop dong lao dong c¢6 thai han 1a 03 nam. Do so xuat, Cong
ty chua lap danh séch tham gia BHXH cho chi H nén Céng ty dong ¥ dong bo sung
BHXH, BHYT, BHTN cho chi H trong thoi gian tir thang 10/2013 dén thang
12/2013 tong cong la 03 thang, Cong ty dong y nop bd sung BHXH cho chi H
trong khoang thoi gian trén.

2. Pi voi khoan tién tro cap thdi viéc: Cong ty dong y tra tién trg cap thdi
viéc cho chi H theo quy dinh caa phap luat chir khong phai theo nhu cach tinh cua
nguoi dai dién theo uy quyén cta nguyén don.

3. Bdi véi yéu cau tién luong cua thang 4/2018: Tir ngay 01/4/2018 chi H da
nghi viéc khong di 1am nén cong ty khong tra lwong cho chi H la ding theo quy
dinh cua phap luat, tuy nhién dé hd tro ngudi lao dong khi nghi viéc, cong ty ddng
y tra luong cho chi H dén hét ngay 14/4/2018 véi mirc luong theo thoa thuan trong
phu luc hop déng lao dong.

4. Bdi vé6i yéu cau boi thudng tién chénh léch do chi H dugc hudng trg cap
that nghiép thap hon quy dinh, bdi thuong tién chénh léch do chi H duoc huong
ché do thai san khi sinh con va tién 1ai suat caa nhitng khoan tién nay, tir thang
1/2014 Cong ty da thuc hién viéc dong BHXH, BHYT, BHTN, BHTS... cho chi H
day du trén co s& mirc luong thoa thuan theo hop déng lao dong va phu luc hop
ddng da ky véi chi H nén yéu cau nay cua chi H 1a khong ¢ cin cir nén cong ty
khdng chap nhan.

Nguoi ¢é quyén loi, nghia vy lién quan Bdo hiém xd héi thanh phé Hai
Phong c6 y kién:

Nguoi lao dong c6 hop dong lao dong tir du 03 thang tro 1én (trudc thoi
diém 01/01/2018), c6 di lam, c6 huong luong thudc ddi twong bat budc phai tham
gia BHXH, BHYT, BHTN theo quy dinh. Cén ctr vao hop dong lao dong ky gitra
chi H va Céng ty TNHH Binh Vang thi truong hop chi H thudc dbi twong phai
tham gia BHXH, BHYT, BHTN theo quy dinh. Mtic dong BHXH, BHYT, BHTN
duogc tinh trén mic luong theo hop dong lao dong, cu thé 1a luong va cac khoan
phu cép luong. Néu c6 cin ctr xac dinh ngudi sir dung lao dong va nguoi lao dong
thudc truong hop phai dong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép
thi d& nghi Toa an cin cir vao quy dinh cua phap luat yéu cau ngudi sir dung lao
dong va nguoi lao dong dong BHXH, BHYT, BHTN theo dung quy dinh.
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. Giai quyét ciia Toa &n cap so tham:

Tai Ban an lao dong so tham s6 03/2019/LD-ST ngay 07/11/2019 cua Toa
an nhan dan quan Duong Kinh, thanh phé Hai Phong da can ctr vao Diéu 32, Piéu
35: diém a khoan 1 Biéu 39; khoan 1 Diéu 227, biéu 228 cua Bo luat T6 tung dan
sw; cac diéu 91, 92, 94 Luat BHXH nam 2006; cac diéu 85, 86, 87, 89 Luat BHXH
nim 2016; Diéu 48, Diéu 186 Bo luat Lao dong; cac diéu 357, 468 Bo luat Dan su;
Nghi dinh sé 05/2015/ND-CP; Nghi quyét sé 326/2016/UBTVQH14 ngay
30/12/2016 cta Uy ban thuong vu Qudc Hoi.

Tuyén Xur:

1. Chap nhan mot phan yéu cau khai kién ctua nguyén don nhu sau:

Budc Cong ty TNHH Binh Vang phai nop bd sung BHXH, BHYT cua chi
Vii Thi H cho Bao hiém xa hoi thanh phé Hai Phong tir thoi gian thang 10 nam
2013 dén hét thang 12 nim 2013 14 (2.514.500 x 21%) x 3 thang = 1.584.100 (m4t
triéu ndm tram tdm mueoi tw nghin mét tram) do6ng. Buoc chi H phai dong
(2.514.500 x 9,5%) X 3 thang = 716.600 (bdy tram muoi sdu nghin sdu trdam) dong.

Budc Cong ty TNHH Pinh Vang nop bé sung BHXH, BHYT cua chi Vil
Thi H cho Bao hiém x& hoi thanh phé Hai Phong con thiéu tr thoi gian thang 01
nam 2017 dén hét thang 9 nim 2017 1 (200.625 x 22%) x 9 thang = 1a 397.200 (ba
tram chin mwoi bdy nghin hai tram) ddng, budoc chi H phai déng bd sung la
(200.625 x 10,5%) x 9 thang = 189.590 (m¢t¢ tram tam chin nghin, nam tram chin
muoi) ddng.

Cong ty TNHH Dinh Vang va chi H con phai chiu 14i suat do cham déng
BHXH véi 18i suat theo quy dinh cua phap luat BHXH tuwong ¢ng véi thoi gian
thoi gian cham dong. Khoan tién nay duoc thi hanh ngay mic du cé thé bi khang
cao, khang nghi.

Budc Cong ty TNHH Dinh Vang tra tién trg cap théi viéc cho chi Vi Thi H
la: 2.062.560 déng va 326.600 dong tién I&i cham tra tinh tir thang 5/2018 dén
ngay Xét xir so' tham.

Budc Cong ty TNHH Binh Vang tra lvong cua 12 ngay lam viéc trong thang
4/2018 1a 1.965.507 dong va 278.445 dong tién 14 cham tra tinh tir thang 5/2018
dén ngay xét xtr so tham.

Téng cong Cong ty TNHH Binh Vang phai tra cho chi Vii Thi H 12 4.669.100
(bon trigu, sdu trdam sdu muoi chin nghin mét tram) dong.

Ké tir ngdy Ban an c6 hiéu luc phap luat hoic ké tir ngay c6 don yéu cau thi
hanh &n cia ngudi dugc thi hanh an cho dén khi thi hanh an xong tat ca cac khoan
tién, hang thang bén phai thi hanh an con phai chiu khoan tién 13i cua sé tién con phai
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thi hanh an theo muc 13i suat theo quy dinh tai khoan 2 Diéu 357 cta Bo luat Dan su
nam 2015.

Khong chap nhan cac yéu cau khai kién khac cua chi Vit Thi H.

Ngoai ra ban an con tuyén nghia vu chju an phi va quyén khang céo cua céc
duong su.

I1. N6i dung khang céo:

Sau khi xét xir so tham, ngay 24/12/2019 Toa &4n nhan dan quan Duong Kinh
nhan dugc don khang cao ctia nguyén don vai noi dung khang cao toan b Ban an
s6 03/2019/LD-ST ngay 0711/2019 cua Toa an nhan dan quan Duong Kinh, thanh
phd Hai Phong va dé nghi Toa an cip phdc tham hay ban an so tham véi céc 1y do:
Ban an vi pham nghiém trong thu tuc té tung 1am cho dwong sy khéng thuc hién
duoc quyén, nghia vu t6 tung ciia minh, c6 sai 1am trong viéc danh gia, sir dung tai
liéu ching ctr va ap dung phap luat dan dén viéc ra ban an khdng khach quan,
khong toan dién, quyén va loi ich hop phép cia nguyén don ciing nhu loi ich cua
Nha nude khong duoc bao vé theo dung quy dinh cua phap luat.

[11. Tai Toa &n cap phdc tham:

Nguyén don giit nguyén yéu cau khang cao. Bi don khong chap nhan khang
c4o cua nguyén don. Nguoi ¢ quyén loi nghia vu lién quan gitt nguy@n y kién tai
Toa an cap so tham.

Pai dién Vién Kiém sat nhan dan thanh phé Hai Phong phat biéu y kién vé
viéc tuan theo phép luat trong qué trinh giai quyét vu an & giai doan phuc tham va
phat biéu y kién vé noi dung khang céo:

- Trong qué trinh giai quyét vu an theo tha tuc phic tham, Hoi dong xét xi
d3 chap hanh ding cac quy dinh caa Bo luat T4 tung dan sy. Nhitng nguoi tham
gia t6 tung da thyc hién dung cac quy dinh vé quyén va nghia vu cta minh.

- Quan diém vé viéc giai quyét dbi véi ban an, quyét dinh so tham bi khang
cdo: dbi voi cac vi pham vé thu tuc t6 tung Toa an cap phlc tham co ban da khic
phuc dugc. CAc tai lieu chung ¢t 1am co sé giai quyét vu an mic du con thiéu
nhung d3 duoc bi don tu nguyén chap nhan chi tra cho nguyén don.

Vi vay, can ctr khoan 2 Diéu 308, Diéu 309 Bo luat T tung dan su, chap
nhan mot phan yéu cau khang céo ctia nguyén don, sira mot phan ban an so tham
s6 03/2019/LD-ST ngay 07/11/2019 ctia Toa 4n nhan dan quan Duong Kinh thanh
phé Hai Phong, (c6 bai phat biéu kém theo).

NHAN PINH CUA TOA AN:



Sau khi xem xét céc tai liéu, chiing ca ¢6 trong hd so dd duoc xem xét tai
phién tda, yéu cau khang céo cua nguyén don; viéc giai quyét xét xtr cua Toa an
cap so tham, y kién caa dai dién Vién Kiém sat nhan dan thanh phé Hai Phong
tham gia phién toa, Hoi ddng xét xir nhan dinh:

- V& t6 thu tuc to tung:

[1] Nguyén don 1a chi Vit Thi H c¢6 ky hop ddng lao dong véi Cong ty
TNHH Binh Vang va lam viéc tai nha may Giay Lién Dinh hoat dong trén dia ban
quan Duong Kinh, chi Nguyét khoi kién yéu cau tra cac khoan tién lién quan dén
BHXH, BHTN, BHYT va trg cap théi viéc ddi véi Céng ty TNHH Dinh Vang nén
Toa &n cap so tham d3 ap dung Piéu 32, Piéu 35, diém a khoan 1 Piéu 39 cua Bo
luat T4 tung dan su dé thu ly, giai quyét vu an 1 dung quy dinh.

[2] V& su ving mit cua duong su: Trong qué trinh t6 tung Tda an da tién
hanh tdng dat hop 1& cac vin ban td tung ctia Toa an cho cac duong sy. Tai phién
tda, nguyén don vang mat, nguoi dai dién theo ty quyén cta nguyén don vang mat
va c6 don dé nghi Toa an xét xtr vang mit nén toa an cap so tham di cin ctir khoan
1 Piéu 238 BO luat TH tung dan su dé xét xur Véng mat nguyén don va dai dién theo
iy quyén ctia nguyén don 1a ding quy dinh.

Qua trinh giai quyét vu an, Bao hiém xa hoi thanh phd Hai Phong da c6 quan
diém vé nghia vu dong bao hiém bat budc ctia nguoi st dung lao dong, nguoi lao
dong giri dén Toa an va dé nghi xét xir vang mat nhu vay 1a thuc hién dang quy
dinh tai Diéu 73 va Diéu 228 cua Bo luat T tung dan su.

[3] Pon khang cdo cia bi don c6 ndi dung phi hop quy dinh tai Diéu 272 B
luat T4 tung dan sy va thuc hién trong thoi han quy dinh tai khoan 1 Biéu 273 Bo
luat T4 tung dan su nén dugc chap nhan dé dua ra xét xur phdc tham.

[4] Vé viéc danh gia chiing cu:

Trong qué trinh giai quyét vu an tai Toa &4n cap so tham, bi don di giao nop:
Hop ddng lao dong s6 1307009 ngay 02/10/2013 va céc phu luc hop dong tir nam
2014 dén nam 2018 (déu la ban phétd), theo Biéu 95 Bo luat T6 tung dan sy thi
c4c tai liéu trén khong duoc coi 1a chiing ct. Tuy nhién tai giai doan phtc tham, bi
don da giao nop bd sung cac tai liéu néu trén 1a ban sao c6 xac nhan caa co quan
Nha nudc ¢d tham quyén. Néi dung nhing tai liéu nay khdng khac so vai noi dung
tai liu photd ma bi don cung cAp tai tda cip so tham khéng 1am thay d6i ban chat,
noi dung vu &n. Mat khac, tai phién toa phic tham HDXX da tam ngung phién toa
dé nguoi dai dién cia nguyén don tiép can coéng khai ching cu tai liéu trén theo
quy dinh cta phap luat. Nhu vay tai giai doan phlc tham, cac vi pham cua Toa an
cap so tham da dugc khic phuc. Bé dam bao quyén loi cua cac duong sy, HDXX
xét thay vi pham nay khéng nghiém trong khong nhat thiét phai hiy an nén khéng
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chap nhan yéu cau nay caa nguyén don. Tuy nghién, Toa an cip so tham can phai
nghiém tdc rat kinh nghiém trong viéc thu thap, xem xét, danh gia tai liéu chung
ct.

- V& noi dung:

[5] Péi Véi yéu cau ciia nguyén don vé viéc buge Céng ty TNHH Dinh Vang
phdi truy ngp sé tién trén dong va déng thiéu tien BHXH, BHYT, BHTN cho co
quan Bdo hiém x& hgi tir thang 2/2013 dén hét thang 12/2013;

Chi H c6 ky Hop ddng hoc nghé sé 1307009 ngay 02/7/2013 véi cong ty
TNHH Dinh Vang, thoi gian hoc nghé 1a 03 thang. Ngay 02/10/2013 chi H va cong
ty TNHH Binh Vang ky Hop dong lao dong s6 1307009 c6 thai han 36 thang, muc
lwong 2.514.500 ddng va c6 day da cac phu luc hop ddng theo ting thoi ky, dén
ngay 02/01/2018 thoa thuan mirc lwong 1a 4.258.600 dong/thang. Nhu vay, Toa an
so thdm xac dinh thoi gian tinh dong bao hiém tir thang 10/2013 nhu bi don trinh
bay la co6 can cir.

Trong Hop dong lao dong sé 1307009 ngay 02/10/2013 giita chi H va Cong
ty TNHH Dinh Vang c6 théa thuan vé viéc dong BHXH trén murc luong tbi thiéu.
Nhung tir thang 10/2013 dén thang 12/2013 cac bén da khong dong BHXH, BHYT
trong d6 bao gdm ca nguoi st dung lao dong va ngudi lao dong véi thoi gian 1a 03
thang. Nhu vay yéu cau khai kién cta nguyén don vé viée truy dong BHXH 1a ¢o
can cu.

Viéc truy dong Bao hiém bat budc 1a phu hop tai diém 1.1, Khoan 1 Diéu 38
Quyét dinh 595/QD-BHXH ngay 14/4/2017 vé cac trudng hop truy thu: "Truong
hop don vi tron déng, dong khéng dii s6 ngueoi thude dién bat budc tham gia, dong
khéng i sé tién phdi déng theo quy dinh, chiém dung tién déng BHXH, BHYT,
BHTN, BHTNLD, BNN (sau ddy goi la trén déng) do co quan BHXH két ludn
thanh tra chuyén nganh dong BHXH, BHYT, BHTN, co quan thanh tra nha nuwoc
c6 tham quyén két ludn tir ngay 01/01/2016 thi ngodi viéc truy thu so tién phdi
dong theo quy dinh, con phdi truy thu so tién ldi tinh trén sé tién, thoi gian tron
dong va mikc 1di sudt chdm dong ...".

Tai phién toa so thim Cong ty TNHH DPinh Vang dong y dong bd sung thoi
gian tir thang 10/2013 dén thang 12/2013 téng cong 1a 03 thang cho chi H nén Toa
so tham da ghi nhan sy tu nguyén cua bi don da dam bao quyén loi cho nguyén
don. Tuy nhién, Toa &n cap so tham budc nguyén don phai truy dong sd tién bao
hiém con thiéu 1a chua dam bao quyén loi cho nguyén don. Bai I8, trong hd so
khong cé bang luong thoi gian tir thang 10/2013 dén thang 12/2013, bi don ciing
trinh bay do thoi gian da 1au nén khong thé cung cap tai liéu nay cho Toa &n nén
khong xac dinh dugc Cong ty di trich tién BHXH, BHYT, BHTN cuta chi H chura.
Viéc khéng cung cip duoc tai liéu chiang minh 1 16 cia nguoi sir dung lao dong
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nén can stra Ban 4n so tham vé noi dung nay theo hudng budc Cong ty Binh Vang
phai truy dong BHXH, BHYT, BHTN bao gém ca phan caa ngudi lao dong. Muc
lwong va nghia vu dé truy dong BHXH 1a mic luong duoc thoéa thuan trong hop
dong lao dong 2.514.500 ddng/thang. Theo quy dinh caa Luat BHXH nam 2006 thi
nguoi st dung lao dong phai dong 21% va ngudi lao dong phai dong 9,5% tién
luong hang thang.

Nhu vay Cong ty TNHH Binh Vang phai déng bd sung BHXH cho chi H la:
(2.514.500 x 21%) x 3 thang = 1.584.135 dong,

Cong ty TNHH Dinh Vang phai dong ca phan cho chi H la: (2.514.500 x
9,5%) x 3 thang = 716.632,5 dong.

Téng cong: 2.300.767,5 dong.

[6] Ddi Véi Yeu cdu dong bo sung sé tién déng BHXH, BHYT, BHTN con
thiéu trong cdc thang 01/2014 dén hét thang 7/2018;

Giira Cong ty va chi H di ky két 01 hop dong lao dong sd 1307009 ngay
02/10/2013 theo d6 mutc lwong théa thuin trong hop ddéng 1a 2.514.500
d6ng/thang. Sau d0, hai bén tiép tuc cin cir vao hop dong lao dong va ky cac phu
luc hop dong vao cac nam 2014, 2015, 2016 d¢ diéu chinh mirc luong (cac diéu
khoan khac trong hop ddng giit nguyén) cho chi H theo ding quy dinh.

Tai khoan 2 Diéu 45 Nghi dinh 152/2006/ND-CP ngay 22 thang 12 nim
2006 cta Chinh pht huéng dan thi hanh mot sé diéu ciia Luat Bao hiém xa hoi vé
Bao hiém xi hoi bat budc quy dinh: “Nguwoi lao déng déng Bdo hiém xd héi theo
ché dp tién lwong do nguwoi sir dung lao dong quyét dinh thi tién hrong, tién cong
thang déng BHXH la mirc tién lwong, tién cong ghi trong hop déng lao déng”.
Nhu vay, mtc luong lam co s¢ dong BHXH theo HPLD, PLHPLD cho chi H dén
thang 12/2016, tir thang 1/2018- thang 3/2018 nhu Béan 4n so thdm xac dinh 1a
ding quy dinh.

Péi voi mire luong dong BHXH niam 2017:

Tai khoan 2 Piéu 89 cta Luat Bao hiém x3 hoi nam 2014 quy dinh: “Poi vdi
ngueoi lao dong déng BHXH theo ché do tién lwong do nguoi sir dung lao dong
quyét dinh thi tién lwong thang déng BHXH la mirc lrong va phu cdp lirong theo
quy dinh cia phdp ludt lao dong". Theo quy dinh tai cac khoan 1, 2 Piéu 17 Nghj
dinh 115/2015/ND-CP ngay 11 thang 11 nim 2015 ctia Chinh pht huéng dan thi
hanh mot s6 diéu ctia Luat Bao hiém xa hoi ndm 2014 vé Bao hiém bat budc: "Tién
lirong thang déng Bdo hiém xd héi doi véi nguoi lao dong dong bao hiém xd héi
theo ché dj tién lwrong do nguwoi sir dung lao dong quyét dinh tai khodn 2 Piéu 89
ciia Ludt Bdo hiém xd héi dwoc quy dinh nhw sau: Tir ngay 01 thang 01 ndm 2016
dén 31 thang 12 nam 2017, tién lwong thang déng bdao hiém xa hoi la mirc lrong
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va phu cdp lwong theo quy dinh ciia phdp ludt vé lao déng ghi trong hop dong lao
dong".

Trong phu luc hop déng lao déng ngay 02/01/2017 c6 ghi tién luong 1a
4.012.500 ddng, phu cap tién ning nhoc doc hai 1a 5%. Theo s6 BHXH cua chi H
thi Cong ty TNHH Dinh Vang di dong thiéu tién phu cap niang nhoc doc hai 1a 5%
tir thang 1/2017 dén hét thang 9/2017. Cong ty thira nhan chua déng du cho nguoi
lao dong va dong y dong bd sung bao gdm ca phan caa nguoi lao dong, cu thé:

Cong ty TNHH Binh Vang phai dong bd sung BHXH cho chi H tir thang 01
dén thang 9 nam 2017 1a: (5% x 4.012.500 d6ng) x 22% x 9 thang = 397.237 ddng
lam tron 1a 397.200 dong.

Cong ty TNHH Dinh Vang phai dong ca phan cho chi H 1a: (5% x 4.012.500
ddng) x 10,5% x 9 thang = 189.590 dong.

Téng cong: 586.790 ddng.
[7] D4i vai yéu cau tra tién luong thang 4/2018

Tai phién toa so tham, bi don dong y tra luong cho chi H trong thoi gian 1am
viéc tir 01/4/2018 dén 14/4/2018 1a 12 ngay lam viéc. Mirc luong chi tra theo phu
luc hop ddng sé 1307009 ngay 02/01/2018 1a 4.258.600 déng. Chi H yéu cau tra
lwong thang 4 v&i mirc lwong 14 7.350.000 dong nhung khong co tai liéu ching cir
dé ching minh mtrc lwong ma chi H thuc linh nén chap nhan moét phan yéu cau
khoi kién caa chi H vé tra luong thang 4/2018 1a 11 ngay cbng lam viéc, véi mic
lwong 1a: 4.258.600 dong : 24 ngay x 11 ngay = 2.129.300 ddng.

Do viéc cham tra tién lwong cho chi H nén bi don phai chiu lai suét theo
quy dinh tai khoan 2 Biéu 357 Bo luat Dan sy, thoi gian tinh 14i tir thang 5/2018
dén ngay xét xir so tham 1a: 2.129.300 dong x 10%/nidm x 1 nam 5 thang = 301.650
ddng.

Téng cong: 2.430.950 dong.

[8] Ddi véi khodn tién tror cdp thdi viéc va tién 14i cia viéc chdm trd;

Theo Diéu 48 Bo luat Lao dong va Piéu 14 Nghij dinh sé 05/ND-CP ngay
12/01/2005 cta Chinh Phu quy dinh chi tiét va hudng dan thi hanh mot sé noi dung
cua Bo luat lao dong thi:

Thoi gian 1am viéc tinh tir khi chi H ky hop déng chinh thuc t6i khi chi H
nghi viéc tir thang 7/2013 dén thang 3/2018 1a 4 nam 6 thang, thoi gian chi H tham
dong bao hiém that nghiép tir thang 1/2014 dén thang 9/2017 13 3 nam 9 théang.
Vay thoi gian chi H duogc tinh trg cap that nghiép 1a 09 thang 1am tron 1a 01 nam.
Mdi nam chi H duoc hudng % thang luong trung binh cta 06 thang truéc khi chi H



nghi viéc, vay nén sd tién chi H dugc huong tro cap 1a: % x 4.125.125 x 1 nam =
2.062.562 dong.

S6 tién 14 tinh tir thang 4/2018 dén ngay xét xir so tham 1a: 2.062.562 x
10%/nam x 1 nam 7 thang = 326.600 dong.

Tai phién toa so tham, bi don da dong y tra sb tién trg cap thoi viéc con thiéu
nhu trén cho chi H, tong cong: 2.389.134 dong nén viéc chi H khang céo 1a khéng
cO can cu.

[9] Déi Véi yéu cdu doi béi thirong tién chénh léch do chi H dwoc hwong
tro cap that nghiép thdp hon quy dinh, béi thirong tién chénh léch do chi H duoc
hwéng ché do thai san sau khi sinh con va tién 18i sudt cia nhitng khodn tien nay;

Tu thang 10/2003 Cong ty da thuc hién viéc dong BHXH, BHYT, BHTN,
... cho chi H trén co sé muc luong theo hop dong lao dong va phu luc hop dong da
Ky véi chi H.

Theo Diéu 39 cua Luat Bao hiém x& hoi thi muc tién huéng ché do thai san
cua lao dong nir sinh con mdi thang bang 100% muc binh quan tién luong thang
dong bao hiém x& hoi cua ngudi d6 06 thang trudc khi nghi viée dé huong ché do
thai san. Cong ty TNHH Pinh Vang da dong tién nghi huong ché do thai san cho
chi H tr thang 10/2017 dén thang 3/2018 véi sb tién dong hang thang 1a 4.012.500
d6ng (bang sé tién lwong chi H dugc huong). Nhu vay khong co cin cir dé chap
nhan khang céo nay cua chi H.

[10] Vé &n phi:

An phi so tham: Stra mot phan ban an so tham vé phan &n phi.

An phi phic tham: Chi Nguyét khéng phai ndp an phi lao dong phic tham.

Vi cac e trén;

QUYET PINH:

Cian ct cac Diéu 147, 148; khoan 1 Diéu 32; diém ¢ khoan 1 Piéu 35; diém
a khoan 1 Diéu 39, diém b khoan 3 Diéu 38; Diéu 293; khoan 2 Piéu 308 cua B
luat T6 tung dan su;

Can ctr cac diéu 48, 186 Bo luat Lao dong nam 2012;

Can cu cac diéu 91, 92, 94 Luat Bao hiém x& hoi nam nam 2006; cac diéu
85, 86, 87, 89 cua Luat Bao hiém x& hoi nam 2014;

Can ctt Nghi dinh 12/1995/NP-CP; Khoan 2 Piéu 45 Nghi dinh
152/2006/ND-CP ngay 22 thang 12 nam 2006; khoan 1, 2 Biéu 17 Nghi dinh
115/2015/ND-CP ngay 11 thang 11 nim 2015; Nghi dinh 05/2015/ND-CP; Nghi
quyét 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Québc Hoi.
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Tuyén Xxur:

Chép nhan mot phan yéu cau khang cao cia nguyén don, sira mot phan Ban
an so tham nhu sau:

- Bugc Cong ty TNHH binh Vang phéi nop bod sung BI—]XH, BHYT cua chi

V}i Tl}j H cho Bao hiém xa hoi thanh phérHéi’Ph(‘)ng con thicu tur 'Ehéng 10/ 2013
den heét thang 12/2013; tir thang 01/2017 dén hét thang 9/2017 cu thé la:

Cong ty TNHH Pinh Vang phai nop bo sung BHXH cho chi H:

Niam 2013 1a (2.514.500 x 21%) x 3 thang = 1.584.135 dong

Nam 2017 13 (5% x 4.012.500 dong) x 22% x 9 thang = 397.237 d6ng

Cong ty TNHH Dinh Vang phai nop ca phan cho chi H:

Nam 2013 13 (2.514.500 x 9,5%) x 3 thang = 716.632 dong.

Nam 2017 1 (5% x 4.012.500 ddng) x 10,5% x 9 thang = 189.590 d6ng.

Téng cong: 2.887.594 dong.

Cong ty TNHH Dinh Vang con phai chiu lai suat do cham dong BHXH cho

co quan Bao hiém x4 hoi thanh phd Hai Phong vaéi muc 14i suat theo quy dinh cua
phap luat BHXH tuong (ng vai thoi gian cham dong.

- Buoc Cong ty TNHH DBinh Vang phai tra lvong cua 11 ngay lam viéc trong
thang 4/2018 14 2.129.300 ddng va 301.650 ddng tién 1ai cham tra tinh tir thang
5/2018 dén ngay xét xir so tham.

- Buoc Cong ty TNHH Dinh Vang tra tién tro cp théi viéc cho chi Vil Thi
H 1a: 2.062.560 d6ng va 326.600 dong tién 1ai cham tra tinh tir thang 5/2018 dén
ngay Xét xir so' tham.

Téng cong Cong ty TNHH Dinh Vang phai tra cho chi Vi Thi H 1a 4.820.084
déng (bdn trigu, tAm tram hai muwoi nghin khong trim tdm mueoi tw dong).

Ké tir ngay ban an, quyét dinh c6 hiéu luc phéap luat (d6i voi cac trudng hop
co quan thi hanh an c6 quyén chu dong ra quyét dinh thi hanh an) hoac ké tir ngay
c6 don yéu cau thi hanh an caa nguoi duoc thi hanh an (ddi véi cac khoan tién phai
tra cho ngudi duoc thi hanh an) cho dén khi thi hanh an xong, bén phai thi hanh an
con phai chiu khoan tién 13i cua sb tién con phai thi hanh &n theo muc 14i suat quy
dinh tai Didu 357, Diéu 468 ctia B¢ luat Dan sy nam 2015.

V& an phi:

- An phi so thim: Nguyén don khong phai chiu &n phi lao dong so tham, bi
don phai chiju 300.000 ddng &n phi lao dong so tham.

- An phi phuc tham: Nguyén don khéng phai chiu &n phi lao dong phuc tham.
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Ban an phlc tham c6 hiéu luc phép luat ké tir tuyén an.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2 Luat
Thi hanh &n dan sy thi nguoi dugc thi hanh 4n dan sy, nguoi phai thi hanh an dan
su ¢6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, tu nguyén thi hanh
an hodc bi cudng ché thi hanh 4n theo qui dinh tai cac diéu 6,7,7a va 9 Luat Thi
hanh an dan sy, thoi hiéu thi hanh an dugc thyuc hi¢n theo qui dinh tai Piéu 30 Luat
Thi hanh an dan su.

Noi nhgn: TM. HOI PONG XET XU PHUC THAM

- VKSND tp Hai Phong; THAM PHAN - CHU TQA PHIEN TOA
- Toa &n ND quan Duong Kinh;

- Chi cuc THADS quan Duong Kinh;
- Cac duqng su;
- Luu: HO6 so, VP.

Lwong Thi Hai Ha
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