TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH NINH BINH Poc 1ap - Tw do - Hanh phtc

Bén 4n sb: 06/2019/HS-PT
Ngay 26 - 3 - 2019

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA ANNHAN DAN TINH NINH BINH

- Thanh phan Hgi dang xét xa phac tham gém co:

Tham phén - Chui toa phién tda: Ong T6 Vin Thinh.

Céac Tham phan: Ba BUi Thi Thao.

Ong Nguyén DBtc Hiép.

- Thw ky phién toa: Ba Trinh Thi Hoai Thu - Thu ky Toa an nhan dan
tinh Ninh Binh.

- Pgi dign Vién kiém sat nhan dan tinh Ninh Binh tham gia phién toa:
Ba Bui Thi Hong - Kiém sat vién.

Ngay 26 thang 3 nam 2019 tai tru s& Toa an nhan dan tinh Ninh Binh xét
xt phic tham coéng khai vu &n hinh su phtc tham thy Iy sé: 09/2019/TLPT-HS
ngay 31 thang 01 nam 2019 d6i véi bi cdo Tran Van B do c6 khang cdo cua bi
cdo Tran Van B va bi hai chi Pam Thi C1 d6i vgi Ban an hinh sy so tham sé:
82/2018/HS-ST ngay 28 thang 12 nam 2018 cua Toa &n nhan dan huyén N, tinh
Ninh Binh.

- Bi cao co khang cao:

Tran Vin B, sinh nam 1988, tai huyén N, tinh Ninh Binh. Noi cu tra:
Thon P, xa D, huyén N, tinh Ninh Binh; nghé nghiép: Lao dong tu do; trinh do
van hoa: 12/12; dan toc: Kinh; gidi tinh: Nam; ton gidao: Khong; quéc tich: Viét
Nam; con 6ng Tran Vin B va ba Pam Thi K; ¢6 vo Nguyén Thi T va 01 con;
Khong c6 tién an, tién sy; bi bat, tam giam ngay13/4/2018 dén ngay 22/6/2018
dugc thay thé bang bién phap “Bao linh” cho dén nay (c6 mit).

- Nhitng nguwoi tham gia 16 tung khdc c¢é khdng cdo:

- Bi hai: Chi bam Thi C1, sinh nam 1981; noi cu tra: Thon T, xa b,
huyén N, tinh Ninh Binh (c6 mat).

- Nhitng nguoi c6 quyén loi, nghia vu lién quan dén vu dn khong cé khang
cdo, khong bi khang cado, khong bi khang nghi Toa an khong triéu tap.



NOI DUNG VU AN:

Theo céc tai liéu co trong hd so vu an va dién bién tai phién toa, ndi dung
vu 4n duoc tom tit nhu sau:

Ngay 19 thang 9 nam 2014 chi Pam Thi C1 di ky hop dong sé
25/2014/HDPP - AF véi Cong ty A Viét Nam chuyén san xuit thic dn chin
nubi cé tru so tai huyén K, tinh Hung Yén.

Sau khi ky hop dong chi Pam Thi C1 da md dai ly phan phdi thie an chin
nudi “C1” ¢o try so dit tai thon T, xa B, huyén N, tinh Ninh Binh cung cip cho
14 dai 1y trén dia ban huyén N, huyén G, tinh Ninh Binh va huyén Y, tinh Hoa
Binh.

Chi Pam Thi C1 di thué ong Pam Vian C2 (la b dé chi C1) lam nhiém vu
trong coi va phu giup cong viéc dai ly. Anh BPam Van T1 (anh trai chi C1) lam
nhiém vu bbc xép hang dé van chuyén dén cac dai ly. Bong thoi thué xe 6 to
nhan hiéu Huyndai bién kiém soat 35C - 070... caa anh Pam Vin T2 (em ho chi
C1) 1am nhiém vu chd cam tir Cong ty co phan A Viét Nam vé dai ly C1 va cho
cam dén cac dai Iy ban 1& caa chi Pam Thj C1.

Pén thang 9 nam 2015, chi Pam Thi C1 d thué Tran Van B (em con cd
rudt cua chi C1) gilp viéc tiép nhan, tong hop cac don dit hang trudc cua cac
dai 1y dé chi C1 bao cho Céng ty co phan A Viét Nam. Sau d6 Tran Vin B dem
hang giao cho céc dai ly dat mua va thanh toan tién hang véi cac dai ly ban lé
trén dia ban huyén N, huyén G, tinh Ninh Binh va huyén Y, tinh Hoa Binh.
Hang thang chi C1 tra cdng cho Tran Vian B s tién 5.000.000 dong.

Hinh thtc giao nhan hang va tién cu thé: Mai lan xuat hang cho cac dai ly
déu ¢ 02 Phiéu xuat hang cé noi dung gia tri nhu nhau do B sir dung may tinh
cua dai ly C1 soan. Tai Phiéu xuat hang ghi rd s lugng, ching loai cam xuat
ban va gia tién twong (g véi s6 hang xuat ra; 01 Phiéu B giao cho chi C1 gii
dé quan ly; 01 Phiéu B giao cho dai ly ban Ié khi giao hang. Khi B dem hang
giao cho cac dai ly va nhan tién dai ly mua hang tra, B phai ky nhan vao Phiéu
XUat hang giao cho cac dai ly dong thoi B phai dem tién hang vé giao cho chi C1
hoic giao cho 6ng C2. Viéc giao nhan tién giira B va chi C1 duoc chi C1 1ap S6
thu chi hang ngay. Mdi lan B giao tién cho chi C1 hoic 6ng C2 thi B, chi C1
hodc 6ng C2 déu phai ky nhan vé thoi gian nhan tién, sé tién giao nhan, nguon
tién giao nhan do dai ly nao mua hang tra.

MJi 1an xuat hang cho cac dai Iy ban l¢é thi Tran Van B c6 toan quyén trong
viéc lay hang tir kho cua dai ly C1 do 6ng Pam Vin C2 quan 1y, anh Pam Vin
T1 1am nhiém vy béc xép hang dé van chuyén dén cac dai 1y, anh Pam Vin T2
c6 nhiém vu diéu khién xe 6 td nhan hiéu Huyndai bién kiém soat 35C - 070...
cho cam dén cac dai ly ban 1é theo yéu cau cia Tran Vin B.

Qua trinh 1am thué Tran Van B phéat hién thdy cé nhiéu so hg, long Iéo
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trong viéc quan ly cua dai ly thirc an chan nu6i C1. Chi Bam Thi C1 ban cbng
viéc thinh thoang di ving va giao cho 6ng Pam Vin C2 trong coi dong thoi giao
cho Tran Van B toan quyén kinh doanh nén Tran Vian B sau khi giao hang va
nhan tién tir cac dai ly ban I¢é caa chi Nguyén Thi M1, Bui Thi T3, Binh Thi M2,
Nguyén Thi H1, Bli Xuin H2, Bang Thi H3, Nguyén Thi H4, Pham Thi T4,
Pham Co6ng V, Nguyén Thi P, Hoang Thi A, Nguyén Cong H5 va Nhit Thi H6
trén dia ban huyén N, huyén G va huyén Y, tinh Hoa Binh vé thi Tran Vin B d3
nay sinh y dinh chiém doat tién caa chi Pam Thi C1 bang cé4c thu doan: Lap
Phiéu xuat hang khéc ghi sai Iéch sé luong hang so vai thuc té s6 hang da giao
cho cac dai ly; 1ap Phiéu khéc gi4 tri hang thap hon thyc té giao cho cac dai ly.
Khi thanh toan tién voi khach hang xong B khéng giao tién cho chi C1 hoic
giao thiéu tién khach hang da thanh toan cho chi C1 dé chiém doat tién. Trong
khoang thoi gian tir ngay 07/12/2015 dén ngay 17/9/2016 Tran Van B di 36 lan
théng qua viéc giao hang va thanh toan tién cua cac dai Iy dé chiém doat tién
caa chi Pam Thj C1, cu thé nhu sau:

Lan thé nhat: Ngay 07/12/2015, Tran Vin B da xuét hang tir kho cua dai
ly C1 cho dai ly caa anh Pham Céng V, sau khi nhan tién caa dai ly trén thi B da
chiém doat s tién 17.000.000 dongcua chi Pam Thi C1.

Lan thir 2: Ngay 04/01/2016, Tran Van B da xuat hang tir kho cua dai Iy
C1 cho cac dai ly caa chi Bang Thi H3, anh Nguyén Cong H5, sau khi nhan tién
cua cac dai ly trén thi B da chiém doat s6 tién 15.779.000 dong caa chi Bam Thi C1.

Lan thir 3: Ngay 08/01/2016, Tran Van B da xuat hang tir kho cua dai Iy
C1 cho cac dai ly ctia anh BUi Xuan H2, chi Nguyén Thi M1, sau khi nhan tién
caa cac dai ly trén thi B d4 chiém doat s6 tién 39.517.000 dongcaa chi Bam Thi C1.

Lan thi 4: Ngay 06/01/2016, Tran Vin B di xuat hang tir kho cua dai ly
C1 cho dai ly cia anh Pham Cong V, sau khi nhan tién cua anh V thi B khdng
thanh toan cho chi C1 d4 chiém doat s tién 20.000.000 dong.

Lan thir 5: Ngay 31/01/2016, Tran Van B da xuat hang tir kho cua dai Iy
C1 cho cac dai ly cua chi Bang Thi H3, chi Nguyén Thi M1, sau khi nhan tién
cta cac dai 1y trén thi Bat da chiém doat cua chi Pam Thi C1 sé tién 9.015.000
dong.

Lan thir 6: Ngay 15/3/2016, Tran Vian B da xuat hang tir kho cua dai ly C1
cho cac dai ly cua anh BUi Xuan H2, Nguyén Céng H5, sau khi nhan tién caa
cac dai ly trén thi B da chiém doat ctia chi Pam Thi C1 s6 tién 4.477.000 dong.

Lan thir 7: Ngay 18/3/2016, Tran Vian B di xuat hang tir kho cua dai ly C1
cho cac dai ly cua chi Nguyén Thi M1, chi bang Thi H3 sau khi nhan tién caa
cac dai Iy trén thi B da chiém doat cua chi Dam Thij C1 s6 tién 4.526.000 dong.

Lan thir 8: Ngay 06/4/2016, Tran Vin B da xuat hang tir kho cua dai ly C1
cho cac dai ly cia chi Nguyén Thi M1, anh Bui Xuan H2, chi Bang Thi H3, sau
khi nhan tién caa cac dai ly trén thi B dd chiém doat ctia chi Bam Thij C1 s6 tién
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4.443.000 dong.

Lan thir 9: Ngay 20/4/2016, Tran Van B da xuat hang tir kho cua dai ly C1
cho dai Iy caa chi Pham Thi T4, sau khi nhan tién caa dai ly trén thi B da chiém
doat ctia chi Dam Thi C1 s tién 5.230.000 dong.

Lan thée 10: Ngay 23/4/2016, Tran Van B d3 xuét hang tir kho cua dai ly
C1 cho cac dai ly caa anh Nguy&n Cong H5, sau khi nhan tién cua dai ly trén thi
B d4 chiém doat caa chi Pam Thi C1 s6 tién 4.018.000 dong.

Lan thie 11: Ngay 28/4/2016, Tran Van B d3 xuét hang tir kho cua dai ly
C1 cho céc dai ly ctia chi Nguyén Thi H4, Bang Thi H3, Nhit Thi H6, sau khi
nhan tién cua cac dai ly trén thi B d3 chiém doat cua chi Pam Thi C1 s tién
4.449.000 dong.

Lan thé 12: Ngay 18/5/2016, Tran Van B dd xuat hang tir kho cua dai ly
C1 cho céac dai ly cua Pang Thi H3, Bli Thi T4, Nhit Thi H6, sau khi nhan tién
cua cac dai ly trén thi B da chiém doat cia chi Pam Thi C1 s6 tién 5.520.000
ddng.

Lan thie 13: Ngay 23/5/2016, Tran Van B d3 xuat hang tir kho cua dai Iy
C1 cho cac dai ly caa chi Bang Thi H3, Nguyén Thi M1, sau khi nhan tién cua
cac dai ly trén thi B di chiém doat cua chi Pam Thi C1 s6 tién 4.277.000 dong.

Lan thir 14: Ngay 28/5/2016, Tran Van B da xuat hang tir kho cua dai Iy
C1 cho cac dai ly cua chi bang Thi H3, Nguyén Thi H4, sau khi nhan tién caa
cac dai ly trén thi B di chiém doat cua chi Bam Thi C1 s6 tién 4.626.000 dong.

Lan ther 15: Ngay 13/6/2016, Tran Van B da xuat hang tir kho cua dai Iy
C1 cho cac dai ly caa chi Nguyén Thi M1, Nguyén Thi H1, anh Nguyén Cong
H5, sau khi nhan tién caa cac dai ly trén thi B da chiém doat cua chi Pam Thj
C1 s tién 8.492.500 dong.

Lan thie 16: Ngay 18/6/2016, Tran Van B da xuat hang tir kho cua dai ly
C1 cho cac dai ly cta chi Nguyén Thi M1, anh Bui Xuin H2, chi Binh Thi M2,
anh Nguyén Céng H5, sau khi nhan tién cua cac dai ly trén thi B da chiém doat
cua chi Pam Thi C1 s6 tién 7.205.000 dong.

Lan thir 17: Ngay 22/6/2016, Tran Vin B da xuét hang tir kho cua dai ly
C1 cho dai ly cua anh Nguy@n Coéng H5, sau khi nhan tién cua dai ly trén thi B
da chiém doat ctia chi Pam Thi C1 s6 tién 4.270.000 dong.

Lan thir 18: Ngay 24/6/2016, Tran Van B da xuat hang tir kho cua dai Iy
C1 cho céc dai ly caa chi Nguyén Thi M1, Bang Thi H3, sau khi nhan tién cua
cac dai ly trén thi B da chiém doat ctua chi Pam Thi C1 s6 tién 4.052.000 dong.

Lan thir 19: Ngay 26/6/2016, Tran Van B da xuat hang tir kho cua dai Iy
C1 cho cac dai ly cua anh Bui Xuan H2, Nguy&n Céng H5, sau khi nhan tién caa
cac dai ly trén thi B da chiém doat cua chi Dam Thij C1 s6 tién 23.400.000 dong.

Lan thie 20: Ngay 29/6/2016, Tran Van B d3 xuat hang tir kho cua dai ly
C1 cho cac dai ly cuaa chi bang Thi H3, Hoang Thi A, Dinh Thi M2, sau khi
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nhan tién cia cac dai Iy trén thi B d3 chiém doat cta chi Pam Thi C1 s tién
6.949.000 ddng.

Lan thé 21: Ngay 05/7/2016, Tran Van B dd xuat hang tir kho cua dai ly
C1 cho cac dai ly caa chi Bing Thi H3, anh Nguyén Céng H5, sau khi nhan tién
cua cac dai ly trén thi B di chiém doat cua chi Dam Thi C1 sé tién 5.328.000
déng.

Lan thé 22: Ngay 19/7/2016, Tran Van B di xuat hang tir kho cua dai ly
C1 cho céc dai ly ciia chi Nguyén Thi M1, anh Bui Xuan H2, chi Nguyén Thi P,
sau khi nhan tién cua cac dai ly trén thi B da chiém doat cta chi Dam Thi C1 sb
tién 13.018.000 dong.

Lan thie 23: Ngay 21/7/2016, Tran Van B d3 xuat hang tir kho cua dai Iy
C1 cho dai ly cua chi Dinh Thi M2, sau khi nhan tién caa dai ly trén thi B da
chiém doat ctia chi Pam Thi C1 s6 tién 5.930.000 dong.

Lan thir 24: Ngay 22/7/2016, Tran Van B da xuat hang tir kho cua dai Iy
C1 cho céc dai ly caa chi Bang Thi H3, anh Nguy&n Cong H5, sau khi nhan tién
cta cac dai Iy trén thi B d3 chiém doat cua chi Pam Thi C1 s tién 7.720.000
ddng.

Lan thir 25: Ngay 23/7/2016, Tran Van B da xuat hang tir kho cua dai Iy
C1 cho céc dai ly cua chi Nguyén Thi P, chi Bang Thi H3, sau khi nhan tién caa
cac dai ly trén thi B di chiém doat cua chi Bam Thi C1 s6 tién 6.877.000 dong.

Lan thié 26: Ngay 26/7/2016, Tran Van B di xuat hang tir kho cua dai ly
C1 cho céc dai ly cia chi Nguyén Thi P, anh Nguyén Cong H5, sau khi nhan
tién caa cac dai ly trén thi B di chiém doat cua chi Pam Thi C1 sb tién
10.610.000 dong.

Lan thée 27: Ngay 27/7/2016, Tran Van B d3 xuat hang tir kho cua dai ly
C1 cho céc dai ly cua chi Nguyén Thi M1, Bing Thi H3, Hoang Thi A, sau khi
nhan tién cta cac dai Iy trén thi B da chiém doat cta chi Pam Thi C1 s tién
7.307.000 ddng.

Lan thir 28: Ngay 08/8/2016, Tran Vin B da xuét hang tir kho cua dai ly
C1 cho dai ly caa chi Nguyén Thi P, sau khi nhan tién cua dai ly trén thi B da
chiém doat caa chi Bam Thi C1 s6 tién 4.520.000 dong.

Lan thir 29: Ngay 09/8/2016, Tran Van B da xuat hang tir kho cua dai Iy
C1 cho cac dai ly caa chi Nguyén Thi H1, anh BUi Xuén H2, chi Nguyén Thj P,
chi Bang Thi H3, chi Nhi Thi H6, anh Nguyén Cong H5, sau khi nhan tién cua
cac dai ly trén thi B da chiém doat ctua chi Pam Thi C1 s6 tién 7.321.000 dong.

Lan thir 30: Ngay 15/8/2016, Tran Van B da xuat hang tir kho cua dai Iy
C1 cho dai ly caa chi Nguyén Thi P, sau khi nhan tién cua dai ly trén thi B da
chiém doat caa chi Pam Thi C1 s6 tién 5.600.000 dong.

Lan thé 31: Ngay 18/8/2016, Tran Van B d3 xuit hang tir kho cua dai Iy
C1 cho céc dai ly caa chi Nguyén Thi P, chi Nguyén Thi H4, sau khi nhan tién
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cta cac dai Iy trén thi B d3 chiém doat caa chi Pam Thi C1 s tién 5.673.000
déng.

Lan thé 32: Ngay 22/8/2016, Tran Van B di xuat hang tir kho cua dai ly
C1 cho céc dai ly caa chi Nguyén Thi H1, chi Nguyén Thi P, anh Nguyén Cong
H5, sau khi nhan tién cua cac dai ly trén thi B da chiém doat ctua chi Dam Thi
C1 s6 tién 12.737.000 dong.

Lan thé 33: Ngay 30/8/2016, Tran Van B di xuat hang tir kho cua dai ly
C1 cho céc dai ly cua chi Nguyén Thi P, Pinh Thi M2, anh Nguyén Céng H5,
sau khi nhan tién cua cac dai ly trén thi B da chiém doat cta chi Dam Thi C1 sb
tién 8.155.000 dong.

Lan thé 34: Ngay 12/9/2016, Tran Van B di xuat hang tir kho cua dai ly
C1 cho cac dai ly caa chi Nguyén Thi M1, Nguyén Thi H1, Hoang Thi A, anh
Nguyén Cong H5, sau khi nhan tién cua cac dai ly trén thi B da chiém doat cua
chi Bam Thi C1 sb tién 8.862.000 dong.

Lan thir 35: Ngay 15 va ngay 16/9/2016, Tran Van B da xuat hang tir kho
cua dai ly C1 cho dai ly caa chi Nguyén Thi P, sau khi nhan tién cua dai ly trén
thi B da chiém doat cua chi Bam Thi C1 s6 tién 10.180.000 dong.

Lan thir 36: Ngay 17/9/2016, Tran Van B da xuat hang tir kho cua dai Iy
C1 cho céc dai ly cua chi Hoang Thi A, Pinh Thi M2, sau khi nhan tién cta cac
dai ly trén thi B di chiém doat cua chi Bam Thi C1 s6 tién 4.111.000 dong.

Nhw vay Tran Vin B da 36 1an chiém doat tién ciaa chi Pam Thi C1 véi
tong sé tién 320.674.500 dong.

Tai ban an hinh sy so tham s6 82/HSST ngay 28 thang 12 nim 2018 Toa
an nhan dan huyén N, tinh Ninh Binh da quyét dinh: Tuyén b bi cdo Tran Vin
B pham toi “Lam dung tin nhiém chiém doat tai san”.

Ap dung khoan 3 Diéu 175, cac diém b, s khoan 1, khoan 2 Diéu 51, cac
diém b, g khoan 1 Diéu 52 Bo luat Hinh su x& phat bi c4o Tran Vin B 05 nam
td, thoi han chap hanh hinh phat td tinh tir ngay bat bi cao di thi hanh an duoc
trir 71 ngay tam giam (tir ngay 13/4/2018 dén ngay 22/6/2018).

Ngoai ra ban an so tham con tuyén vé trach nhiém dan sy, &n phi hinh sy
so tham va quyén khang céo cho bi céo, bi hai va nguoi ¢d quyén loi, nghia vu
lién quan dén vu an.

Ngay 02/01/2019 bi cdo Tran Vin B ¢6 don khang cio xin duoc giam nhe
hinh phat va xin dugc hudng an treo.

Ngay 03/01/2019 nguoi bi hai chi Pam Thi C1 ¢6 don khang céo xin giam
nhe hinh phat va hudng an treo ddi véi bi cao Tran Van B.

Tai phién toa hinh sy phidc tham bi cdo Tran Van B va bi hai chi Dam Thi
C1 van gitt nguy@n noi dung don khang cao vai ly do bi cdo Tran Vian B di boi
thuong toan bo sb tién da chiém doat cho gia dinh bi hai, trong qua trinh diéu
tra, truy td, xét xur bi cao thanh khan khai béo, hoan canh gia dinh khé khan, con
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con nho, 1a lao dong chinh trong gia dinh.

Dai dién Vién kiém sat nhan dan tinh Ninh Binh tai phién tda phdc tham
sau khi phan tich danh gi4 tinh chat cta vy an, mac d¢o nguy hiém cho xa hoi do
hanh vi pham toi ma bi cao da giy ra va céc tinh tiét ting nang, giam nhe trach
nhiém hinh sy cua bi cdo da dé& nghi Hoi dong xét xir khdng ap dung tinh tiét
tang nang trach nhiém hinh sy “pham tdi cé tinh chat chuyén nghiép”quy dinh
tai diém b khoan 1 Diéu 52 B6 luat Hinh sy di véi bi cdo Tran Vian B. Ban an
so tham da xir phat bi cdo 5 ndm ti 1a phu hop, twong xtng véi hanh vi pham
t6i. Bi c4o pham toi nhiéu 1an, thudc trudng hop rat nghiém trong, khdng thudc
truong hop duoc hudng an treo theo quy dinh tai Nghi quyét s6 02/2018/NQ-
HDTP ngay 15/5/2018 cua Hoi dong tham phéan Toa an nhan dan tbi cao. Can cur
diém a, b khoan 1 Diéu 355; diém b khoan 1 Diéu 357 B6 luat T tung hinh sy
khong chap nhan don khang cao cta bi céo va bi hai can gitr nguyén muac hinh
phat d6i véi bi cdo. Sira ban &n hinh sy s6: 82/HSST ngay 28 thang 12 nam 2018
Toa an nhan dan huyén N, tinh Ninh Binh vé phan can ctr quyét dinh ap dung
phap luat.

Ap dung khoan 3 Biéu 175, cac diém b, s khoan 1, khoan 2 Diéu 51, diém
g khoan 1 Biéu 52 Bo luat Hinh su, xir phat bi cio Tran Vian B 5 (Nam) nam td
vé 161 “Lam dung tin nhiém chiém doat tai san”, thoi han chap hanh hinh phat td
tinh tir ngy bat bi cdo di thi hanh an dugc trir 71 ngdy tam giam (tr ngay
13/4/2018 dén ngay 22/6/2018).

Lo1 néi sau cung bi cao Tran Van B, bi hai chi Pam Thi C1 dé nghi Ho1
dong xét xir xem xét, khoan hong giam nhe hinh phat va cho bi cao dugchudng
an treo dé c6 diéu kién cham soc gia dinh va sira chita 16i 1am béan than.

NHAN PINH CUA TOA AN:

Trén co sé noi dung vu an, cin ¢t VAo céc tai lidu trong ho so vu 4n da duoc
tranh tung tai phién toa, Hoi dong xét xa nhan dinh nhu sau:

[1] Pon khang c4o cua bi cao Tran Vian B va bi hai chi Pam Thi C1 1a hop
1& nén duoc chap nhan xem xét theo trinh tu phuc tham.

[2] Tai phién toa phtc tham bi cdo Tran Vin B di khai nhan toan b hanh
vi pham toi cia minh phu hop voi ndi dung ban an so tham da néu. Loi khai
nhan t01 cua bi cao phu hop véi 161 khai cia bi hai, nguoi lam ching, nguoi co
quyén loi nghia vu, lién quan dén vu 4n, bién ban thu giit vt chimg va cac tai
liéu ching ctt khac co trong ho so vu an, da c6 du co s& két luan: Loi dung su
tin tudng va quan 1y long 1éo cua chi Pam Thi C1 trong khoang thoi gian tur
ngay 07/12/2015 dén ngay 17/9/2016 bi cio Tran Van B véi thu doan 1ap phiéu
XUt hang ghi sai 1éch ) lugng, chung loai hang so v&i thuc té s lugng, chung
loaihang d3 giao cho cac dai 1y; 1ap phiéu ghi gia tri hang thip hon thyc té giao
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cho cac dai 1y; khi thanh toan tién xong bi cdo khong giao tién cho chi C1 hodc
giao thiéu tién khach hang di thanh toan cho chi C1 dé chiém doat s tién cia
chi C1. Bj cdo Tran Vin B di 36 lan chiém doat tién ctia chi Pam Thi C1 Vi
tong sb tién 320.674.500 dong. Hanh vi néu trén ctia bi cdo Tran Vin B bi Toa
an cép so thAm da xét xir vé tdi “Lam dung tin nhiém chiém doat tai san” theo
quy dinh tai khoan 3 Biéu 175 B9 luat Hinh su 14 ¢6 can ctr, ding nguoi, ding toi.

[3] Xét don khang cdo xin giam nhe hinh phat va xin dugc huong an treo
ctia bi c4o Tran Van B va bi hai chi Pam Thi C1, Hoi déng xét xur xét théy:

Ban an so thim di 4p dung ddy du cac tinh tiét giam nhe trach nhiém hinh
su 1a: Thanh khan khai bao, an nan héi cai; tw nguyén bdi thuong toan bo sb tién
bi céo da chiém doat cho bi hai; tai cip so tham ciing nhu tai cip phuc thambi
hai chi C1 déu xin giam nhe hinh phat cho bi céo. Bi cdo khong c6 tién 4n, tién
su, hoan canh gia dinh khé khan Ia cac tinh tiét gidm nhe trach nhiém hinh su
dugc quy dinh tai cac diém b, s khoan 1, khoan 2 Diéu 51 B6 luat Hinh su. Tai
Cép phtc tham bi cdo Tran Van B va bi hai chi Pam Thi C1 khong dua ra duoc
tinh tiét gidm nhe trach nhiém hinh sy mé1 cac 1y do bi cdo va bi hai dua ra tai
phién toa phic tham da dugc Toa an cap so thim xem xét ap dung.

Xét dé nghi ciia Vién kiém sat nhan dan tinh Ninh Binh: Theo céc tai liéu
chtmg ctr c6 trong ho so ciing nhu 161 khai cta bi co va bi hai chi Pam Thi C1
tir ngdy 07/12/2015 dén ngay 17/9/2016 bi cao Tran Vin B di 36 1an chiém doat
tai san ctia chi Cl véi tong sb tién 320.674.500 dong, ban an so tham ap
dungtinh tiét ting ning trach nhiém hinh sy 1a “pham t6i c6 tinh chat chuyén
nghiép” quy dinh tai diém b khoan 1 Piéu 52 Bo luat Hinh su dé xét xir bi céo
Tran Van B 1a khong dang. Theo quy dinh tai diém 5.1 Diéu 5 Nghi quyét sd
01/2006/NQ-HDTP ngay 12/5/2006 ciia Hoi dong thim phan Toa an nhan dan
t6i cao hudng dan ap dung vé tinh tiét “pham toi c6 tinh chit chuyén nghiép” khi
c6 day du cac diéu kién 1a: “Cé y pham téi tir 05 lan tré lén vé cing mét tgi
pham ... nguoi pham téi déu ldy cdc lan pham ti lam nghé sinh song va ldy két
quda ctia viéc pham t3i lam nguon song chinh”. Theo cac tai liéu co trong hd so
va 16i khai clia bj cdo B va chi C1, bj cdo Tran Vian B d 36 lan chiém doat tai
san cta chi C1 véi tong s6 tién 320.674.500 dong nhung bi cdo khong 1y céc tai
san chiém doat cua chi C1 1am ngudn sdng chinh, vi hang thang chi C1 déu tra
cong phu hop véi thuc té cong viéc va thu nhap cia ngudi lao dong 1a 5.000.000
ddng/ thang cho bi cdo B. Do d6 hanh vi pham t6i cua bi cao khong théa man
cac diéu kién can va di nhu huéng dan trén. Ban 4n so tham d4 4p dung tinh tiét
ting ning “pham toi c6 tinh chit chuyén nghiép” quy dinh tai diém b khoan 1
Piéu 52 B luat Hinh sy dbi véi bi cdo Tran Vian B 1a khong ding véi quy dinh
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ctia phap luat. Hoi dong xét xur phic tham xét thdy can stra ban an so thim vé
phan quyét dinh ap dung phap luatnhu dé nghi cua Vién kiém sat nhan dan tinh
Ninh Binh khong ap dung tinh tiét ting ning trach nhiém hinh su“pham tdi c6
tinh chat chuyén nghiép” theo quy dinh tai diém b khoan 1 Piéu 52 Bo luat Hinh
suddi véi bi caoTran Vin B. VE muc hinh phat: Ban an so tham da ap dung muc
hinh phat nhe nhat ciia khung hinh phat (khung tir 5 nim dén 12 nam). Bi céo c6
02 tinh tiét gidm nhe trach nhiém hinh sy quy dinh tai khodn 1 va cac tinh tiét
gidm nhe trach nhiém hinh sy khac theo quy dinh tai khoan 2 Diéu 51 B luat
Hinh sy nhung bi céo lai ¢6 01 tinh tiét tang nang trach nhiém hinh syla “pham
t61 02 1an trd 1én”, d6i chiéu véi cac quy dinh cta phap luat thi bi cao khong co
du diéu kién dé xur dudi mire thap nhat cua khung hinh phat. Mit khac v6i muc
hinh phat 5 ndm tu, khong thudc truong hop duge hudng an treo theo quy dinh
tai Nghi quyét s6 02/2018/NQ-HDTP ngay 15/5/2018 ciia Hoi dong tham phan
Toda an nhan dan ti cao, do vay yéu cau khang cdo ctia bi cao va cua bi hai xin
giam nhe hinh phat va xin duoc hudng an treo 1a khong ¢ can cir dé chap nhan.

[4] V& an phi hinh sy phac thim: Do ban 4n hinh sy so thAm sé 82/HSST
ngay 28 thang 12 nam 2018 Toa 4n nhan dan huyén N, tinh Ninh Binh bj stra vé
phan quyét dinh ap dung phap luat nén bi cao Tran Vian B va bi hai chi Pam Thi
C1 khong phai chiu an phi hinh sy phuc tham.

[5] Cac quyét dinh khac cua ban an so thim khong co khang céo, khang
nghi ¢6 hiéu luc phép luat ké tir ngdy hét han khang céo, khang nghi.
Vi cac & trén,
QUYET PINH:

1. Can cir diém a, b khoan 1 Piéu 355; Diéu 356; Diéu 357 Bo luat T6
tung Hinh su.

- Khong chép nhan khéng céo cua bi cdo Tran Vian B va bi hai chi Pam
Thi C1, giit nguyén ban an hinh sy so tham so6: 82/HSST ngay 28 thang 12 nim
2018 Toa 4n nhan dan huyén N, tinh Ninh Binh vé phéan hinh phat.

- Sira ban an hinh sy so thim sb: 82/HSST ngay 28 thang 12 nim 2018
Toa an nhan dan huyén N, tinh Ninh Binh vé phan cin ctr quyét dinh ap dung
phap luat.

Can ctr khoan 3 Piéu 175; cac diém b, s khoan 1, khoan 2 Piéu 51; diém g
khoan 1 Diéu 52 B¢ luat Hinh su xir phat bi cio Tran Vin B 5 (ndm) nam td vé
t6i “Lam dung tin nhiém chiém doat tai san”, thoi han chap hanh hinh phat tu
tinh tir ngay bat bi co di thi hanh an, dugc trir 2 thang 10 ngay tam giamtir ngay
13/4/2018 dén ngay 22/6/2018.



2. Cac quyét dinh khac ciia ban an so tham khong cé khang céo, khang
nghi ¢6 hiéu luc phéap luat ké tir ngay hét han khang cdo, khang nghi.

3. An phi hinh su phuc tham: Can ct Diéu 136 B luat TH tung Hinh su;
Nghi quyét 326/2016/UBTVQH ngay 30/12/2016 ctua Uy ban Thudng vu Quéc
hoi quy dinh vé an phi, 1¢ phi Toa an bi cao Tran Vian B va bi hai chi Pam Thi
C1 khong phai chiu an phi hinh sy phuc tham.

Truong hop ban 4an dugc thi hanh theo quy dinh tai Diéu 2 Luét thi hanh
an dan sy thi nguoi thi hanh an dan sy, ngudi phai thi hanh 4n dan sy c6 quyén
thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh 4n hoac bi
cuong ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat thi hanh 4n dan
su; thot hiéu thi hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luét thi hanh
an dan su.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an 26/3/2019./.

N% lrlxnhgr: (L bin) T.M HOI PONG XET XU PHUC THAM
- 0l cao an X . ., <A \

- TAND cép cao tai Ha Noi (1 ban); Tham phan — Chu tog phién toa
- VKSND tinh Ninh Binh (3 ban); (Pa ky)

- Phong kiém tra nghiép vu THA (2 ban);

- TAND huyén N (5 ban);

- VKSND huyén N (1 ban);

- CA huyén N (1 ban);

- Chi cuc THADS huyén N (1ban);

- Phong HS&NV Codng an tinh (1 ban);

- Bi céo (1 ban);

- Bi hai (1 ban);

- S¢ tu phap tinh Ninh Binh (1 ban);

- Luu ho so (2 ban);

- Luu toa (1 ban);

- Luu hanh chinh tu phap (1 ban);

(Thdng béo cho chinh quyén dia phuong noi
bi céo cu tru).

To6 Van Thinh
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