TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Déc lap - Tw do - Hanh phic
Ban 4n s6 11/2022/KDTM-PT
Ngay 22-8-2022
Tranh chép hop ddong mua ban hang
hoa

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG
- Thanh phin Hpi dong xét xir ph(c thdm gom cé:
Tham phén - Chii toa phién toa: Ong Pao Minh Pa.
Cdc Tham phdn: Ong Phan Tri Diing;
Ong Huynh Vin Luat.
- Thuw ky phién toa: Ba Pham Thi My Dung — Thu ky Toa an nhéan dan
tinh Binh Duong.
_ - Dgi di¢gn Vign Kiém sit nhén dén tinh Binh Dwong: Ba Tran Thi Ngoc
Tuyén - Kiém sat vién tham gia phién toa.

Vao cac ngay 16 va 22 thang 8 nam 2022, tai tru s Toa an nhan dan tinh
Binh Duong xét xir phiic tham cong khai vy an kinh doanh, thwong mai thy 1y s6
09/2022/TLPT-KDTM ngay 10 thang 6 nam 2022 vé viéc “tranh chap hop dong
mua ban hang hoa”.

Do Ban &n kinh doanh, thuong mai so tham s6 02/2022/KDTM-ST ngay
09/3/2022 cua Toa an nhan dan thi xa B, tinh Binh Duong bi khéng cao.

Theo Quyét dinh dwa vu 4n ra xét xir phtic tham s6 07/2022/QP-PT ngay
01/7/2022, gitra cac duong su:

1. Nguyeén don: Cong ty Co phan O; dia chi: x4 P, huyén N, Thanh ph
H6 Chi Minh.

Nguoi dgi dién hop phap: Qng Tran Thanh T sinh nam 1974; dia chi:
phuong X, Quan Y, Thanh pho H6 Chi Minh, la nguoi dai dién theo uy quyén
(Van ban uy quyén ngay 15/6/2020).

2. Bi don: Cong ty C6 phan G; dia chi: x4 A, thi x4 B, tinh Binh Duong.

Ngueoi dai dieén hop phdp: Ong Tran Phuc C, sinh nim 1995; dia chi:
phuong Z, thanh pho M, tinh Binh Duong, la nguoi dai dién theo uy quyén (Vén
ban uy quyén ngay 13/7/2020);

3. Nguoi co qyyén loi, nghia vu lién quan: Cong ty C6 phan K; dia chi:
phuong H, thanh pho R, tinh Kién Giang.
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Ngueoi dai dién hop phdp: Ba Lé Thi T, chic vu: Giam ddc, 1a nguoi dai
dién theo phap luat.

4. Nguoi khang cdo: Nguyén don Cong ty C6 phan O.
NOI DUNG VU AN:

* Theo Don khoi kién dé ngay 15/6/2020, 1oi khai trong qud trinh tham
gia t6 tung, nguoi dai dién hop phdp cua nguyén don trinh bay:

Vao ngay 29/8/2019, Cong ty C6 phan G (sau day goi tat 1a Cong ty G) va
Cong ty Co phan O (sau ddy goi tit 1a Cong ty O) ky Hop dong nguyén tic sd
22-08/HPKT/OVI-G, vdi ndi dung: Cong ty G ban cho Cong ty O hang hoa la
gang tay phau thuét tiét tring cac ¢d, nhan hiéu Aurelia, s6 luong 822.600 doi;
trong d6 411.300 doi dau tién co gia 3.350 dong/doi, 411.300 ddi sau gia co thé
thay d6i tang hodc giam theo diéu chinh ctia nha san xuat nhung khong vuot quéa
mtc gia 3.450 ddng/doi. Quy cach dong 200 dov/thung, trong duong voi 4.113
thung. Pon gia nay da bao gom 5% thué VAT, chi phi luu kho, bao quan, van
chuyén va bbc d. Mdi don dit hang c6 sb luong 800 thung, giao hang véi sd
luong mdi don hang it nhat 200 thung; dat coc 20% gia tri don hang khi gtri don
dat hang, thanh toan 80% gia tri don hang con lai twong Ung voéi mdi dot giao
hang (it nhat 200 thung). Tién coc s& dugc can trir tai mdi dot giao hang. Cong
ty G c6 nghia vu giao hang trong vong 02 thang tu khi Cong ty O gui don dat
hang va thanh toan 20% cho don dat hang. Cong ty G giao hang trong thoi han
03 ngay ké tir ' ngay nhén yéu cau giao hang va thanh toan 80% gia tri don hang
con lai cho méi lan giao hang.

Hai bén d3 thyuc hién cac don hang cu thé nhu sau:

- Pon hang thr nhat (dat 800 thung): Cong ty O da dit coc cho Cong ty G
s6 tién 20% gia tri don hang 1a 107.200.000 dong (theo uy nhiém chi ngay
03/9/2019) va thanh toan tong sb tién hang 1a 428.800.000 dong (theo cac Uy
nhiém chi ngay 25/9/2019, 29/10/2019, 19/12/2019). Cong ty G da giao du sb
hang la 800 thung.

- Bon hang thir hai (dat 200 thung): Céng ty O da dat coc cho Cong ty G
s6 tién 20% gia tri don hang 1a 26.800.000 dong (theo uy nhiém chi ngay
11/11/2019) va thanh toan tong sd tién hang 1a 107.200.000 dong (theo cac Uy
nhiém chi ngay 19/12/2019). Coéng ty G di giao du s6 hang 1a 200 thung.

- Pon hang thtr ba (dat 800 thung): Cong ty O da dat coc cho Cong ty G
s6 tién 20% gia tri don hang 1a 107.200.000 dong (theo iy nhiém chi ngay
03/12/2019) va thanh toan tong sd tién hang 1a 428.800.000 dong (theo Uy
nhiém chi ngay 18/02/2020 va 19/12/2020). Tuy nhién, Cong ty G mdi chi giao
cho Cong ty O s hang 1a 760 thung, con ng Cong ty O 40 thung tri gia
26.800.000 dong.

- Don hang thir tu (dat 800 thung): Cong ty O da dat coc cho Cong ty G
sO tién 20% gid tr1 don hang la 107.200.000 dong (theo uy nhiém chi ngay
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10/3/2020) va thanh toan so tién hang tai yéu cau giao hang dot 01 (200 thing
dau) 1a 107.200.000 dong (theo Uy nhiém chi ngay 15/5/2020).

Hon 02 thang ké tir ngdy Cong ty O thanh toan tién coc don hang thir tu,
Cong ty G giri Cong van sd 14.05.20/G-BD ngay 14/5/2020 thong béo vé viée
ting gia san pham tir 3.350 ddng/d6i 1én 4.200 dong/doi 1a khong dang hop
ddng (thoa thuan khong vuot qua mic gia 3.450 dong/doi).

Mit khac, theo quy dinh tai muc 3.2 Piéu 3 cua Hop ddng thi Cong ty G
phai giao hang vao ngay 18/5/2020 (tirc sau 03 ngay ké tir ngay thanh toan tién
hang va yéu cau giao hang); tuy nhién, qua thoi han Cong ty G van khong giao
hang cho Cong ty O.

Congty O da cd gang lién hé thuong luong, dé nghi Cong ty G thyc hién
dung hop ddng da ky nhung Cong ty G khong hop tac va khang dinh s& khong
tlep tuc giao hang cho Cong ty O. Cong ty G da chuyén tré lai cho Cong ty O s6
tién dit coc va tién thanh toan don hang thir tu 1a 214.400.000 dong vao ngay
20/5/2020.

Viée Cong ty G khong giao hang ding thoa thudn 13 vi pham nghiém
trong ndi dung ctia hop dong di ky, gy ra ton that cho Cong ty O nhu sau:

Ngay 29/8/2019, Cong ty O ky hop dong mua ging tay cao su ciia Cong
ty G. Pén ngay 15/12/2019, Cong ty O ky hop dong ban lai ging tay cao su cho
Cong ty Co phan K (sau day goi tat 1a: Cong ty K) theo Hop dong mua ban hang
hoa s6 15.12/0VI-K, véi ndi dung: Cong ty O ban cho Cong ty K hang hoa la:
“Gang tay phau thuat tiét trung cac cd, nhan hiéu Aurelia véi sO lugng 750.200
d6i, trong d6 338.900 d6i dau tién co gia theo Ban hiéu chinh hop dong 1a 3.570
d6ng/doi va 411.300 ddi sau co gia 4.673 d6ng/doi.” Trong thoi han 05 ngay ké
tu ngay Cong ty K guri phiéu yéu cau giao hang, Cong ty O phai giao hang cho
Cong ty K, néu Cong ty O giao hang tré so voi ‘quy dinh thi phai chiu phat voi
1ai suat 01%/ngay tinh trén sd ngay cham va sb hang giao cham nhung khong
dugc cham qua 05 ngay. Néu qua 05 ngay thi xem nhu Cong ty O da tu y don
phuong cham dut hop ddng nén phai chiu phat vi pham mot 6 tién twong duong
s6 tién ma Cong ty K da dat coc cho Cong ty O, dong thdi phai bdi thudng cho
Cong ty K toan bo thiét hai ma Cong ty K phai ganh chiu.

Do Cong ty G khong giao hang nén Cong ty O khdng c6 hang giao cho
bén thu ba la Cong ty K, da vi pham thoa thudn tai Hop dong so 15. 12/0VI-K
ngay 15/12/2019 va budc phai boi thuong cho Cong ty K sO tién la
1.300.000.000 dong theo quy dinh tai Piéu 6 ctia Hop dong.

- Ngoai ra Cong ty O da mat di khoan tién‘ 141 dang 18 ra s& duoc hudng
neu c6 hang giao cho bén tht ba 1a Cong ty K, tien lai lam tron la 557.000.000

ddng. S6 tién nay duoc tinh dwa trén co so: Gia ban cho Cong ty K trir gia mua
ctia Cong ty G nhan véi s6 hang thyuc té ma Cong ty G chua giao, cu thé:

S6 luong hang chua giao 1a 470.600 d6i, trong do:
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+59.300 dbi x (gid ban cho Cong ty K 1a 3.570 dong/ddi — gid mua cua
Cong ty O 1a 3.350 dong/do6i) = 13.046.000 dong;

+144.300 doi x (gia ban cho Cong ty K 1a 4.673 ddng/doi — gia mua cua
Cong ty O 1a 3.350 dong/do6i) = 544.179.900 dong;

Tong cong 14 557.195.900 ddong (1am tron 1a 557.000.000 dong).

Nhu véy Cong ty O bi thiét hai 1a 1.857.000.000 dong Cong ty O d3 boi
thuong cho Cong ty K s tién 1a 750.000.000 dong, sb tién con lai chua bdi
thuong do Cong ty O dang gdp kho khan.

Can cu Piéu 9 cua Hop ‘d(‘Sng d3 ky, Cong ty O khai kién yéu cau Toa an
gidi quyét budc Cong ty Co phan G c6 nghia vu:

1. Chiu phat coc sb tién 107.200.000 dong cho Cong ty O ctia don hang
thir tu.

2. Hoan tra cho Cong ty C6 phan O s tién tinh trén 40 thung hang chua
giao 1a 3.350 dong/do61 x 200 do1 x 40 thung = 26.800.000 dong.

3. BOi thudng cho Cong ty C6 phan O sb tién thiét hai 1a 1.857.000.000
dong.

~ Tong s tién yéu cau 1a 1.991.000.000 dong (mot ty, chin trdm chin muoi
mot triéu dong).

Tai phién toa so tham, ngudi dai dién theo uy quyén cta nguyén don rat
lai mot phan yéu cau khai kién dbi véi phan yéu cau boi thudng khoan tién loi
nhuan dang 18 ra Cong ty O s& duoc hudng néu co hang giao cho Cong ty K lam
tron 13 557.000.000 dong va khoan tién bdi thudng thiét hai 550.000.000 dong.
Giir nguyén yéu cau vé tién phat coc 107.200.000 dong va tién boi thudng thiét
hai 750.000.000 dong (1a s6 tién Cong ty O di thuc hién boi thudng cho Cong ty
K).

* Qud trinh t0 tung va tai phién toa, ngwoi dai dién hop phdp ciia bi don
trinh bay:

Cong ty G va Cong ty O c6 ky Hop dong nguyén tic sd 22-08/HDKT/OVI-
G ngay 29/8/2019 vé viéc mua ban gang tay phau thudt tiét trung nhép khau tur
Malaysia; ndi dung hgp dong nhu Cong ty O trinh bay.

Hai bén di thyc hién xong viéc giao nhan hang va thanh toan tién cua 02
don hang, don hang thir 03 Coéng ty G chua giao 40 thung hang tri gia la
26.800.000 dong.

Pon hang thu tu cia Cong ty O khong phu hop véi tdp quan giao dich gitra
02 bén so v6i 03 don hang trudc d6. Cu thé: Piéu 3 Hop dong quy dinh don dit
hang phai bang van ban hodc gui don dit hang qua dia chi thu dién tir cia Cong
ty G theo dia chi: Ggloves@gmail.com; tuy nhién, vao ngay 05/3/2020 Céng ty
G ¢6 nhan dugc mot ban scan hinh anh Pon dat hang s6 0503/PPH-0VI19,
nhan thiy don dit hang nay khong hop 18 bsi cac 1y do sau:
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- Ban chyp don dat hang khong c6 chir ky cua nguoi duyét Lé Duy E,
khong co6 chir ky, dong dau ctua giam doc Pang Thanh P.

- Chir ky tai phan chit ky ctia ba Pham Thi Thanh H khong giéng véi chir
ky ba H tir nhitng don dit hang trudc. Tuy nhién day 1a tinh tiét khong mang ¥
nghia quyét dinh nén bi don khong yéu cau trung cau giam dinh ddi voi chit ky
cta ba H.

- Ban scan don dat hang gui tir dia chi phuongnt@O.com dén dia chi
Ggloves@gmail.com cia Cong ty G la khong ding nguoi dat hang. Cac don dat
hang lan trudc va gan nhit dugc gui tir dia chi thu dién tu: ovi@O.com hodc
hangptt@O.com dén dia chi email caa Cong ty G.

- O khong ¢ vin ban dé nghi thay d6i nguoi dat hang va phuong thic dit
hang cho Cong ty G, sau d6 Cong ty G ciing khdng nhan duogc ban gidy don dat
hang nao tir Cong ty O dé co thé xac nhan hodc tra 10i yéu cau giri don hang hop
1€.

- NO1 dung dinh kem email chi ghi: “Gui Quy Cong ty don dat hang”
trong khi cac don dat hang trudc d6 gan nhat déu c6 nodi dung dat hang va yeu
cdu xac nhan don dit hang, sau d6 gui ban gidy don dit hang cho Cong ty G xac
nhan.

Pén ngay 13/5/2020, Cong ty O giri “Pé nghi giao hang” sé 01-
DBNGH/2020 v6i ndi dung: “Can cw vao don dat hang s6 0503/PPH-0VI19
ngay 05/3/2020”. Pbi chiéu cac lan dit hang, giao hang gan nhat thi déu khong
trung khop vé chit ky, ndi dung, ngudi gui va quy trinh thyc hién. Cu thé, dé
nghi giao hang c¢6: Chit ky nguoi dé nghi - ba Pham Thi Thanh H (d6i chiéu chir
ky véi don dét hang s6 0503/DPH-OVII9 ngay 05/3/2020 la khéng tring khép,
doi chiéu véi chir ky don dat hang da thue hién xong sé 0411/PPH-OVIIY ciing
khéng tring khop); Co chit ky nguoi xét duyét — Nguyén Thi P (déi chiéu véi
don dat hang sé6 0503/PPH-OVI19 ngay 05/3/2020 la khong cd); Co chir ky
Giam doc — Lé Duy E (ddi chiéu véi don dat hang sé 0503/DDHOVIIY ngay
05/3/2020 la khéng co).

Vi nhiing 1y do trén, Cong ty G xac dinh rang Cong ty O chua c6 don dit
hang thtr tu nén khong co6 co sé dé giao hang.

Cong ty O c6 chuyén khoan cho Cong ty G sb tién 214.400.000 dong
(theo y kién riéng ctia COng ty O 1a tién ctia don hang thir tw) dé hop thirc hoa
don dat hang khong hop 18 s6 0503/DPH-0OVI19 ngay 05/3/2020, don dit hang
nay khdng dugc Cong ty G xac nhén; do do, Cong ty G da khong giao hang va
chuyén tra lai tién cho Cong ty O vao ngay 20/5/2020.

Do anh huong cua tinh hinh dich bénh nén gia thanh nhap vao ctia cac san
pham ging tay tiét tring téng cao. Xét mdi quan hé hop tac kinh doanh, chia sé
kho khan voi ddi tac; ngay 14/5/2020, Cong ty G di giri van ban dé nghi tang
gia, ddng ¥ bén hang khong loi nhuén cho Cong ty O véi gid la 4.200 ddng/doi
dé Cong ty O c6 thé thyc hién thoa thuan véi ddi tac ciia minh va mong dugc su
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thong cam, hd trg cia Cong ty O nhung Cong ty O khong dong .
Nay, Cong ty G c6 ¥ kién vé yéu cau khoi kién ctia Cong ty O nhu sau:

- Cong ty G dong v tra lai cho Cong ty O sd tién tinh trén 40 thung hang
chua giao cta don hang thir ba 1a 26.800.000 dong.

- Cong ty G khong ddng y voi yéu cau phat coc sd tién 107.200.000 dong
cua don hang thtr tu va yéu cau boi thuong thiét hai do khong thuc hién hop
dong véi so6 tien 750.000.000 dong cua Cong ty O.

+ V¢é thoa thuan bdi thuong giita Cong ty O va Cong ty K:

Ké tir khi ky hop dong ngay 29/8/2019, Cong ty G da giao cho Cong ty O
s6 hang hoa tri gia 1.179.200.000 dong. Doi chiéu voi Dleu 2 Hop dong mua
ban gitra Cong ty O va Céng ty K, Cong ty O di giao sd hang hoéa tri gia
783.000.000 dong cho Céng ty K; do d6, khoan tién hang hoa Cong ty K cho
rang bi thiét hai va thoa thuan dé Cong ty O bdi thudng sb tién 1.857.000.000
d6ng (do khong c6 hang dé giao theo hop dong) 1a khong dung su that.

Ngoai ra, dng Pang Thanh P 1 thanh vién gép von ciua Cong ty K dong
thoi 13 giam ddc cua Cong ty O, 6ng P ky thoa thuan vdi Cong ty K dé hop thirc
hoa khoan bdi thudng kién doi tir Cong ty G la khong vo tu khach quan khi
thanh vién gop von duoc huong loi truc tiép tir viée nhan bdi thuong.

* Nauwoi dai dién hop phdp cia nguoi c6 quyén loi, nghia vu lién quan
Cong ty K trinh bay:

Ngay 15/9/2019, Cong ty K va Cong ty O ky hop dong mua ban hang hoa
la ging tay y té vdi sd luong 1a 750.200 dbi, trong do: 338.900 do6i dau tién co
gia 3.570 dong/doi va 411.300 dbi sau co gid 4.673 dong/doi, tong gia tri 1a
3.131.877.900 ddng. Ngay sau khi ky két hop dong, Cong ty K di dit coc cho
Cong ty O sd tién 1a 783.000.000 dong vao ngay 17/12/2019. Sau d6, Cong ty O
d3 giao cho Cong ty K mot s6 dot hang gdm: Ngay 20/12/2019 giao 88.800 dbi
(Hoa don sd 00041); ngay 17/02/2020 giao 20.000 do6i (Hoa don sé 00076);
ngay 02/3/2020 giao 20.000 ddi (Hoa don s 00084); ngay 23/3/2020 giao
40.000 d6i (H6a don sé 00102); ngay 25/3/2020 giao 10.000 d6i (Héa don sb
00104); ngay 02/4/2020 giao 35.000 doi (H6a don sé 00106); ngay 13/4/2020
giao 20.000 d6i (Hoa don s6 00113), tong cong 1a 233.800 d6i (tong gia tri hang
hoa cua cac hoa don nay la 783.230.000 dong,theo ding gia ghi trong hop
dong).

Qua trinh thyc hién hop dong, Cong ty O ludn cham tré nhung Cong ty K
khong truy ciru. Pén dau thang 6/2020, Cong ty O khong tiép tuc giao hang,
Cong ty K da tao co hoi va thoi gian cho Cong ty O tiép tuc thuc hién hop dong
(giao hang) nhung Cong ty O van khéng thuc hién. Sau nhiéu lan tranh ci, hai
bén di di dén thong nhat chdm dut hop déng mua ban va Cong ty O phai boi
thudng cho Cong ty K sb tién 13 1.300.000.000 dong. Cong ty O di bdi thudng
cho Cong ty K sé tién 1a 750.000.000 dong vao ngay 24/6/2020, s tién
550.000.000 ddng con lai chua bdi thuong.
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Cong ty K khong co6 yeu cau giai quyét trong vu an nay. Néu co tranh
chap Cong ty K s& yéu cau giai quyét trong mot vu an khac.

Tai Ban an kinh doanh, thuong mai so tham s6 02/2022/KDTM-ST cua
ngay 09/3/2022 cua Toa an nhan dan thi xa B, tinh Binh Duong da tuyén xu:

oL C;hép nhan mot phan yéu Cﬁl‘J khaoi kién cua nguyén don Cong ty Co
phan O doi vai bi don Cong ty Co phan G vé viéc: “Tranh chap hop dong mua
ban hang hod”.

Buoc Cong ty Co phan G thanh toan cho Cong ty C6 phan O sb tién la
26.800.000 dong (hai muoi sau triéu, tam tram nghin dong).

2. Khong chap nhan mot phan yéu cau khoi kién cua nguyén don Cong ty
C6 phan O ddi véi bi don Cong ty C6 phan G d6i véi cac phan yéu cau:

21 Yéu cau Cong ty Co6 phan G thanh toan cho Céng ty C6 phan O sb
tien phat coc cua Pon dét hang thu tu s6 0503/DDH-OVI19 ngay 05/3/2020 la
107.200.000 dong (mot tram ¢ bay triéu, hai tram nghin dong).

2.2, Yéu cau Cong ty Co phan G bdi thuong cho Cong ty C6 phan O sb
tien 1a 750.000.000 dong (bay tram nam muoi triéu dong).

3. Dinh chi xet xu d6i véi yéu cau khai kién caa nguyén don Cong ty Co
phan O vé viéc yéu cau bi don Coéng ty Cb phan G boi thuong sé tién la
1.107.000.000 dong (Mot ty mot tram 1é bay triéu dong).

Ngoai ra, ban an so tham con tuyén vé€ an phi, nghia vu cham trd, quyén
khang cao, quyén va nghia vu thi hanh &4n ctia duong su.

Ngay 15/3/2022, nguyén don Cong ty O khang cdo mot phan Ban an kinh,
doanh thwong mai so tham 02/2022/KDTM-ST ngay 09/3/2022 ctia Toa an nhan
dan thi xd B, tinh Binh Duong vé viéc khong chap nhan yéu cau bdi thuong sb
tién 750.000.000 ddng va tién phat coc 107.000.000 dong.

Tai phién toa phuc tham: Nguoi dai dién hop phap cua nguyén don giir
nguyén yéu cau khoi kién, yéu cau khang céo va trinh bay nguyén don di ndp
hét tai liéu chimg cir ma nguyén don co; nguyén don va Cong K chi ky duy nhét
01 Hop dong mua béan s6 15.12/0VI-K ngay 15/12/2019; Ban hiéu chinh hop
dong vé don gia lam sau nhung ghi sai ngay thang (ghi ngay 15/9/2019), nguyén
don ndp cho Toa an sau thoi diém hoa giai 1an thir nhat.

Bi don khong dong ¥ boi thuong cho nguyén don vi nhimg ly do da trinh
bay dugc néu trong ban an so tham.

Céc duong sy khong thoa thuan dugc véi nhau vé viée giai quyét vu an.

Y kién ctia dai dién Vién Kiém st nhan déan tinh Binh Duong:

- Vé 6 tung: Trong qua trinh giai quyét vu an tai Toa an cap phiic tham,
ké tur khi thu 1y cho dén khi dua vy an ra xét xur, nhitng ngudi tham gia t6 tung
va nhitng nguoi tién hanh t6 tung da thuc hién ding quy dinh cua phap luét ve to
tung dan su.



- V& noi dung:
Hai bén ky hop d6ng mua ban ngay 29/8/2019, & don hang thir tu nguyen
don da chuyén tién coc nhung bi don khong giao hang ma y€u cau tang gia, sau

khi c6 tranh chap thi cho rang don hang khong hop 1¢ va chuyén tra tién coc; co
cin ct xac dinh bi don vi pham hop dong.

Pé nghi hoi ddng xét Xu sira mot phan 4an so thdm, chip nhan yéu cau
phat coc s6 tién 107.200.000 dong; chung cur chimg minh thiét hai cua nguyén
don 1a mau thuan khong phu hop nén khong chap nhan.

Sau khi nghién ctru cac tai li€u, chung ctr c6 tai ho so d3 dugc thim tra tai
phién t0a; can cur vao két qua tranh tung tai phién toa, 101 trinh bay cia duong
su, Ki€m sat vién phat bi€éu quan diém; sau khi thao lun,

NHAN PINH CUA TOA AN:
[1] Vé t6 tung:

[1.1] Toa an c6 Thong bao s6 02/TB-TA ngay 05/7/2022 va Thong béo s6
03/TB-TA ngay 08/7/2022 vé viéc yéu cau nguyén don va nguoi c6 quyén loi,
nghia vu lién quan giao ndp bod sung chimg ctr dé ching minh 6ng Pang Thanh
P ¢6 ¢b phan trong 02 Cong ty O va Cong ty K.

Cong ty K cung cap 02 ban Diéu 1¢ cong ty, trong d6 01 ban khong ghi
ngay thang, 01 ban ghi ngay 15/4/2018,; Glay ching nhén dang ky doanh nghiép
thay doi vao cac nam 2018, 2019 va 2021; SO dang ky c6 dong ngay 31/12/2019
va nam 2021;

Tai phién toa nguoi dai dién hop phap cua nguyén don cung cap chung
ctr ho so thanh 1ap Cong ty O bao gom: Piéu 1& ngay 10/11/2021, Gidy chutng
nhan ding ky doanh nghiép thay d6i 1an thir 5 ngay 16/4/2022; khong giao nop
ching ctr ho so thanh 1ap Cong ty O.

Tda an c6 cac van ban sé 41/TA-KT ngay 15/7/2022 va sb 42/TA-KT
ngay 15/7/2022 vé viéc yéu cau S& Ké hoach va Pau tu Thanh phé HO Chi
Minh, So Ké hoach va Pau tu tinh Kién Giang cung cép chtng ctr lién quan dén
phan vbn gop trong 02 Cong ty O va Cong ty K. S¢ Ké hoach va Pau tu Thanh
phd H6 Chi Minh cung cap ho so thanh 14p Cong ty O: Diéu 18 cong ty 1ap ngay
07/5/2013 va Gidy chimg nhan dang ky doanh nghiép nim 2019, 2020, 2021.

[1.2] Ngay 15/6/2020, thoi diém nay 6ng Dang Thanh P 1a nguoi dai dién
theo phép luat cta nguyen don Cong ty O ky van ban uy quyén cho ong Tran
Thanh T dai dién tham gia t6 tung tai Toa 4n cho dén khi c6 ban an co hiéu luc
phap luat cia Toa an. Ngay 18/11/2021, Cong ty O diang ky thay doi nguoi dai
dién theo phap luat tir 5ng Bang Thanh P sang 6ng Lé Duy E; cho dén thoi diém
hién nay véan ban uy quyén ngay 15/6/2020 khong bi Cong ty O thay thé, huy
bo; do d6, 6ng Tran Thanh T van 1a ngudi dai dién hop phap cua Cong ty O
tham gia t6 tung tai Toa an.
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Vu én da hét thoi han chuén bj xét xir, Toa an xét xir theo céc chimg cir ¢6
trong ho so va chung ctr do Toa an thu thap duoc.

[2.] V& noi dung:

[2.1.] Nguyén don va bi don thdéa thuan nhu sau:

Vao ngay 29/8/2019, Cong ty G ky Hop dong nguyén tic s6 22-
08/HDKT/OVI-G vé viéc ban gang tay cao suy te cho Cong ty O. Hai bén da
thuc hién hop dong:

- Pon hang thtr nhat (800 thung) va Don hang thtr hai (200 thung): Hai
bén da thyc hién xong viéc giao hang va giao tién, khong co6 tranh chap.

- Bon hang thir ba: Dat hang voi s6 lugng 800 thung, Cong ty G giao cho
Cong ty O so hang la 760 thung, con ng Cong ty O 40 thung tri gia 26.800.000

dong Ban an so thim budc Cong ty G tra lai cho Cong ty O sd tién 26.800.000
d6ng, hai bén dong ¥ va khong khang céo.

,Té‘ng cong 03 don hang trén, Cong ty O dé nhén 1.760 thung = 352.000
doi; so tien da thanh todn 1a 1.179.200.000 dong.

Ba don hang trén, Cong ty O dat hang tir dia chi thu dién tu: ...@0.com
hodc hangptt@O.com dén dia chi email (Ggloves@gmail.com) cua Cong ty G;
tién thanh toan chuyén ding vao tai khoan cua Cong ty G.

[2.2.] Nguyén don va bi don khong thoéa thuan dugc va co tranh chap nhu
Sau:

_ Don hang thir tu (dat 800 thung): Cong ty O da dat coc cho Cong ty G so
tien 20% gia tri don hang la 107.200.000 dong (theo iy nhiém chi ‘ngay
10/3/2020). Cong ty O dat hang tir dia chi thu dién tir: phuongnt@0O.com den dia
chi email (Ggloves@gmail.com) ctia Cong ty G; tién thanh toan chuyén dung
vao tai khoan ctia Cong ty G.

Pén ngay 14/5/2020, Cong ty G gui Cong vén sd 14.05.20/G-BD cho
Cong ty O thong bao vé viéc ting gid san pham tur 3.350 dong/dm 1én 4.200
dgng/dm (khong ding thoa thuan tai hop dong 1a gia t6i da bing 3.450
dong/doi).

Qﬁng ty O khong tra 101 Vé‘ viéc yéu cau ting gia nhung tiép tuc thanh
todn tién hang cho Cong ty G bang hinh thirc chuyén khodn véi so6 tien la
107.200.000 dong (theo Uy nhi¢m chi ngay 15/5/2020).

o Téng cong don dat hang thu tw, Cong ty O dé thanh toan cho Cong ty G
s0 tién 214.400.000 dong (64.000 d6i = 320 thung) nhung chua dugc nhan hang.

~ Ngay 20/5/2020, Cong ty G chuyén tra lai toan bd s6 tién 214.400.000
dong Cong ty O, chung tir chuyén khoan ghi r0 chuyén tra tién dat coc.

~ Nguyén don Cong ty O xac dinh Cong ty G don phuong chdm dut hop
dong nén phai boi thuong thiét hai.
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Bi don Céng ty G cho rang, don hang lan thtr tu ciia Cong ty O khong hop
1€, vi: 03 don hang trudc Cong ty O dat hang tir dia chi thu dién tir: ovi@O.com
hoac hangptt@O.com, don hang thad tu tor dia chi thu dién to:
phuongnt@0O.com, ban chup don dat hang khong c6 chit ky ctia nguoi duyét Lé
Duy E, khéng co chit ky, dong dau cia giam déc Pang Thanh P; Cong ty O
khéng c6 van ban dé nghi thay doi nguoi dit hang va phuong thire dat hang.
Cong ty G xéac dinh rang Cong ty O chwa c6 don dit hang thir tu nén Cong ty G
khéng vi pham hop dong.

[2.3.] Thay ring, ndi dung hop dong da ghi rd 1 moi thoa thudn giira hai
bén qua dia chi email ciia Cong ty O 1a “..@0.com” (Piéu 11.4); dat hang qua
dia chi email ciia Cong ty G 1a “Ggloves@gmail.com” (Piéu 3.1). Tén nguoi dat
hang (nhan vién “hang hodc phuong”) c6 thé thay doi vi hai bén khong thoa
thuan mot ca nhan nhat dinh dit hang; ngoai viéc dat hang dung dia chi email,
Cong ty O con chuyén tién mua hang cho Cong ty G ding vao tai khoan cua Cong
ty G, Cong ty G con c6 vin ban yéu cau ting gia hang so voi hop dong nhung
khong dugc Cong ty O tra 101, sau d6 Cong ty G moi chuyén tra lai tién cho Cong
ty O va ghi rd chuyen tra tién coc nhung khong thong bao cho Cong ty O vé viéc
hay bé mot phan hop dong 1a vi pham quy dinh tai Diéu 313 cta Luat Thuong
mai. Do d6, viéc khong tiép tuc thyc hién hop dong 13 do 18i hoan toan cua Cong ty
G; truong hop nay duge xem nhu Cong ty G da don phuong hiy bo mot phan hop
dong, Cong ty G c6 15i vi pham hop dong nén Cong ty O ¢ quyén yéu cau boi
thuong thiét hai nhu quy dinh tai khoan 3 Diéu 314 cua Luat Thuong mai.

[2.4.] Vé ché tai do vi pham hop dong, hai bén thoa thuan nhu sau:

‘ Piéu 9: Bén B muén hiy hop dong, don phirong cham dirt hop dong phdai
boi thwong tat ca thiét hai cho bén A. Truong hop ngung, tri hoan thuc hién hop
dong sé phai thanh toan ton that cho bén kia.

Piéu 11.1: Hai bén cam két thwe hién hop dong, bén nao vi pham phdi
chiu trach nhiém boi thuong va boi thuong theo luat dinh.

Nhu V@X, cac bél,l khéng, c6 thoa thuan vé phat vi pham hoaflc‘ boi thuong
thi¢t hai cu thé nhu thé nao néu mot trong hai bén vi pham hop dong. Do do,
truong hop nay can ap dung quy dinh cac Diéu 302, 303, 304 Luat Thuorng mai
dé xem xét thiét hai thyc té xay ra do mot bén vi pham hop dong dé giai quyét
viéc boi thuong thiét hai; trach nhi€ém ching minh thiét hai thuc té xay ra la cta
nguyén don Cong ty O.

Cong ty O chimg minh thiét hai thyc té nhu sau:

Cong ty O trinh bay tai phién toa rang chi c6 duy nhat mét ban Hop dong
mua ban gang tay cao su s0 15.12/OVI-K ky ngay 15/12/2019 gitta Cong ty O
va Cong ty K. Ngugc lai, 161 khai ctiia ngudi dai dién hop phéap cua Cong ty K la
ky hop dong mua ban gang tay cao su vdi Cong ty O vao ngay 15/9/20109.

Trong hd so khong c6 hop ddng ky ngay 15/9/2019, nguyén don khong
c6 chung cir gi khac dé chimg minh cho sy mau thudn nay. Do d6, Toa 4n xem
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xét Hop dong mua ban ging tay cao su sd 15.12/0VI-K ky ngay 15/12/2019
gitta Cong ty O va Cong ty K.

Loi khai ctia hai bén duong su vé viée ky va thuc hién hop dong: Gia mua
ban ging tay cao su, dot 1: 338.900 doi véi gia 3.350 dong/ddi va dot 2: 411.300
d6i voi gia 4.673 dong/ddi (bao gdm 5% VAT); da thuc hién giao nhan 233.800
d6i va 783.230.000 ddng. Theo chirng tir chuyén khoan qua Ngan hang do Cong
ty O giao ndp thi Cong ty K dd chuyén khoan cho Céng ty O dung sb tién
783.230.000 dong.

Nhu vay, Cong ty O da mua va nhan ctia Cong ty G 352.000 doi, voi gia
3.350 dong d6i (thanh tién 1.179.200.000 dong), roi ban lai (43 giao nhan xong)
cho Cong ty K 233.800 d6i ciing v6i gia 3.350 dong/doi, thanh tién 783.230.000
ddng. Viéc mua ban nay khong co6 loi nhuin nén day khong phai 1a ching cir
chang minh thi¢t hai xay ra cho Cong ty O do Cong ty G khong thyc hién hop
dong.

Ngoai ra, nguyén don con trinh bay sau khi Toa 4n hoa giai lan thir nhat
nguyén don tim ra “Ban hiéu chinh hop dong” ky ngay 19/9/2019 dé diéu chinh
Hop ddng s6 15.9/0VI-K ngay 15/9/2019 gitta Cong ty O va Cong ty K; theo d6
gia mua ban ging tay duoc diéu chinh tir gia 3.350 dong d6i 1én thanh 3.570
déng d6i va “Ban thoéa thuan” vé viéc bdi thuong do vi pham Hop dong sb
15.12/0VI-K ngay 15/12/2019, theo d6 Cong ty O bdi thudng cho Cong ty K sb
tién 1.300.000.000 dong. Loi khai ndy c6 nhiéu mau thuin véi cac ching cu da
néu & trén va khong dugc bi don thira nhan; boi 1€ nguyén don xac dinh chi c6
duy nhat mot Hop dong s6 15.12/0VI-K ngay 15/12/2019 nhung ban hiéu chinh
hop ddng vé don gia 1a hiéu chinh Hop dong s6 15.9/0VI-K ngay 15/9/2019, dai
dién cho Cong ty K khai chi c6 ky voi nguyén don Hop dong s6 15.9/0VI-K.

Nhu vay, ching ctr do nguyén don dua ra dé yéu cau boi thudng thiét hai
xay ra 1a khong phu hop véi thuc té, chua du cin ctr dé xem xét.

Mic khac, bi don cho ring 6ng béang Thanh P co6 c¢b phan trong Cong ty
O va Cong ty K nén lam gia chimg cur dé doi boi thuong.

[2.5] Hd so ding ky thanh 1ap doanh nghiép do cac bén cung cép va do
Toa an thu thap dugc thi:

Cong ty C6 phan Xay dung Thuong mai Dich vy Xuat nhap khau K ding
Ky thanh lap ngay 27/5/2013, d6ng L& Duy E la nguoi dai dién theo phap luat
chiém 40% c6 phan Cong ty; tru s¢ chinh: x4 P, huyén N, Thanh phd H6 Chi
Minh; tén Vian phong dai dién 1&: “Van phong dai dién Cong ty C6 phan O, dia
chi: phuong H, thanh phd R, tinh Kién Giang. Pén ngay 16/4/2019, dang ky lai
v6i tén méi 1a Cong ty Co phdn O, ngudi dai dién theo phap luat 1a 6ng Ding
Thanh P.

Glay ching nhan dang ky doanh nghiép cap ngay 04/5/2018 cho Coéng ty
C6 phan Xay dung va San xuit Thuong mai Vat tu Y té K, ngudi dai dién theo
phap luat ong Lé Duy E chiém 65% c6 phan; dia chi phuong H, thanh phd R,
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tinh Kién Giang; trung voi dia chi cua van phong dai dién cua Cong ty Cb phan
Xay dung va San xuat Thuong mai Dich vu Xuét nhdp khau K (tén méi la Cong
ty Co phan Q).

Nhu vay, ong Lé Duy E chiém 40% c6 phan Cong ty O va 65% Co phan
Cong ty K; trude va sau thoi diém ky hop dong ong Lé Duy E 1a nguoi dai dién
theo phap luat ciia 02 Cong ty cho dén thoi diém ky hop déng mua ban ngay
15/12/2019. Ong Pang Thanh P lam ngudi dai dién theo phap luat cua Cong ty
O va 6ng Lé Duy Q, Phd giam ddc Cong ty K ky hop dong 15/12/2019, Ban
hiéu chinh hop dong, thoa thuan bdi thuong; cac giao dich hop dong do éng
Pang Thanh P va éng Lé Duy Q ky dugc néu ¢ trén da vi pham quy dinh tai cac
Piéu 164, 165, 167 ctia Luat Doanh nghiép. Do d0, cac hop dong, giao dich do
nguyén dua ra I3 trai phap luat nén khong cé gia tri chimg minh thiét hai dé budc
bi don phai bdi thuong.

Vi phan tich trén, nguyén don khong chirng minh duoc thiét hai thuc té
d3 xay ra nén yéu cau boi thudng ctia nguyén don khong duoc chap nhan. Ban
an so tham nhan dinh don dat hang cua nguyén don lan thtr tu khong hop 18, bi
don khong vi pham hop dong 1a chua dung; cap so tham thu thap chtng ctr chua
day du nhung da duoc khac phuyc tai cap phuc tham.

Pai dién Vién Kiém sat dé nghi chap nhan yéu cau phat coc ctia nguyén
don 1a chua phu hop vi hai bén khdng ¢6 thoa thuan, Ludt Thuong mai khong cé
quy dinh phat coc.

‘ An phi phuc tham: Nguyén don khong phai chiu do duoc chap nhan mot
phan yéu cau khang cdo.

Vi cac [Ié trén,

QUYET PINH:

Ap dung:

- Khoan 4, Diéu 91, khoan 2 Diéu 308, Diéu 310 Bo ludt T tung dan sy,
cac biéu 164, 165, 167, 304, 312, 313 ctia Luat Doanh nghiép.

- Nghi quyet sO 326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban
Thudng vu Quéce hdi khoa XIV quy dinh vé mie thu, mién, giam, thu, ndp, quan
1y va str dung an phi va 1¢ phi Toa an.

Tuyén xu:

Chép nhan mot phan yéu cﬁp khang cdo ctia nguyén don Cong ty Co phan
O, stra mdt phan ban an so tham s6 02/2022/KDTM-ST ngay 09/3/2022 cta Toa
an nhan dan thi xa B nhu sau:

1. Chip nhan mot phan yéu cau khoi kién cua nguyén don Cong ty Co
phan O doi vai bi don Cong ty Co phan G vé viéc: “Tranh chap hop dong mua
ban hang hod”.
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2. Tuyén bd bj don Cdng ty C6 phan G don phuong Huy bo mt phan hop
dong la vi pham hop dong.

3. Khong chap nhan yéu cau ciia nguyén don Cong ty C6 phan O ddi voi
bi don Cong ty C6 phan G vé viéc budc bi don phai chiu phat coc sb tién
107.200.000 d6ng va bdi thuong thiét hai sb tién 750.000.000 ddng, tong cong:
857.200.000 (t4m trim nim muoi bay triéu hai trim nghin dong).

4. Céc phan khac cua ban 4n so tham khong b khang céo, khang nghi da
phat sinh hiéu luc phap luat bao gom:

- Bugc Cong ty C6 phan G thanh toan cho Cong ty C6 phan O s6 tién la
26.800.000 dong (hai muoi sau tri¢u, tam tram nghin dong).

Ké tir ngay nguoi dugc thi hanh an ¢6 don yéu cau thi hanh an dén khi thi
hanh xong n€u nguoi phai thi hanh an khong thi hanh an thi hang thang nguoi
phai thi hanh an con phai chiu tién 13i theo murc 13i suat dugc quy dinh tai khoan
2 Diéu 468 cua Bo luat Dan sy nam 2015 twong tmg voi sd tién va thoi gian
chua thi hanh an.

- Dinh chi xét xu d6i véi yéu cau khai kién cua nguyén don Cong ty Co
phan O ve viéc yéu cau bi don Cong ty Co phan G boi thuong so tien la
1.107.000.000 dong (mot ty mot tram linh bay tri¢u dong).

5. Vé an phi:
5.1. An phi kinh doanh, thuong mai so tham:

- Nguyén don Céng ty C6 phan O phai chju 37.716.000 déng (ba muoi
bay triéu bay trim mudi sau nghin déng), dugc khau trir vao sd tién tam ng an
phi da nop 14 35.865.000 dong (ba muoi 1am triéu tdm trim sdu muoi lam nghin
dong) theo Bién lai thu tam tng an phi s6 AA/2016/0047767 ngay 01/7/2020
ctia Chi cuc thi hanh an dan sy thi xd B, tinh Binh Duong; Cong ty C6 phan O
con phai nop 1.851.000 déng (mot triéu tam trim ndm muoi mét nghin dong).

- Bj don Cong ty C6 phan G phai chiu 3.000.000 dong (ba triéu dong).

5.2. An phi kinh doanh, thuong mai phuc tham: Nguyén don khong phai
chiu, dugc hoan tra 2.000.000 déng tién tam ung an phi da nop theo Bién lai thu
tién tam Grng an phi s6 0005073 ngay 06/4/2022 cua Chi cuc Thi hanh an dan su
thi xa B, tinh Binh Duong.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan su thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan su co
quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh 4n, tu nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh
an dan sy; thoi hiéu thi hanh an dugc thyc hién theo quy dinh tai Diéu 30 Luat
Thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.
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Noi nhin: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Biah Duong; THAM PHAN - CHU TQA PHIEN TOA

- Chi cuc THADS thi x3 B;
- Cac dug‘ng su;
- Luu: To HCTP, Toa KT, HSVA. (Dé ky)

Pao Minh Pa



