TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH LAO CAI DPoc 1ap — Tw do — Hanh phiic

Bén 4n sb: 19/2017/DS - PT
Ngay 12/12/2017

V/v “Huy di chic va chia di san
thira ké&”

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH LAO CAI

- Thanh phén hi dong xét xir phiic tham géom co:

Thdam phdan — Chii toa phién toa: Ong Vit Minh Quén

Cdc Tham phdn: Ong Phung Chi Thién

Ong Hoang Hiru Khoa.

- Thw ky phién toa: Ba Duong Thu Ngan - Thu ky Toa 4n nhan dan tinh
Lao Cai.

- Pai dién Vién kiém sit nhin dan tinh Lao Cai tham gia phién toa: Ba
Nguyén Thi Thu Huong - Kiém sat vién.

Ngay 12/12/2017 tai tru sé Toa an nhan dan tinh Lao Cai xét xir phuc thim
cong khai vu an thu ly so 14/2017/TLPT-DS ngay 03 thang 10 nam 2017 vé
“Huy di chic va chia di san thira ke do ban an dan sy s6 09/2017/DS-ST ngay
28/8/2017 ctia Toa 4n nhan dan thanh phd L bi khang céo.

Theo Quyét dinh dua vu an ra xét xur s6 46/2017/QD-PT ngay 06/11/2017
gifra cac duong su:

1. Nguyén don: Ong Chu Cong C - Sinh nam 1942;

DKHKTT va noi é: T6 16A, phudng D, thanh phd L, tinh Lao Cai. (C6 mat
tai phién toa).

Nguoi dai dién theo uy quyén cia nguyén don: Ba Nguyén Thi D — Dia
chi: S6 nha 575, duong H, phuong K, thanh phé L, tinh Lao Cai. (C6 mit tai
phién toa)

2. Bi don: Chi Chu Thi Minh Ch - Sinh nam 1975;

PKHKTT: T6 13, phudng D, thanh phé L, tinh Lao Cai.
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Noi &: S6 nha 148, duong 27, to 22, phuong B, thanh phé L, tinh Lao Cai.
(C6 mat tai phién toa).

Ngueoi bao vé quyén va loi ich hop phdp cho bi don:Ba Tran Phuong T va
ong Luu Van Q — Luat su, Cong ty Luat TNHH Nelson va cdng sy thudc Poan
luat su thanh pho Ha Noi.

Dia chi: S6 18 ngach 36 ngd 258 T, phuong T, quan H, thanh phé Ha Nai.
(C6 mat tai phién toa).

3. Ngwoi ¢6 quyén loi, nghia vu lién quan: Anh Chu Céng C1 - Sinh nim
1973;

DKHKTT: T6 22, phudng B, thanh phd L, tinh Lao Cai.

Noi ¢: Thén Pong Can B, xa Lung Vai, huyén Muong Khuong, tinh Lao
Cai. (Co mat tai phién toa).

4. Nguoi khdang cao:Bi don chi Chu Thi Minh Ch.

NOI DUNG VU AN
Theo ban 4n so thAm, vu an c6 ndi dung nhu sau:

Trong don khoi kién, ban ty khai va tai phién toa nguyén don ong Chu
Cong C, nguoi dai dién theo uy quyén ba Nguyén Thi D trinh bay:

Ong Chu Cong H két hon v6i ba Pham Thi N, ong ba c6 mot ngudi con la
6ng Chu Cong C. Nam 1966 éng Chu Céng H chét, ba N & véi vo chong ong C.
Nam 1980 sau khi 6ng C ban nha dat dé di noi khac & ba Pham Thi N ¢c6 mua
mot tap 1&u dé ¢. Nam 1996 sau khi vo chong 6ng C ly hén, 6ng C dwa ba N vé
qué Hung Yén sinh séng. Pén nim 2006, 6ng C vao mién Nam sinh sdng, ba
Nlén Lao Cai song cing anh Chu Cong C1 (1a con trai 6ng C) va ding ky ho
khau thuong tra tai to 25, phuong T, thanh phd L, tinh Lao Cai. Nam 2009 nha
nuéc thu hoi dién tich dat ba N dang & va cép tai dinh cu cho ho gia dinh ba
Pham Thi N dién tich 100m® dat thé cu tai s6 nha 152 (nay 1a sb 148), duong B
(29m), t6 22, phudng B, thanh phd L. Ba Pham Thi N da lam nha tam dé o, lac
d6 con gai ong Chu Céng Cla chi Chu Thi Minh Ch do ly hon di xin vé & cing
ba dé ban hang tai nha ba.Nam 2016 ba Pham Thi N chét, chi Chu Thi Minh Ch
d3 xuét trinh di chtc cta ba N voi ndi dung ba Pham Thi N dé lai toan bo tai san
14 100 m® dit thd cu tai s nha 152 (nay l1a s6 148).duong B (29m), t6 22,
phuong B, thanh phd L cho chi Chu Thi Minh Ch.

Ong Chu Cong C cho rang di chiic cia ba N khong hop phap vi vi pham vé
hinh thirc theo quy dinh tai Piéu 634 Bo luat Dan sy 2015. Ong C yéu cau Toa
an khong cong nhan tinh hop phép cua di chic va chia di san thira ké ctia ba N.
Can cir vao bién ban dinh gia tai san 100 m® dat chua dugc cp gidy chimg nhan
quyén sir dung dat co tri gia 1a 800.000.000d6ng (Tam trim triéu dong) va tai
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san trén dat 13 can nha c6 tri gia 150.000.000 dong (Mot trim nim muoi triéu
dong), tong tri gia 13 950.000.000 déng (Chin trim nim muoi triéu déng). Ong
C dé nghi giao cho anh Chu Céng C1 duoc sir dung nha va dat, anh C1 tra tién
chénh 1éch tai san cho ong C 13 475.000.000dong (Bén trim bay lim triéu
ddng), chia phan cong sttc dong gép lam nha cho chi Ch 1a 75.000.000 dong
(Bay muoi lam muoi triéu déng).

Tai ban tu khai, bién ban ghi loi khai cua chi Chu Thi Minh Ch trinh bay
nhir sau: Chi c6 ho khau thuong tra tai to 13, phuong D, thanh phd L, tinh Lao
Cai. Nam 2004 chi vé qué sau d6 dua ba noi 1a ba Pham Thi N vé Lao Cai sinh
song tai t6 25, phudng Thong Nhit, thanh phd L. Ba N ¢6 st dung khoang 25m?
dién tich dat & va 89m? dit vuon tap do ba Ni€ém nhuong lai cho. Nam 2009 nha
nuée thu hdi dién tich dit trén va bdi thuong cho ho ba N100m? dit tai dinh cu
tai s6 152 (nay la 148), duong B (29m), t6 22, phuong B, thanh phd L, chi d3
cung ba N xay dung 01 ngdi nha dng va cong trinh phu trén dat ho ba N. Chi phi
xdy nha hét khoang 250.000.000 dong (Hai trim nim muoi triéu dong). Nam
2016, ba N chét dé lai di chiic giao lai toan bo tai san 1a dién tich dat cho chi dé
chi tho cung ba. Nay ong Chu Cong C yéu cau huy di chiic va chia di san thira
ké cta ba N, chi khong dong .

Tai ban tu khai cua anh Chu Cong CI1 trinh bay:Trudc nam 2009, anh &
cung v6i ba ndi anh 14 ba Pham Thi N, ¢6 ding ky ho khau thudng tra tai t6 25,
phuong Théng Nhat, thanh phd L, ho khau mang tén ho ba Pham Thi N. Nam
2009 nha nude thu hdi dién tich dat ciaba N va anh dang sinh séng dé 1am cay
xdng va cip cho 100 m® dét tai dinh cu dia chi s6 152 (nay 1a sé 148), duong B
(29m), to 22, phuong B, thanh phé L. Luc d6 em gai anh 1a chi Chu Thi Minh
Ch xin vé cing & véi ba N dé tién cho viéc ban hang. Nam 2016 ba N chét, chi
Ch ¢6 dua ra ban di chic néi 1a cua ba N. Nay éng Chu Cong C 13 bd anh yéu
cau khong cong nhan tinh hop phap cta di chuc va chia di san thira ké theo phap
luat, anh dé nghi Toa an giai quyét giao cho anh quan 1y va sir dung toan bo dién
tich dat va tai san trén dat vi c6 mot phan 13 tai san ctia anh. Anh s& co trach
nhiém thanh toan tién phan di san thira ké ma 6ng C duoc hudng va tién cong
suc dong gop cho chi Chu Thi Minh Ch.

Ban an dan su so tham s6 09/2017/DSST ngay 28/8/2017 ctia Toa an nhan
dan thanh phd L, tinh Lao Cai di quyét dinh:

Ap dung khoan 5 Diéu 26, khoan 2 Piéu 147 Bo luat T tung Dén sy; Piéu
212,218, 631, 634, 649, diém b khodn 1 Diéu 650; diéu 651 B0 luat Dan sy.

1. Chép nhan yéu cau khai kién ciia 6ng Chu Céng C: Khong cong nhan
tinh hop phéap cua di chiic do Pham Thi N dé lai.

Di san ctia Ba Pham Thi N duoc chia cho nhitng ngudi duoc thira ké theo

phép luat nhu sau:Ong Chu Céng C duoc hudng toan bo di san thira ké do ba
Pham Thi N dé lai c6 gia tri 475.000.000d (Bén tram bay muoi lam triéu dong).
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Giao cho anh Chu Cong C1 quan ly va st dung 01 can xay tam hai gian
dién tich 90 m®, lop proximing va cong trinh phu trén dién tich dat thé cu la
100m?tai dja chi s nha 152 (nay la 148), duong B (29m), td 22, phuong B,
thanh phé L.

Anh Chu Coéng C1 phai thanh toan cho ong Chu Céng C sé tién
475.000.000 dong (Bbn tram bay muoi lim triéu dong) va thanh toan cho chi
Chu Thi Minh Ch s6 tién 75.000.000d6ng (Bay muoi 1am tri¢u dong),

Ngoai ra, ban an con tuyén vé€ an phi, quyén yéu cau thi hanh &4n va quyén
khang cao cho cac duong su.

Ngay 08/9/2017, chi Chu Thi Minh Ch khang céo khong nhét tri v6i ban an
so tham, dé nghi Toa 4n nhan dan tinh xét xtr phiic tham theo huéng bac yéu cau
cua nguyén don. Tai phién toa chi Chu Thi Minh Ch giit nguyén ndi dung khéng
c40. Nguoi bao vé quyén loi ich hop phap ctia chi Chu Thi Minh Ch ¢6 ¥ kién:
Pé nghi Hoi dong xét xir hity 4n so tham do cap so tham vi pham t6 tung; khong
xem xét giai quyét cong sic dong gop ciia anh Tran Son T 14 con cia chi Chu
Thi Minh Ch; khong xem xét dén chi phi mai ting ba Pham Thi N.

Pai dién Vién kiém sat nhan dan tinh Lao Cai tham gia phién toa phat biéu
y kién:

Vé viéc chap hanh phat luat t6 tung: Ké tir khi thu 1y vu an cho dén trudc
thoi diém Hoi dong xét xir nghi an thi Hoi dong xét xu, thu ky toa an da thyc
hién dung theo trinh tu, thu tuc t6 tung dan sy, nhitng ngudi tham gia to tung
déu chap hanh dang quy dinh cia Bo luat T tung Dan su.

Vé quan diém giai quyét vu an: Dé nghi Hoi dong xét xir cin ¢ vao Cin
ctr khoan 1 Piéu 308 B¢ luat T6 tung Dan sy: Khong chap nhan khang cio cia
bi don chi Chu Thi Minh Ch, gitt nguyén ban an so tham cua Toa 4n nhan dan
thanh pho L.

NHAN PINH CUA TOA AN

Can ctr vao céc tai liéu, chung ctr ¢6 trong ho so vu 4n d3 duoc tham tra tai
phién toa. Can cur vao két qua tranh luan tai phién toa trén co s& xem xét, danh
gia day du, toan dién cac ching ctr. Hoi dong xét xir nhéan dinh:

[1] Vé don khang cdo: Pon khang cdo cua bi don chi Chu Thi Minh
Chduoc ndp trong han luat dinh 1a hop 1€ nén dugc chap nhan.

[2] Xét tinh hop phap ctia ban Di chuc 1ap ngay 10/8/2010 cua ba Pham Thi
N:

V& hinh thirc: Di chiic ctia ba Pham Thi N 1a di chuc bang vin ban ¢6 ngudi
lam chung (Piéu 656 B luat dan sy ndm 2005), di chuc dugc danh may, khong
xac dinh ngudi ddnh may. Qua trinh gidi quyét vu an Toa 4n so tham da tién
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hanh 14y 161 khai cta nguoi 1am chimg vé viéc 1ap di chuc cua ba Pham Thi N 13
ba Tran Lé Ng va 6ng Hoang Piang H, xac dinh ba Tran Lé Ng 1a hang xom véi
ba Pham Thij N, éng Hoang Ding H 13 t6 trudng td dan phd, cung cu tra tai to
25, phuong B, thanh phé L. Theo 10i khai, ba Tran Lé Ng xac nhan ba N tryc
tiép nhd ba Ng 13 nguoi lam ching trong viée ba N 1ap di chuc dé lai di san cho
chi Chu Thi Minh Ch. Ba Ng ky vao gidy di chuc nhung khi d6 chua c6 chir ky
cua ba N, chir ky cua 6ng H; 6ng Hoang Pang H cling x4c nhan 6ng H c6 duoc
ky vao di chic ngay 10/8/2010 véi tu cach la nguoi lam ching. Tuy nhién 6ng
Hoang Piang H khong nhin thdy ba Ng, ba N ky vao gidy di chuc ngiy
10/8/2010. Theo Diéu 656 B¢ luat dan sy ndm 2005 ciing nhu Diéu 634 B luat
dan sy 2015 quy dinh: “Trweong hop ngueoi ldp di chiic khéng tw minh viét ban di
chiic thi ¢é thé tw minh ddnh mdy hodc nho nguoi khdc viét hodc danh mdy ban
di chiic, nhung phdi ¢6 it nhat la hai nguoi lam chirng. Nguwoi ldp di chiic phdi
ky hodc diém chi vao ban di chiic truéc mdt nhitng ngwoi lam chirng; nhitng
ngueoi lam chimg xdc nhdn chir ky, diém chi cia ngueoi Idp di chiic va ky vao ban
di chuc”. Nhu vay, di chic cua ba Pham Thi N 1dp ngay 10/8/2010 khong hgp
phap, vi pham quy dinh cta phap luat vé hinh thirc.

V& ndi dung: Trong di chuc ba Pham Thi N dé lai di san cho chi Chu Thi
Minh Ch 1a toan b0 thira dat c6 dién tich 100m? s6 nha 152 (nay la s6 nha 148)
duong B (29m), t6 22, phuong B, thanh phé L, tinh Lao Cai. Tuy nhién, ngudn
goc thira dat trén 1a do nha nudc cap tai dinh cu cho ho ba Pham Thi N. Tai thoi
diém cap dat ho ba N c6 ba Pham Thi N va anh Chu Cong C1. Ngay 23/12/2009
Uy ban nhan dan thanh phd L d3 c6 phiéu chuyén thong tin dé xac dinh nghia vu
tai chinh nhung ho ba Pham Thi N chua thuc hién dﬁy dua nghia vu tai chinh nén
chua duoc cap Gidy chimg nhan quyén st dung dat (GCNQSDD). Nhu vay, ba
N 1ap di chuc dé lai toan b tai san 1a thira dat nay cho chéu 1a chi Chu Thi Minh
Ch nhung khong c6 su dong y cta anh Chu Coéng C1 14 vi pham quy dinh cia
phap luat, xdm pham dén quyén loi hop phap ciia anh Chu Cong C1.

Vi vay, di chuc cua ba Pham Thi N 1ap ngay 10/8/2010 1a khong hop phap.
Toa an so tham khong cong nhan tinh hop phép cia di chic 1a c6 can ctr ding
phép luat,

[3] Vé viéc chia di san thira ké theo phap luat dbi voi di san do ba Pham
Thi N dé lai:

Nhu trén da phan tich thi di chiic ctia ba Pham Thi N 1ap ngay 10/8/2010 la
khong hop phap. Vi vay di san do ba N dé lai s& duoc chia theo phap luat. Ba Pham
Thi N chét chi c6 nguoi thira ké duy nhét 13 ong Chu Cong C (Ia con d¢ ctia ba N).
Vi vy Toa an cap so tham di xac dinh ong Chu Cong Cduge hudng toan bo di san
ctia ba Ndé lai 1a c6 can cu.

Dbi véi yéu cau cua chi Chu Thi Minh Ch cho ring 6ng C vi pham vé
nghia vu cap dudng, khong duoc thira ké theo diéu 621 B9 luat Dan sy, xét thay
khéng c6 can ctr nén khong chap nhén.
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Dbi voi v kién cua Nguoi bao vé quyén loi ich hop phap cho Bi don chi
Chu Thi Minh Ch: Hoi ddng xét xr xét thay, vé yéu cau xem xét dén cong siic
dong gop ciia anhTran Son Tla con cua chi Ch: Nam 2009 ba N va anh C1 duoc
nha nudc cip tai dinh cwl00m? dat thd cu tai s nha 152 (nay 13 148), duong B
(29m), t6 22, phuong B, thanh phé L, ba N cung chi Ch xiy dung 01 ngdi nha
tam va cong trinh phu trén dat ho ba N, dén khi ba chét, ngdi nha van nhu vay,
khong co gi thay ddi. Toa 4n cp so tham di tham dinh va dinh gia tai san xéac
dinh tri gia ngoi nha 1a 150.000.000dong va xac dinh ngdi nha d6 1 ciia ba N va
chi Ch tao dung nén. Vi vay 1/2 tri gia ngdi nha la cua ba N; 1/2 tri gid ngdi nha
1a ctia chi Ch. Tai phién toa phtic thim chi Ch khong dua ra duoc chimg ct nao
chtng minh anh Tco cong stic dong gop vao khdi tai san cia ba Pham Thi N dé
lai.

V& y kién khoan tién chi phi mai ting ba N, do & cap so tham chi Ch khéng
yéu cau nén cip so tham khong xem xét giai quyét. Tai phién toa phuc tham
hém nay 6ng Ckhong dong ¥ thanh toan khoan chi phi mai tang va chi Ch khong
dua ra duoc cac khoan tién chi phi mai tang cu thé nén Hoi dong xét xir xét thay
d6i véi yéu cau nay chi Ch c6 quyén yéu caudng C phai hoan tra khi chi c6 day
du chirng ctr chimg minh chi da chi phi mai tang ba N.

[4] V& yéu cau cta anh Chu Cong C1 thay rang: Thua dat cé dién tich
100m? tai s6 nha 152 (nay 1a sb nha 148), duong B (29m), t6 22, phuong B,
thanh phd L, tinh Lao Cai 1a do nha nudc cép tai dinh cu cho ho ba Pham Thi N
(Pat chua lam gidy chirng nhan quyén st dung dat, tri gia theo bién ban dinh gia
tai san 1a 800.000.000d6ng). Tai thoi diém cap dat ho ba N c6 ba Pham Thi N va
anh Chu Cong C1(Cac tai liéu trong vu an da thé hién rd). Nhu vay xac dinh 1/2
thira dat do 1a cua anh Chu Cong C1. Do 6ng Chu Cong C khong ¢6 nhu cau dat
& nén giao thira dat d6 cho anh C1, anh C1 c6 trach nhiém thanh toan toan bg
gia tri di san cuia ba N dé lai cho ong C.

Ddi véi tai san trén dat xac dinh 1a ctia ba N va chi Ch tao dung nén chi Ch
dugc nhan lai 1/2 gia tri tai san trén. (Anh C1 c¢6 trach nhiém thanh toan theo
bién ban dinh gié tai san).

Tir nhitng phan tich trén thdy rang khang céo ctia chi Chu Thi Minh Ch 1a
khéng c6 can ctr nén khong dugc chap nhan.

[5] Vé an phi:Chi Chu Thi Minh Ch phai chiu tién 4n phi dan sy phtc tham
do khang céo khong dugc chap nhan.

Vi cac lé trén,

QUYET PINH

Cin cir khoan 1 Diéu 308, Diéu 148 Bo luat T6 tung Dan su; Nghi quyét
326/2016/UBTVQH14 quy dinh vé muc thu, mién, giam, thu, ndp, quan ly va su
dung an phi va 1€ phi Toa an.



Khéng chap nhan khang céo cuiachi Chu Thi Minh Ch. Giit nguyén ban an
so tham s6 09/2017/DSST ngay 28/8/2017 cua Toa an nhan dan thanh pho L,
tinh Lao Cai nhu sau:

Ap dung diéu khoan 5 diéu 26, khoan 2 diéu 147 Bo Luat T tung Dan sy;
Diéu 212; diéu 218; diéu 631; 634; 649; diém b khoan 1 diéu 650; diéu 651 B
luat dan su 2015.

1. Chép nhén yéu cau khai kién cua ong Chu Cong C, khoéng cong nhan
tinh hop phép cua di chuc do Pham Thi N dé lai.

Di san ctia Ba Pham Thi N duoc chia thira ké theo phap luat nhu sau:

Ong Chu Coéng C dugc hudng toan bd di san thira ké do ba Pham Thi N dé
lai c6 gié tri 475.000.0004 (Bon tram bay muoi lam tri¢u dong).

2. Giao cho anh Chu Cong C1 quan ly va st dung 01 can xay tam hai gian
dién tich 90 m®, lop proximang va cong trinh phy trén dién tich dét thd cu 1a 100
m?chua duge cdp gidy chung nhan quyén sir dung dt tai dia chi sb nha 152,
(nay 1a 148), duong B (29m), t6 22, phuong B, thanh phd L.

Anh Chu Coéng C1 phai thanh toan cho 6ng Chu Céng C s tién
475.000.000 dong va phai thanh toan cho chi Chu Thi Minh Ch sé tién
75.000.000d6ng.

Ké tir ngdy ban an c6 hiéu luc phéap luat, nguoi duoc thi hanh an c6 don
yéu cau thi hanh an néu bén phai thi hanh 4n con phai chiu thém khoan tién lai
d6i v6i s6 tién chua thi hanh an theo quy dinh tai Piéu 357 cua B luat Dén su.

3. V& an phi: Chi Chu Thi Minh Chphai chiu 3.750.000 dong tién an phi
dan sy so tham va 300.000 dong tién an phi dan sy phuc tham. Xac nhéan chi
Chu Thi Minh Ch da ndp 300.000 dong tién tam tng an phi phiic tham theo bién
lai s6 AB/2010/0004577 ngay 22/9/2017 tai Chi cuc Thi hanh an dan su thanh
pho L.

Anh Chu Cong C1 phai chiju 20.000.000 dong (Hai muoi triéu ddng)tién an
phi dan su so tham.

Ong Chu Cong C phai chiu 23.000.000d6ng (Hai muoi ba triéu dong)tién
an phi dan sy so thdm. Nhung dugc khau trir vao so tién da ndp tam tng an phi
la 31.500.000 dong (Ba muoi mot triéu nam tram nghin dong) theo bién lai thu
s6 0009754 ngay 06/12/2016 ciia Chi cuc thi hanh an thanh phé L. Ong Chu
Cong C dugc hoan tra lai 8.500.000 dong (Téam triéu ndm trdm nghin dong).

Ban an phuc tham c6 hiéu luc ké tir ngay tuyén an.

“Truong hop ban an, quyét dinh dwoc thi hanh theo quy dinh tai diéu 2
Ludt thi hanh an dan su thi nguoi dwoc thi hanh dan dan sy nguoi phdi thi hanh
an dan sw co quyén thoa thudn thi hanh an, quyén yéu cau thi hanh an, tw
nguyén thi hanh an hodc bi cuong ché thi hanh an theo quy dinh tai cac diéu 6,
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7, 7a, 7b va 9 Luadt thi hanh an dan sw; Thoi hiéu thi hanh an dwoc thuc hién
theo quy dinh tai diéu 30 Ludt thi hanh an dan sy’

CAC THAM PHAN THAM PHAN — CHU TQA PHIEN TOA

Hoang Hiru Khoa Phung Chi Thién Vii Minh Quan

Noi nhdn:
- TAND cdp cao tai Ha Noi;
- VKSND tinh Lao Cai (2);

TM. HQI PONG XET XU PHUC THAM
THAM PHAN — CHU TQA PHIEN TOA
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- TAND thanh phé L;
- Chi cyc THADS thanh phd L;
- Cac duong su;

- Luu VT, HSVA.

Vii Minh Quan



