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NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHIi MINH

- Thanh phdn Hgi dong xét xi phuc tham gém co:

Tham phén - Chui toa phién tda:  Ong Piang Van Y

Céc tham phan: Ong D Pinh Thanh

Ba Binh Ngoc Thu Huong

- Thuw ky phién toa: Ong Lé Van Duan — Thu ky Toa an nhan dan cap cao
tai Thanh phd H6 Chi Minh.

- Pagi dién Vign kiém sat nhan dan cdp cao tai Thanh phé Hé Chi Minh
tham gia phién toa: Ong Ha Vian Hung - Kiém sét vién cao cap.

Trong ngay 23 thang 4 nam 2019, tai tru s& Toa &n nhan dan cap cao tai
Thanh phé H6 Chi Minh, xét xtr phtic tham cong khai vu an hanh chinh thy ly s6
659/2017/TLPT-HC ngay 23 thang 11 niam 2018, vé viéc “Khiéu kién quyét
dinh x& phat vi pham hanh chinh trong hoat dong xay dung”.

Do ban an hanh chinh so tham s6: 34/2018/HC-ST ngay 28 thang 8 nim
2018 cua Toa &n nhén dan tinh Ba Ria-Viing Tau bi khang cao.

Theo Quyét dinh dua vu an ra xét xir phtic tham sé 339/2019/QDXXPT-
HC ngay 25 thang 3 nam 2019, gitra cac duong su:

- Nguroi khai kién: Ong Thai Khic H, sinh ndm 1970;

Pia chi: Puong T, phuong T, thanh phd V, tinh Ba Rija — Viing Tau (cO
mat).

- Ngueoi bi kién: Chu tich Uy ban nhan dan thanh phd V

Dia chi: Puong L, phuong X, Tp. V, tinh Ba Ria- Viing Tau (ving mat).

Nguoi bdo vé quyén va loi ich hop phdp ciia nguoi bi kién: Ong Truong
Ngoc L — Phé trudong Phong Quan 1y d6 thi Tp. V (ving mat).



- Nguoi ¢é quyén loi va nghia vu lién quan: Ba Duong Thi Mai T, sinh
nam 1974;

bia chi: Puong N, Phuong X, thanh phé V, tinh Ba Ria — Viing Tau
(vang mat).

Nguoi khang céo: Ong Thai Khic H
NOI DUNG VU AN:

Ngay 22-01-2018, Uy ban nhan dan (UBND) Phuong 12, TP. V lap bién
ban vi pham hanh chinh s 06/BB-VPHC vé trat tu xay dung ddi véi ong Théi
Khac H tai thira dat s6 169, to ban do s6 68, khu vuc vong xoay Cira Lap, duong
3 thang 2, phuong 12, thanh phd V do d3 c¢6 hanh vi t6 chirc thi cong xay dung
cong trinh khac khong co6 gidy phép xdy dung ma theo quy dinh phai c6 gidy phép
xay dung theo quy dinh tai diém a khoan 5 Piéu 15 Nghi dinh s6 139/2017/ND-
CP ngay 27-11-2017 ctia Chinh Phu.

Ngay 23-01-2018, UBND Phudng 12 c6 Bao cao sé 83/BC-UBND vé viéc
chuyén ho so vi pham hanh chinh vé trat tu xdy dung vé UBND TP. V.

Ngay 12-02-2018, Chu tich UBND TP. V ban hanh Quyét dinh xir phat
hanh chinh s6 30A/QD-XPVPHC (Quyét dinh 30A) vé viéc xir phat hanh chinh
trong linh vuc xay dung d6i véi ong Thai Khiac H do da thyc hién hanh vi t6 chuc
thi cong cong trinh xdy dung khong cé gidy phép xay dung ma theo quy dinh phai
c6 gidy phép xay dung theo quy dinh tai diém a khoan 5 Diéu 15 Nghi dinh s
139/2017/ND-CP ngay 27-11-2017 ctia Chinh Phu.

Khong dong ¥ véi quyét dinh xir phat trén, ngay 09-4-2018 6ng Thai Khic
H khoi kién yéu cau huy Quyét dinh s6 30A/QD-XPVPHC ngay 12-02-2018 cua
Cha tich UBND thanh phé V.

Qua trinh tham gia té tung tai Toa an,nguoi khéi kién trinh bay:

Gia dinh 6ng H ¢6 1am vuon tai thira dat s6 169, t& ban dd sé 68 khu vuc
vong xoay duong 3/2, phuong 12, TP. V, dién tich lam vuon cdy 1a 2.000m?.

Do nhu cau chira vat tu nong nghiép phuc vu viéc 1lam vuon cay, ong H ¢6
str dung mot thing xe buyt cii dé chira vat tu nong nghiép. Do dat hep nén dng H
c6 mua mot khung sit cii cao khoang 3m dé dua thung xe 1én, phia dudi xe buyt
6ng H dung dé trong nam.



Ngay 22-01-2018, UBND Phuong 12 1ap bién ban va két luan dng H vi
pham x4y dung cong trinh khac ma khong c6 gidy phép xay dung, theo quy dinh
tai diém a khoan 5 Diéu 15 Nghj dinh 139/2017/ND-CP.

Hanh vi vi pham trén dugc xdc dinh la xay dung cong trinh khac khong
phép trong khu bao tdn, khu di tich lich sir - vin hoa. Nhung thuc té thira thira dat
s6 169, to ban dd sb 68 dd dugc cAp Gidy chung nhan quyén st dung dat sd
CC888022 cia UBND TP. V cép ngay 16-03-2016, loai dét trong cay hang nim,
khong thuoc khu bao tdn, khu di tich lich si, vin héa. Do d6 hanh vi cta ong H
khong vi pham phép luat.

Nguoi bi kién va nguoi bao vé quyén va loi ich hop phap cia nguoi bi kién
trinh bay:

Ngay 12-02-2018, Chu tich UBND TP. V ban hanh Quyét dinh xt phat
hanh chinh s6 30A/QB-XPVPHC vé viéc xir phat hanh chinh trong linh vuc xay
dung dbi v6i ong Thai Khac H tai thira dat s6 169, to ban dd sé 68 khu vuc vong
xoay Cira Lap, duong 3/2, phuong 12, TP. Vvéi cac hinh thirc:

- Hinh thirc xr phat chinh: Phat tién, murc phat 15.000.000 (Muo1 lam triéu
déng).

- Cac bién phap khic phuc hau qua: Budc ong Thai Khic H phai thao d&
toan bo cong trinh xay dung vi pham.

Céc can cir dé ban hanh Quyét dinh: Can ct diém a khoan 5 Diéu 15
Nghi dinh s6 139/2017/NB-CP ngay 27-11-2017 ctia Chinh Phu quy dinh xtr phat
vi pham hanh chinh trong hoat dong dau tu xdy dung; khai thac, ché bién, kinh
doanh khoang san lam vat liéu xay dung, quan 1y cong trinh ha tang k¥ thuat;
kinh doanh bt dong san, phat trién nha ¢, quan 1y st dung nha va cong sd, ngay
22-01-2018, UBND phuong 12, TP. V lap bién ban vi pham hanh chinh sé
06/BB-VPHC vé trat ty xay dung ddi voi ong Thai Khic H 1a ding quy dinh.

Ngay 23-01-2018, UBND Phuong 12 c6 Bao cao sé 83/BC-UBND vé viéc
chuyén ho so vi pham hanh chinh vé trat tu xay dung vé UBND TP. V. Can ctt
Piéu 59, khoan 1 Piéu 66 Luat Xt Iy vi pham hanh chinh nim 2012, ngay 07-02-
2018, Phong Quan 1y d6 thi Thanh phd V ¢6 Vin ban s6 291/QLDT-PLXD vé
viéc xin gia han thoi gian tham muu xur phat vi pham hanh chinh trong linh vuc
trat tu xay dung do thi. Ngay 12-2-2018 Uy ban nhan dan Thanh phd V c6 Vin
ban s6 759/UBND-QLDT vé viéc cho phép gia han thoi gian.

Thoi han, thoi hjéu, thAm quyén xu ly vi pham Chu tich UBND thanh phé
V tuan thu cac quy dinh cua Luat Xu ly Vi pham hanh chinh nim 2012, Nghi
dinh 81/2013/ND-CP ngay 19-7-2013 ctia Chinh phu quy dinh chi tiét mot sé
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diéu va bién phap thi hanh Luat Xt ly vi pham hanh chinh, Nghi dinh sé
97/2017/ND-CP ngay 18-8-2017 stra d6i bo sung mot s diéu cua Nghi dinh
81/2013/ND-CP va Nghi dinh s6 139/2017/ND-CP ngay 27-11-2017 cta Chinh
phu.

Do d6, Quyét dinh xtr phat vi pham hanh chinh s6 30A/QD-XPVPHC ngay
12-02-2018 ctia Chu tich Uy ban nhan dan thanh phé Viing Tau 13 phu hop theo
quy dinh hjén hanh . D& nghi Toa an nhan dan tinh Ba Ria — Viing Tau khong
chap nhan yéu cau khaoi kién caa 6ng Thai Khic H.

Nguoi ¢6 quyen loi, nghia vu lién quan — ba Duong Thi Mai T trinh bay:
Ba la vo cua 6ng H. Quyet dinh 30A Xu phat 6ng H 1a khong c6 can cir phap luét
lam anh huong dén quyen, lgi ich hop phap cua ba va dng H. Ba thong nhat véi y
kién cua ong H, d€ nghi huy Quyet dinh 30A/Qb-XPVPHC ngay 12-02-2018 cua
Chu tich UBND thanh pho V.

Tai Ban an hanh chinh so thim s6: 34/2018/HC-ST ngay 28 thang 8 nam
2018 ctia Toa 4n nhan dan tinh Ba Rja- Viing Tau di quyét dinh:

- Can ctr Diém a khoan 2 Piéu 193 Luat t6 tung hanh chinh;

- Can ctr Diéu 6, Diéu 38, DPiéu 52, biéu 54,Diéu 58, Piéu 66, Diéu 67
Luat Xt ly vi pham hanh chinh; diém a khoan 5, khoan 11 Piéu 15, Diéu 69,
Diéu 77 Nghi Binh 139/2017/ND-CP ngay 27-11-2017 caa Chinh phu;

- Can cu khoan 1 Diéu 32 Nghi quyét s 326/2016/UBTVQH14 ngay
30-12-2016 Uy ban thudng vu Qubc Hoi.

1. Bac toan bd yéu cau khoi kién cua 6ng Thai Khic H, yéu cau huy Quyét
dinh s6 30A/QB-XPVPHC ngay 12-02-2018 ciia Chu tich Uy ban nhan dan thanh
phé V vé xtr phat vi pham hanh chinh trong hoat dong xay dung dbi véi dng Thai
Khic H.

Ngoai ra ban an con tuyén &n phi va quyén khang céo theo luat dinh;

Sau khi xét xur so tham, ngay 28/5/2018 6ng Théai Khac H khang co yéu
cau huy Quyét dinh s 30A/QD-XPVPHC ngay 12-02-2018 cuia Chu tich Uy ban
nhan dan thanh phd V. Tai phién toa phic thim ngudi khang cdo van giit nguyén
khang cao va cho rang viéc 1am ctia ong Thai Khic H khong vi pham phap luat,
dé nghi stra 4n so tham huy quyét dinh trén,

Tai phién toa phic tham, dai dién Vién kiém sat nhan dan cip cao tai
Thanh phd H5 Chi Minh ¢6 y kién nhu sau: V& thua tuc t tung, Hoi dong xét xir,
cac duong sy tuan thu dung thu tuc té tung. V& noi dung caa vu an 6ng Théai Khic
H 1am cong trinh khac 12 khung st cao 3m rdi dit thiing xe Buyt khong dung quy
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dinh cua phép luat, nén khang cao cua 6ng Thai Khiac H khdng c6 cin ct, dé nghi
Hoi dong xét xt phic tham bac don khang cao ctia dng Thai Khac H gitr nguyén
Ban an so tham.

NHAN PINH CUA TOA AN:

Can ctr C4c tai liéu co trong hd so vu an duoc tham tra tai phién toa va cin
ctr vao két qua tranh tung tai phién toa thi thay:

- Pon khang céo cua dng Thai Khac H hop 18 nén duoc xem xét theo trinh
ty phlc tham.

- Xét don khang cao cua 6ng Thai Khac H yéu cau hay Quyét dinh so
30A/QD-XPVPHC ngay 12-02-2018 ctia Chu tich Uy ban nhan dan thanh phé V
thi thay:

[1]. Theo don khoi kién ngay 09/4/2018 cua 6ng Thai Khic H, cap so
tham xac dinh ddy 13 quan hé hanh chinh vé viéc: “Khiéu kién Quyét dinh xur
phat vi pham hanh chinh trong linh vuc xay dung”, d6i twong bi khoi kién 1a
Quyét dinh s6 30A/QD-XPVPHC ngay 12/02/2018 cia Chu tich UBND thanh
phd V, thoi hiéu khai kién van con va thuoc tham quyén giai quyét cua Toa an
nhan dan tinh Ba Rija-Viing Tau, dugc quy dinh tai khoan 4 Piéu 32, diém a
khoan 2 Diéu 116 Luat T4 tung hanh chinh nam 2015.

[2]. Vé trinh tu, tha tuc va tham quyén ban hanh Quyét dinh s6 30A/QD-
XPVPHC ngay 12/02/2018 cua Chu tich UBND thanh phé V thi thiy: Ngay
22/01/2018 céan bo dia chinh — x@y dung, can bo quan ly do6 thi UBND Phuong
12, 1ap bién ban vi pham hanh chinh d6i véi 6ng Thai Khac H. Ngay 23/01/2018
UBND Phuong 12 chuyén hé so dén UBND thanh phd V dé xur ly theo tham
quyén. Ngay 07/02/2018, Phong Quan 1y d6 thi Thanh phé V c6 Vin ban sd
291/QLPT-PLXD vé viéc xin gia han thoi gian tham muu xr phat vi pham hanh
chinh trong linh vuc trat tu xay dung d6 thi. Ngay 12/02/2018 Chu tich UBND
thanh phé V ban hanh Quyét dinh 30A/QD-XPVPHC xir phat vi pham hanh
chinh ddi véi dng Thai Khic H 1a ding phap luat vé trinh tu, thu tuc, thoi han
dugc quy dinh tai Piéu 6, Piéu 58, Piéu 66, Diéu 67 Luat xt ly vi pham hanh
chinh va tham quyén dugc quy dinh tai Diéu 38, Diéu 52, Diéu 54 Luat xir ly vi
pham hanh chinh; Diéu 69, Piéu 77 Nghi dinh 139/2017/ND-CP ngay
27/11/2017 caa Chinh phu quy dinh xtr phat vi pham hanh chinh trong hoat dong
dau tu xay dung.



[3]. Vé tinh hop phép noi dung cua Quyét dinh: Ong Thai Khic H da dung
08 cot sat cao 03 mét, lam san sit, dat khung than xe buyt da qua st dung, dién
tich khoang 40m?, khong c6 gidy phép xay dung, ding nhu Bién ban vi pham
hanh chinh 1ap ngay 22/01/2018. Nhu vay, truong hop nay duoc xem la: Ong
Thai Khic H xay dung cong trinh khac khong cé gidy phép nén Chu tich UBND
thanh phd V xi phat hanh chinh theo noi dung Quyét dinh 30A/QB-XPVPHC
ngdy 12/02/2018 1a dung quy dinh tai diém a khoan 5 Diéu 15 Nghi dinh
139/2017/ND-CP ngay 27/11/2017 cua Chinh phua quy dinh xtr phat vi pham hanh
chinh trong hoat dong dau tu xay dung 14 ¢6 can ct.

[4]. Tai phién toa phic tham, ngudi khang céo khéng cung cap tai liéu,
chung ca mai 1am thay doi noi dung vu an, Hoi dong xét xtr phlc tham chap nhan
quan diém cua dai dién Vién kiém sat nhan dan cap cao tai Thanh phé Ho6 Chi
Minh, bac khang cao cua 6ng Thai Khac H, gitt nguyén ban an so tham; vi vay
6ng Thai Khac H phai chiu an phi hanh chinh phic tham.

Vi cac lé trén;

QUYET PINH:
- Can cir khoan 1 Piéu 241 Luat T tung hanh chinh nam 2015.

- Can cur Diéu 6, Diéu 38, biéu 52, Diéu 54, Piéu 58, Piéu 66, Diéu 67
Luat Xt ly vi pham hanh chinh; diém a khoan 5, khoan 11 Diéu 15, Piéu 69,
Diéu 77 Nghi Pinh 139/2017/ND-CP ngay 27-11-2017 caa Chinh phu;

- Cin ctr Nghi quyét s6 326/2016/UBTVQH14 ngay 30-12-2016 Uy ban
thuong vu Qubc Hoi quy dinh vé mac thu, mién, giam, thu, nop quan ly va sir
dung an phi, 1¢ phi Toa an.

1. Khong chdp nhan don khang céo ctua 6ng Thai Khic H; giir nguyén
Ban an hanh chinh so tham sb: 34/2018/HC-ST ngay 28 thang 8 nim 2018 cua
Toa an nhén dan tinh Ba Ria- Viing Tau.

Tuyén Xir:

Bac toan bd yéu cau khoi kién ciia 6ng Thai Khiac H, yéu cau huy Quyét
dinh s6 30A/QB-XPVPHC ngay 12-02-2018 ctia Chu tich Uy ban nhan dan thanh
phd V vé xir phat vi pham hanh chinh trong hoat dong xay dung ddi véi 6ng Thaéi
Khic H.

2. V& an phi hanh chinh so thdm: Ong Thai Khic H phai nop 300.000
d6ng; khau trir 300.000 dong tién tam Gmg an phi da nop theo Bién lai thu sb
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0001732 ngay 18/4/2018 cua Cuc Thi hanh an déan su tinh Ba Ria -Viing Tau,
nén 6ng Thai Khac H da nop du an phi.

V& &n phi hanh chinh phdc tham: Ong Théi Khic H nop 300.000 ddng (ba
tram ngan dong); khau trir s tién 300.000 dong tam Gng an phi di nop theo Bién
lai thu s6 TU/2017/0004080 ngay 05/10/2018 ctia Cuc Thi hanh 4n dan su tinh
Ba Ria -Viing Tau, nén 6ng Thai Khic H da ndp du an phi phic tham.

3. Ban an phc tham c6 hiéu luc phép luat ké tir ngay 23/4/2019.

Noinhan TM. HOI PONG XET XU PHUC THAM
- 10a an nhan dan tol cao; A A ’ - ~

- VKSND cép cao tai Tp. H5 Chi Minh; THAM PHAN - CHU TOAPHIEN TOA
- TAND tinh Ba Ria-Viing Tau;

- VKSND tinh Ba Ria-Viing Tau;

- Cuc THADS tinh Ba Ria-Ving Tau;

- Cac duong sy;

- LuU.

Ping Viin Y



