TOA AN NHAN DAN CAP CAO  CONG HOA XA HOI CHU NGHIA VIET NAM
TAl THANH PHO HO CHI MINH Poc 1ap - Tw do - Hanh phic
Ban an so: 29/2021/KDTM-PT
Ngay: 27 -4-2021
V/IV: “Tranh chap hop dong
mua ban hang hoa”

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHIi MINH

- Thanh phan Hgi dang xét xi phac tham gém co:

Tham phén - Chui toa phién tdoa: Ong Phan Ptic Phuong.

Cac Tham phén: Ong Nguyén Vin Tiu.

Ong Vii Ngoc Huynh.

- Thuw ky phién toa: Ong Bui Puc Anh - Thu ky Toa an nhan dan cap cao
tai Thanh pho Ho Chi Minh.
- Dgidign Vign Kiém sat nhan dan cap cao tgi Thanh phé Ho Chi Minh:
Ong Pham Co6ng Minh - Kiém sat vién tham gia phién toa.

Ngay 27 thang 4 nim 2021, tai tru s& Toda an nhan dan cip cao tai Thanh
phd HO Chi Minh, xét xir phic tham cong khai vu &n kinh doanh thuong mai thy Iy
s6: 57/2020/TLPT-KDTM ngay 06 thang 8 nam 2020 vé viéc “Tranh chap hop
déng mua ban hang hoéa”. Do Ban an kinh doanh thwong mai so tham s6
40/2020/KDTM-ST ngay 08 thang 01 nam 2020 ctia Toa an nhan dan Thanh phé
Ho Chi Minh bi khang céo.

Theo Quyét dinh dua vu &n ra xét x phlc tham sé: 3989/2020/QDPT-
KDTM ngay 26 thang 10 nam 2020, gitta cac duong su:

Nguyén don: Cong ty TNHH B.

~ Dia chi try so: Tang 7, s6 25, Sec 1, dudng K, Pai Béc, Dai Loan (Trung
Quoc).

Dia chi lién lac: 53/1/28 duong T, phuong T, Quan 1, Thanh phé H6 Chi
Minh.

Nguoi dai dién theo phap lugt: Ba Juanita C (vang mat).
Ngueoi dai dién theo iy quyén: Ong Phiing Thanh S (c6 mit).

Pia chi: Lau 7, Toéa nha PTS Sai Gon, sb 118 duong H, phuong T, Quén 7,
Thanh phd H6 Chi Minh (Theo Vin ban ay quyen duoc hop phép héa ldnh sy s6
2479/2018 ngay 08/8/2018 tai Vian phong Kinh té Van hoa Viét Nam tai Dai Bic).

Bi don:
1. Ong Pham Dan H (ving mat).
Pia chi: 87 duong L, phuong P, quan T, Thanh phé H6 Chi Minh.



2. Cong ty C6 phan Q.M.T JP Plastic.
Dia chi: Buong sb 4, Khu cdng nghiép H, huyén T, tinh Bong Nai.
Ngueoi dai dién theo iy quyén: (c6 mat).

Dia chi thuong tri: MP 43 APDD10, phuong B, quan B, Thanh phd Ho Chi
Minh (Theo van ban uy quyén ngay 20/12/2018).

Nguwoi khang cao: Ba Juanita C-Nguoi dai dién theo phép luat caa Cong ty
TNHH B.

NQI DUNG VU AN:

Pon khdi kién va qué trinh t6 tung, nguyén don, Cong ty TNHH B vd nguoi
dai dién hop phéap trinh bay:

Vao thoi diém thang 5/2014, 6ng Pham Dan H qua su gigi thiéu cia 6ng
Stanley H (6ng Ho S-nguoi Hongkong) da lién hé vai Cong ty TNHH B (Cong ty
B) dé nhap khau 08 container nhya phé thai. Do dng H khong biét tiéng Anh nén
nho 6ng Stanley H lién lac, qua email dia chi stanleyho29@163.com va dia chi
juanitachingchen@gmail.com trao d6i (Vi bang sé 129/2019/Vb-VPTPLBT ngay
20/3/2019 va sé 420/2019/Vb-VPTPLBT ngay 09/12/2019 cua Vian phong Thira
phat lai Quan B). Pon hang di duoc xac 1ap vé gia va phuong thirc thanh toan.

i bon hang ngay 18/7/2014, thé hién tai email ngay 18/7/2014, c6 noi dung:
Ong H chap nhan gia nhua phé thai khac:

1) Yellow PVC + sponge -- CFR USD 550./mt

2) LDPE film white/natural -- CFR USD 900./mt

3) LDPE film mix color -- CFR USD 700./mt

4) PVC sheet natural/transparent -- CFR USD 900./mt
5) PVC milk color tube -- CFR USD 600./mt

6) PVC, PET, PS sheet together-- CFR USD 550./mt;

Ong H s& thanh toan bang tién mat sau 20 ngay ké tir ngay nhan hang, thé
hién tai email ngay 24/5/2014.

Ngay 30/8/2014, Cong ty B di xuat hoa don giao hang cho 6ng H dudi danh
nghia Cong ty TNHH Thuong mai-Dich vu- Xuat nhap khau T (Cong ty T), dia chi
tai to 1, ap 1, x4 T 1, huyén H, tinh Pong Thép, do cong ty nay duoc 6ng H uy
thac nhan hang (Email ngdy 24/5/2014). Nhung vé sau chuyén sang Cong ty Co
phan Q.M.T JP Plastic-Bong Nai (Cong ty Q.M.T) nhan hang, nén thay doi tai
Van don sé APLU 701561742 (Email ngay 11/10/2014). Tu email
thienkt.gmt@gmail.com cua Cong ty Q.M.T, nguyén don nhén duoc ban sao Hop
ddng nguyén tic uy thac nhap khau s6 01-2014/DH-QMT ngay 15/9/2014, Bién
ban thanh Iy hop dong ay thac nhap khau ngay 08/10/2014 gitra 6ng H va Cong ty
Q.M.T; Giay xé&c nhan ngay 01/3/2015 cua 6ng H do Cong ty Q.M.T cung cap.
Theo c4c tai liéu nay, dng H da nhan da 178,30 tan nhua phé thai (08 container)
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vai gia 117,386.25 USD. Nguyén don dé giao du hang nhung khong duoc ong H
thanh toan tién hang. Nguyén don nhiéu 1an gti y8u cau thanh toan dén Cong ty
Q.M.T nhung déu bj tir chéi véi ly do khéng cd trach nhiém thanh toan (email
ngay 13/01/2016).

Toan bo tai liéu nhap khau 16 hang theo To khai hai quan sé 100173511911
ngay 21/10/2014 caa Cong ty Q.M.T 1a khong dang thuc té va 1ap khdng chi dé
théng quan 16 hang (Gom c6: Hop dong mua ban sé 001/BET ngay 05/8/2014;
Hoéa don s6 001/BET ngay 28/8/2014 véi sé luong hang hoa 170.830kg tri gia
13,666.40 USD); Danh sach dong géi sé6 001/BET ngay 28/8/2014 (08 container).
Chir ky trén hop dong va héa don khong phai cua Cong ty B do Cong ty khdng co
nguoi tén Wang M. Hon nita, viéc dam phan, ky hop dong déu qua email va dién
thoai vai Stanley H va 6ng H, khdng phai 13 Cong ty Q.M. T. Chi riéng Van don sb
APLU 701561742 cia hang tau APL la dang vi khong thé lam gia.

Nguyén don cho ring, bang chung ve gia cua 178,30 tan nhya da duoc
théng nhat: Email ngay 18/7/2014, ba Ciao J gui cho dng Stanley H dé @& nghi
6ng Stanley H xac nhan lai gia ma cac bén da trao doi trudc do ddi véi cac mat
hang ma Nguyén don ban cho 6ng H; Email ltc 9 gio 10 phat ngay 18/7/2014, 6ng
Stanley H x&c nhan lai gid ma ba J dé cap trong email la dtng 1a gia ma 6ng H da
théng nhét qua dién thoai. Email ngay 10/9/2014, ba Ciao J gui cho 6ng Stanley H
c6 dinh kém Hoa don sb6 BT0829-2014 ngay 29/8/2014 véi sb tién cua 08
container phé liéu 12 117.386.25 USD ma Cong ty B xuét cho Cong ty T (trudc khi
thay d6i ngudi nhan hang sang Cong ty Q.M.T); Giay xac nhan ngay 01/3/2015
cua 6ng Hung veé viéc nhan da 08 container hang; 02 dia CD (C6 ndi dung ghi &m
cudc trao doi gitra 6ng H va Cong ty B (ba Juanita C va ba Emily H, ngudi di cing
ba Juanita C), 6ng H va vg cia 6ng H tai nha may cta ong H ngay 01/3/2015.

Gia tri thyc cua 16 hang nhap khau khong thé 13,666.40 USD nhu hop dong
mua ban trong ho6 so hai quan. Bai 18: Trude khi hang dugc thdng quan nhap khau
vao Viét Nam, gitra Cong ty B va Cong ty Q.M.T khong cé lién hé nao va ciing
khong co ky bat ky hop ddng nao nén khong thé can cir vao hop ddng cé trong hd
so hai quan dé xac dinh gié tri caa 16 hang. L& hang nay, Cong ty B mua lai tur
Ccong ty TNHH Nhya KVS, theo Hoa don s6 DR1400410 ngay 12/8/2014 va sb
DR1400413 ngay 14/8/2014 (c6 ban dich dinh kém) 36.939,9 EUR (tuong duong
48.612,91 USD), chua bao gém chi phi van chuyén; Chi phi van chuyén ma Cong
ty B tra cho don vi van chuyén vé Viét Nam 1a 11.902,64 EUR (twong duong
15.628,88 USD-theo ty gia IEUR = 1,31306 USD). Hoa don sé 2256358 ngay
03/09/2014 cua Cong ty TNHH Van tai S va Ching tir chuyén khoan thanh toan
09/9/2014. Néu tinh ca chi phi ban hang, chi phi di lai gitta Pai Loan, Chau Au,
Viét Nam thi gia von cua 16 hang ma Coéng ty B ban cho éng H khong dudi
64.241,79 USD.

Trong kinh doanh, ban mét 161 mét 1a binh thuong nén 16 hang ma Cong ty

B ban cho dng H véi gi4 117.386.25 USD 1 hoan toan hop 1y. Diéu nay hoan toan

phu hop véi s6 tién phi ty thac nhap khau ma dng H thira nhan di thanh toan cho

Cong ty Q.M.T 1a 440.400.000 d6ng. Phi hop vai thuc té 1a Cong ty Q.M.T chua
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hé phan di sb tién 117.386.25 USD ma Cong ty B yéu cau 1a khong dung gia tri
thuc té.

Cong ty Q.M.T la bén nhan uy thac (khong phai la bén mua hang tir 6ng H):
Cong ty Q.M.T gui hop ddng uy thac va cac thu phan hoi cho Cong ty B dé chang
minh rang minh 1a bén nhan ay thac tir 6ng H dé nhap khau 16 hang nhya phé liéu,
khéng phai la bén mua thuc sy. Email ma Cong ty Q.M.T gui cho Céng ty B tur
dia chi email: thienkt.gmt@gmail.com la cta 6ng Bui Ngoc T, nhéan vién cua
Cong ty Q.M.T ghi trong Thdng béo nhap khau phé liéu ngay 21/10/2014 ma
cong ty Q.M.T gui cho S¢ Tai nguyén va Mo6i truong tinh Dong Nai, So Tai
nguyén va Mai truong Thanh phd H6 Chi Minh (do Toa an thu thap tai co quan
Hai quan tinh Pong Nai chir khdng phai do nguyén don tu thu thap). Do dé, nhiing
thong tin gui di tir dia chi email thienkt.gmt@gmail.com cho Cong ty B chinh la
thong tin cia Cong ty Q.M.T; Khéng c6 bang chang nao chiing minh viéc Cong ty
Q.M.T mua hang ttr 6ng H ciing nhu da thanh toan cho 6ng H.

Tuy nguyén don va Cong ty Q.M.T khong ky Hop dong mua ban hang hoa
ngay 05/8/2014, nhung trén van don da duoc stra d6i thi Cong ty Q.M. T véi tu
cach 1a nguoi nhan hang, nguoi dugc thong bao va Hop dong nguyén tic uy thac
nhap khau sb 01-2014/DH-QMT ngay 15/9/2014 giita Cong ty Q.M.T va éng
Hung thi Cong ty Q.M. T 1a bén nhan uy thac nhap khau 8 container hang ndi trén
nén theo Piéu 155 Luat Thuwong mai 2005 thi Cong ty Q.M.T phai chiu trach
nhiém thanh toan cho Nguyén don.

Cong ty Q.M.T da c6 16i khi lap khéng hop dong mua ban hang hoa giira
Cong ty Q.M.T va Cong ty B nén Céng ty Q.M.T ciing c6 16i trong giao dich nay.
Do d96, theo khoan 7 Piéu 165 Luat Thuong mai 2005 thi Cong ty Q.M.T c¢6 nghia
vu lién d6i véi 6ng H trong viéc tra tién hang va I&i suat phat sinh cho Nguyén
don.

Vi vay, Cong ty B yéu cau Toa an budc 6ng H va Cong ty Q.M. T ¢6 trach
nhiém lién d6i tra ng mua ban nhya phé thai 1a 4.283.048.703 dong, gom: Tién
mua hang chua thanh toan: 117.386,25 USD, twong duong sb tién 2.728.056.498
ddng (theo ty gia béan ra cua Vietcombank ngay 11/12/2019, ngay xét xir so tham,
la 1 USD = 23.240 VND; Lai suat cham thanh toan voi muc 1ai suat 1%fthang,
tam tinh tr ngay 21/3/2015 dén ngay 21/12/2019, téng coéng 57 thang, la:
2.728.056.498 ddng x 1%/thang x 57 thang = 1.554.992.204 ddng.

Bi don, Céng ty Co phan Q.M. T JP Plastic trinh bay:

Do ¢6 nhu cau mua phé liéu nhua lam nguyén liéu phuc vu san xuat kinh
doanh. Vao nam 2014, thong qua méi gidi la 6ng Pham Dan H gidi thiéu 16 hang
170.830kg nhua phé liéu cua Cong ty B va Cong ty Q.M.T dong y mua vdi gia la
0,08 USD/kg va cung cap hd so phéap 1y lién quan ctia Cong ty cho ong H dé lam
hop dong. Pén ngay 05/8/2014, gitta Cong ty Q.M. T vé&i Cong ty B da ky két Hop
d6ng mua ban s6 001/BET, theo d6: Cong ty B ban cho Cong ty Q.M. T 170.830kg
nhya phé liéu, don gia 0,08 USD/kg, véi téng gié tri 16 hang 1a 13.666,40 USD.
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Ngay 04/10/2014, 16 hang vé dén Cang Vict, Thanh phd H& Chi Minh.
Ngay 21/10/2014, Cong ty Q.M.T lap to khai hai quan nhan da hang theo hop
ddng va da dong thué nhap khau theo dung quy dinh cta Nha nuéc (Hb so do dng
H cung cip) gom: Hop ddng mua ban sé 001/BET ngay 05/8/2014; Héa don sd
001/BET ngay 28/8/2014; Danh sach dong goi sé6 001/BET ngay 28/8/2014 (08
container); Van don s6 APLU 701561742 do hang tau APL cap ngay: 30/8/2014
Noi cép: Bremen, Puc (6ng H di ndp phi thay doi thanh Van don ngay
14/10/2014 cua héng tau APL, ndi dung (khong ghi mo ta hang hoa): (Bén gui
hang Céng ty B. Bén nhan hang Céng ty Q.M.T. Bén nhan thdng bdo hang
dén/bén nhan hang: Cong ty T (Pién thoai: 84-918918719 6ng H). Thong béo
hang dén gitra Cong ty Q.M.T (Bén mua) voi Cong ty B (Bén ban). Theo d6: Hang
hoa: 170.830kg nhua phé liéu (8 kién hang, phi tra trugc), tri gia 13.666,40 USD.
Do viéc mua ban gitra Cong ty Q.M.T véi Cong ty B thong qua 6ng H gidi thiu,
nén sau khi nhan du hang héa thi Cong ty Q.M.T da thanh toan du so tién mua béan
theo hop ddng la 13.666,40 USD cho 6ng H.

Qua trinh giai quyét vu an, Bi don khong thira nhan Email ngay 13/01/2016
(trang 11 cua Vi bang) noi dung: Cong ty dung ra thuc hién dich vu théng quan 16
hang (6ng Pham Quéc H-dai dién); Ong H: L6 hang di duoc nguyén don ban cho
cong ty T, thuc chat dng mua (Ong HO S bén Pai Loan gidi thiéu) thong qua
Cong ty T (tu cach 1la bén mua). Céng ty T khdng lam thu tuc théng quan khi hang
cap bén nén nho Cong ty Q.M.T. theo yéu cau cua dng H, Cong ty Q.M.T cung
Cép thong tin ciia Cong ty Q.M.T dé chuyén cho Nguyén don nham muc dich thay
d6i bén nhan hang tir Céng ty T sang Cong ty Q.M.T, khong lién quan den viéc
mua hang). Tai liéu pho td6 Hop dong nguyén tac uy thac nhap khau so 01-
2014/DH-QMT ngay 15/9/2014 va Bién ban thanh ly hop dong uy thac nhap khau
ngay 08/10/2014, gitta Cong ty Q.M.T ky véi 6ng H ma Nguyén don nhéan duoc tu
dia chi email: thienkt.gmt@gmail.com cua dng Bui Ngoc T Ia nhan vién cua Cong
ty Q.M.T nhung khong c6 tham quyen Cong ty Q.M.T khong ¢ chuc nang uy
thac nén da thanh 1y hay bo hop déng nay. Giay xac nhan ngay 01/3/2015 (Phan in
san) ¢ noi dung Cong ty Q.M.T va dai dién Pham Dan H xac nhan da thyc hién
nhap khau 16 hang theo To khai hai quan s6 100173511911 ngay 21/10/2014 s6
luong 170.830 tan véi gia 117.386,25 USD, c6 chir viét va ky tén Hung va chi
viét thém khac “T6i co6 nhan 08 cont gié tién theo thoi diém, khéng nhu gia bao
trén” va “Toi da tra trudc phi hai quan, phi xubng cont, phi doi Bill tau tong sb
tién 1a 440.400.000 dong”, Cong ty Q.M.T khong biét, khong thira nhan, ong
Hung khong bao gio 1a dai dién caa Cong ty Q.M.T.

Cong ty Q.M.T cho rang: Can ctr khoan 2 diéu 27 Luat Thuong mai, quy
dinh: “Mua ban hang hoa qudc té phai duoc thyuc hién trén co s hop dong bang
van ban hoic bang hinh thic khéac o gia tri phap 1y twong dwong”. Viéc mua béan
nhua phé liéu ké trén gitta Cong ty Q.M.T va Cong ty B 1a mua ban hang hda quéc
té. Pidu d6, budc cac bén phai thuc hién viéc mua ban trén co sé hop ddng bang
van ban. Néu khdng cd hop ddng bing vin ban thi khéng thé thuc hién dugc.
Cong ty B yéu cau Cong ty Q.M.T lién d6i bdi thuong tién hang 1a 117,368.25
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USD nhung khéng cung cap duoc hop ddng bang vin ban nao thé hién muc gia
néu trén nén yéu cau cia Nguyén don 1a khong ¢6 co s¢. Can cu vao hop ddng
mua ban giira cac bén, hoa don, van don thi téng sd tién hang 1a 13,666.40 USD
nén Cong ty Q.M.T chi chiu trach nhiém theo hop dong da ky két. Cong ty Q.M.T
khong biét 6ng H6 S 14 ai. Ong H chi 1a nguodi mdi gidi, khéng phai 1a nguoi cua
Cong ty Q.M.T.

Vi vay, Cong ty Q.M.T khdng chap nhan viéc lién dai vai 6ng H phai tra
cho Céng ty B tién hang va tién 14i suét 13 3.032.461.000 d6ng. Vi Coéng ty Q.M.T
da thuc hién nghia vu thanh toan theo hop dong mua ban véi Cong ty B théng qua
ong H.

Tai Ban dn kinh doanh thwong mai so' tham so6 s6 40/2019/KDTM-ST ngay
08/01/2020 va Quyer dinh sua doi bo sung ban dan so tham so 54/2020/QD-
SDBSBA ngay 12/02/2020 cua Toa an nhan dan Thanh pho Ho Chi Minh, quyét
dinh:

Can cir BY luat to tung dan sy 2015; Dieu 306 cua Luat Thuong mai 2005;
Phap Iénh an phi Ié phl’ Toa éan; Nghi quyet so6 326/2016/UBTVQH14 ngay
30/12/2016 quy dinh vé muc thu, mien, giam, thu, nop, quan ly va st dung an phi
va |é phi Toa an; Biéu 26 Luat Thi hanh an dan su,

Tuyén X

1. Budc Cong ty Co phan Q.M.T JP Plastic thanh toan cho Cong ty TNHH
B 13.666,40 USD tién hang, tuong duong 317.607.136 dong (Theo ty gia 23.240

VND/1USD) Va tién 1di 181.036.000 dong do cham thanh toan. Téng cong
498.643.203 dong.

2. Khong chap nhan yéu cau ciia Cong ty TNHH B vé viéc budc dng Pham
Déan H thanh toan tién hang néu trén.

Ngoai ra, ban an so tham con tuyén vé an phi va quyén khang céo cua
duong su.

Ngay 21/01/2020, Cong ty B khang cao ban an so tham.

Tai phién tda phic tham, nguodi dai dién hop phap cua Cong ty B giir
nguyén khang céo va trinh bay:

Cong ty B khong ky hop dong véi Cong ty Q.M. T. Ho so thong quan tai hai
quan, trong d6 o hop ddng gitra Cong ty B va Cong ty Q.M. T 1a khong dung, chir
ky, con dau tai hop dong nay khéng phai do ngudi dai dién theo phéap luat va con
dau cua Cong ty B. Vi vay, Cong ty Betheel Trading dé nghi Toa 4n trung cau
giam dinh dé 1am can ct giai quyét vu an. Thuc té, Cong ty B chi thoa thuan véi
6ng H, 6ng Hung ty thac cho Cong ty T dé nhap khau nén van don méi dugc guri
cho Cong ty T. Tuy nhién, do viéc nhap khau khé khin nén 6ng H da ky hop dong
uy thac nhap khau s6 01-2014/DH-QMT ngay 15/9/2014 véi Q.M.T va van don
dugc chuyén tiép cho Q.M.T. Trong qua trinh vén chuyén hang vé Viét Nam c6
nhiéu van don nhung sé van don APLU 701561742 (do hing tau APL cép) la
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khéng thay d6i. Trong qué trinh giao dich qua thu dién tir, Cong ty B nhan dugc
email caa Cong ty Q.M.T ¢6 tén buingocthien, dd cung cap cho Cong ty B Hop
ddng uy thac nhap khau sé 01-2014/DH-QMT néu trén va bién ban thanh 1y hop
ddng ngay 08/10/2014 gitra Cong ty Q.M.T véi 6ng H va mot sd tai liéu ching
minh gitra Cong ty Q.M.T v¢i 6ng H lién quan dén viéc nhap khau hang héa cua
Cong ty B.

Ban 4n so tham chi can ct hd so do Chi cuc Hai quan Théng Nhat cung Cap
ma khong xem xét cac tinh tiét khac cua vu an dé chap nhan mot phan yeu cau
khoi kién cua nguyén don 1a khong dung. D& nghi Hoi dong xét xa chap nhan
khang cao ctua nguyén don.

Nguroi dai dién hop phap cua Cong ty Q.M.T trinh bay:

Ngay 05/8/2014, Cong ty Q.M.T va Coéng ty B ky Hop dong mua ban sé
001/BET. Viéc ky hop dong nay, cac bén khong co thoa thuan truc tiép ma thong
qua 6ng H. Nay, Cong ty B cho rang hop dong luu tai Chi cuc Hai quan Thong
Nhét 1a gia mao thi Cong ty Q.M.T khong dong ¥, dong thoi khdng phan dbi viéc
trung cau giam dinh. S6 van don APLU 701561742 trong hd so thong quan tai Chi
cuc Hai quan Théng Nhat 1a dung.

Mic du hop dong mua ban dugc ky véi Cong ty B ngay 05/8/2014 nhung
theo y&u cau cua dng H nén ngay 15/9/2014, Céng ty Q.M. T véi 6ng H da ky Hop
d6ng uy thac nhap khau s 01-2014/DH-QMT nhu nguyén don trinh bay nhung do
Cong ty Q.M.T khong c6 chirc nang nhap khau nén cac bén di thanh Iy hop dong
theo Bién ban thanh Iy hop dong ngay 08/10/2014. Thuc té, Cong ty Q.M. T da tra
cho Coéng ty B sé tién 13.666,40 USD thong qua dng H 1a nguoi nhan. Viéc thanh
toan truc tiép bang tien mat. Tuy nhién, do ké toan da nghi viéc, viéc luu gitr con
so sai nén qué trinh giai quyét vu an Cong ty Q.M.T khéng cung cip dugc cho
Toa an, Cong ty s& cung cap sau.

Nguoi gui email cho Cong ty B theo dia chi: buingocthien la nhén vién cua
Cong ty Q.M.T nhung ong Bui Ngoc T khéng ¢6 nhiém vu lién quan dén viéc
nhap khau nay va hi¢n nay 6ng T da nghi viéc 1am gi, ¢ dau thi Cong ty khong rd.
Toa &n cap so tham cin cr ho so thong quan tai hai quan 1a dung. Dé nghi Hoi
dong xét xtr khéng chap nhan khang céo cia nguyén don.

Vién kiém séat nhan dan cap cao tai thanh phé HO Chi Minh ¢6 y kién:

Cong ty Q.M.T cho ring c6 ky hop dong mua ban hang hda véi Cong ty B
nhung lai thanh toan tién (13.666,40 USD) cho 6ng H, trong khi Cong ty B cho
rang khong ky hop dong mua ban nay va Cong ty Q.M.T cling khong cung cap
chung tu thanh toan cho ong H. Tai giai doan phuc tham, Cong ty B tlep tuc cho
rang khdng ky hop déng mua béan véi Cong ty Q. M.T va dé nghi trung cau giam
dinh céc tai liéu thong quan tai Chi cuc Hai quan Thong Nhéat. H6 so vu an thé
hién hang hoa theo van don APLU 701561742 ban dau dugc chuyén den Cong ty
T, sau d6 duoc chuyén tiép cho Cong ty Q.M.T. Tuy nhién, Toa &n cp so tham
chua 1am 13 vi sao lai c6 sy thay ddi nay? mdi quan hé giira 6ng H voi Cong ty T
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nhu thé ndo? C6 phai nhu ndi dung Cong ty B trinh bay la 6ng H uy thac nhéap
khau cho Cong ty T hay khong? Nhitng van dé trén chua dugc lam rd.

Nhu vay, viéc didu tra 1a chua diy du ma khong thé khic phuc dugc tai
phién toa phic tham, dong thoi Cong ty B yéu cau giam dinh. Vi vay, dé nghi Hoi
dong xét xir 4p dung khoan 3 Diéu 308 B luat T tung dan sy, chip nhan mot
phan khang cdo cua Cong ty B, hay toan bd ban an so tham dé giai quyét lai theo
thu tuc so tham.

NHAN PINH CUA TOA AN:

Cdn ci Vao Cac tai ligu, ching ci c6 trong ho so vy an, két qud tranh tung
tai phién toa va y kien cua Vién Kiém sat nhan dan cap cao tei Thanh pho Ho Chi
Minh, Hgi dong xét xu nhan thay:

[1] Vé thu tuc t6 tung:

[1.1] Cong ty B khang céo diing quy dinh tai Biéu 271, 272, 273 cua Bo luat
T tung dan su nén dugc chap nhan. Nguoi khang cao khong rat don khang céo,
cac duong sy khong thoa thuan duoc voi nhau vé viéc giai quyét vu an. Vu an
duoc xét xir theo tha tuc phac tham.

[1.2] Pon khoi kién va qua trinh té tung, Cong ty B khai kién Cong ty
Q.M.T va 6ng Pham Dan H yéu cau thanh toan tién theo hop dong da giao két nén
Toa an cip so tham xac dinh bi don 13 Cong ty Q.M.T va dng Pham Dan H Ia
ding phap luat.

Vé noi dung:
[2] H6 so vu an thé hién:

[2.1] Tai Van don s6 APLU 701561742 ngay cap 30/8/2014, tai Breme,
Puc (bat luc 325), thé hien: Cong ty TNHH B Taiwan 1a bén giri hang, bén nhan
hang 14 Cong ty Q.M. T va bén nhan thong bao hang dén 1a Cong ty T, dia chi: To
1, 4ap 1, xa T 1, huyén H, tinh Pong Thap. Thong bao hang dén theo van don sd
701561742 (bat luc 332), thé hién: Cong ty B Taiwan Ia bén gui hang, bén nhan
hang 1a Cong ty Q.M.T va bén nhan thong bao hang dén 1a Cong ty T. Ngay du
kién hang dén: 04/10/2014, tai Cang SGN.

[2.3] Nhu vay, Van don va Thong bao hang dén déu thé hién Coéng ty B
Taiwan la bén gui hang, bén nhan hang la Cong ty Q.M.T va bén nhan thdng bao
hang dén la Céngty T.

[3] Tai Hop ddng nguyén tic uy thac nhap khau sé: 01-2014/DH-QMT ngay
15/9/2014 (bat luc 169), thé hién: Bén uy thac 1a Pham Dan H (Bén A) va bén
nhan uy thac 1a Cong ty Q.M.T (Bén B), do dng Lé Hoai N; Chic vu Giam doc
lam dai dién. Noi dung cta hop dong nhu sau: Bén A va Bén B thdng nhat oy thac
va nhan uy thac vat tu hang hoa nhap khau cua Cong ty B, theo van don s6: APLU
701561742. Chung loai vat tu: Ong H 1y thac cho Cong ty Q.M.T nhép khau phé
lieu tr Taiwan, gom 178,30 tan nhwa phé liéu dang miéng. Pia diém giao nhan
hang: Hang duoc giao trén phuong tién van chuyén cia Bén B dén kho Go Dau do
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Bén A quy dinh. Trach nhiém cta cac bén nhu sau: Trach nhiém cta bén B duoc
cham dut khi dai dién cua Bén A ky nhan vao bién ban giao nhan hang giita cac
bén. Trach nhiém cia Bén A dugc cham dat khi da thanh toan hét gié tri cua 16
hang da nhan va cac chi phi khac phat sinh (néu co).

[4] Ngay 08/10/2014, Bén uy thac la Pham Dan H (Bén A) va bén nhan uy
thac 1a Cong ty Q.M.T (Bén B) da 1ap Bién ban thanh Iy hop ddng iy thac nhap
khau (bat luc 164), c6 noi dung: Can cit Hop dong nguyén tic uy thac nhap khau
s6 01-2014/DH-QMT ngay 15/9/2014, Bén A va bén B (do 6ng Lé Hoai N; Chic
vu Giam déc 1am dai dién). Noi dung nhu sau: Hai bén cling ban bac va thdng nhat
ddng y thanh Iy hop dong ay thac va nhan uy thac vat tu hang hoa nhap khau cua
Cong ty B LTD, theo Hop dong sb: 01-2014/DH-QMT ngay 15/9/2014, theo sé to
khai hai quan 100173511910 ngay 01/10/2014 va sb bill APLU 701561742. Bén B
da giao hang cho Bén A 178,30 tan nhya phé liéu dang miéng tai kho Go Dau do
bén A quy dinh. Bén A di nhan du hang hoa theo thoa thuan trén hop dong.

[5] Qué trinh t6 tung, Toa an cap so tham da thu thap ching c lién quan
dén viéc nhap khau hang hda caa Céng ty B. Ngay 17/10/2018, Chi cuc Hai quan
Théng Nhat, Cuc Hai quan tinh Dong Nai c¢6 Vin ban sé 1289/HQTN-TH vé viéc
cung cap hd so nhap khau hang hoa theo To khai hai quan nhap khau sé
100173511911 ngay 21/10/2014 cua Cong ty C6 phan Q.M.T, bao gom: Hop
ddng mua ban sé 001/BET ngay 05/8/2014 giira Cong ty C6 phan Q.M.T (Bén
mua) véi Cong ty B (Bén ban); Hoa don s6 001/BET ngay 28/8/2014, Danh séach
dong goi sé6 001/BETngay 28/8/2014 (08 container), Thong bao hang dén cua
Cong ty B; Van don sé APLU 701561742 ngay 14/10/2014 cua Hang tau APL.
C4c tai liéu trén thé hien: Hang hoa 1a 170.830kg nhua phé liéu (8 kién hang, phi
tra trudc) la caa Cong ty B ban cho Cong ty Q.M. T vai gié la 13.666,40 USD.

~[6] Tai muc [3], [4] néu trén t,hé hién dng H da uy thac cho Cong ty Q.M.T
dé nhap khau hang hoa la 178,30 tan nhya phé li¢u dang mieng cua Cong ty B,
theo van don so: APLU 701561742.

[7] Theo Hop ddng nguyén tic ay thac nhap khau sé: 01-2014/DH-QMT
ngdy 15/9/2014 va Bién ban thanh Iy hop dong uy thac nhap khau ngay
08/10/2014 thi Cong ty Q.M.T 1a nguoi nhan ay thac nhap khau 178,30 tin nhya
phé liéu dang miéng cua Cong ty B (van don sb: APLU 701561742) theo sy iy
thac cua 6ng H. Nhung cac tai liéu do Chi cuc Hai quan Théng Nhat cung cap lai
thé hién Cong ty C6 phan Q.M.T (Bén mua) voi Cong ty TNHH B (Bén ban) da
ky Hop dong mua ban sé 001/BETngay 05/8/2014, c6 ndi dung mua ban hang hoa
la 170.830kg nhya phé liéu theo cing Van don sé6 APLU 701561742 ngay
14/10/2014 cua hang tau APL. Trong qua trinh td tung, dai dién hop phap cua
Cong ty B cho rang Cong ty B khong ky hop ddng véi Cong ty Q.M. T ma chi ky
hop dong véi dng H théng qua 6ng Ho S.

[8] Trong giai doan phtc tham, Cong ty TNHH B cho rang nguoi ky tén tai
Hop ddng mua béan s6 001/BET ngay 05/8/2014 khong phai la dai dién hop phap
ctia Cong ty va ddu dong trén hop dong ciing khong phai con dau cua Cong ty nén
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d3 dé nghi Toa an trung cau giam dinh lam co s& dé giai quyét vu an. Dong thoi,
Van don sé6 APLU 701561742 ban dau dugc chuyén dén nguoi nhan 1a Cong ty T,
sau d6 ngudi nhan dugc chuyén thanh Cong ty Q.M.T nhung chua dugc Toa an
cap so tham diéu tra 1am rd 1a co thiéu sot.

[9] Thay rang, viéc giam dinh 14 can thiét, 1a cin ctr dé xac dinh sy that
khéch quan ciia vu an. Tuy nhién, day 14 tinh tiét méi phét sinh sau khi xét xtr so
tham, ma khong thé khac phuc dugc tai phién tda phdc tham. Vi vay, Hoi dong xét
xt thong nhat y kién caa Vién kiém sat, huy ban an so tham dé diéu tra, xét xir lai
theo thu tuc chung. Cong ty B khong phai chiu &n phi phtc tham. An phi so tham
va tam &ng chi phi té tung (néu co) s& duoc xem xét khi Toa an cép so tham giai
quyét lai vy an.

Vi cac Ié trén,
QUYET PINH:

Can ct khoan 3 Diéu 308 Bo luat TO tung dan sw; Nghi quyét so
326/2016/UBTVQH14 ngay 30/12/2016 cua uy ban Thuong vu Quoc hoi,

1. Chap nhan mot phan khang cao caa Cong ty TNHH B.

2. Huy toan bo Ban an kinh doanh thuong mai §6 40/2020/KDTM-ST ngay
08 thang 01 nam 2020 cua Toa &n nhan dan Thanh pho Ho6 Chi Minh,

~ 3. Giao ho so vu &n cho Toa an nhan dan Thanh phé Ho Chi Minh giai
quyet lai theo thu tuc so tham.

4. An phi so tham va cac chi phi t6 tung khac (néu ¢6) do céc duong sur nop
sé dugc xem xet khi Toa an giai quyeét lai theo thua tuc so tham.

5. An phi phuc tham: Cong ty TNHH B khong phai chiu va duoc tra lai
2.000.000 (hai triéu) dong tién tam ang an phi theo bién lai thu s6 0045678 ngay
19/02/2020 cua Cuc Thi hanh &n dan sy Thanh phé H6 Chi Minh.

6. Ban an phtc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Noi nhan: TM.:H(:)I DQNG XE:I' XU PHUQ TH[§M
- Tda 4n nhan dan téi cao 1); THAM PHAN - CHU TQA PHIEN TOA
- VKSNDCC tai TP. Ho Chi Minh (1);

- TAND TP. Ho Chi Minh (1);

- VKSND TP. Ho Chi Minh (1);

- Cyc THADS TP. Ho Chi Minh (1);

- Cac duong su;

- Luu (5), BDA,

Phan Duc Phuong
Céc Tham phan Tham phan — Chu toa phién toa
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