TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI PA NANG ‘DPoc 1ap - Tw do - Hanh phiic

Ban 4n s6: 376/2023/HS-PT
Ngay: 30/8/2023

, ‘ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hgi dong xét xir phiic thadm gém cd:

Tham phan - Chii toa phién toa: ~ dng Nguyén Tan Trudng
Cdc Tham phdn: ong Lé Phugc Thanh
ong Vi Thanh Liém

Thu ky phién toa: ba Dinh Thi Thanh Yén, Thu ky Toa an nhan dan cap
cao tai ba Nang.

Dgi dign Vign Kiém st nhén dan cap cao tgi Da Nang tham gia phién
toa: ong L& Phudc Thanh - Kiém sat vién

Ngéx 30 thang 8 nam 2023, tai tru s& T(‘)a,éln nhan dan tinh Phu Yén xét
xur phiic tham cong khai vy an hinh sy thu ly s6 285/2023/TLPT-HS ngay 20
thang 6 nam 2023’ doi V’éi bi cao Pham Thi Bich D vé cac to1 “‘LfJ:a dao chiém
doat tai sén’,’, “Tron thue”. Do co khéng céor clia nguoi c6 quyeén lgi, nghia vu
lién quan do61 vo1 Ban an hinh sy so tham s6 23/2023/HS-ST ngay 09 thang 5
nam 2023 cua Toa an nhan dan tinh Phu Yén.

- Bi cao bi khang cao:

Pham Thi Bich D, sinh ngé}( 20/11/1967, tai Pha Yén; noi cu tra: Thon P,
xd H, huyén P, tinh Phu Yén; ngh€ nghiép: Khong; trinh d6 van hoa: 9/12; gioi
tinh: Nu; dan toc: Kinh; ton giao: Khong; quoc tich: Viét Nam; con 6ng Pham N
(da chét) va ba Bﬁi Thi T, sinh nérp 1938; Chong: Khong, c6 01 con sinh nam
1990; tién an, tién sy: Khong. Bi bat tam giam tr ngay 25/01/2022 tai Trai tam
giam Cong an tinh P. C6 mat.

- Nguoi bao chita cia bi cao Pham Thi Bich D: Ba Huynh Thi T1 -Luat
su van phong L4 thudc Poan luat su tinh P. C6 mat.

- Ngueoi c6 quyén loi nghia vu lién quan cé khdng cdo:
1. Ba 6 Thi Minh T2, sinh ngay: 17/4/1994. Noi cu tra: Khu dan cu S,
phuong T, thanh pho Q, tinh Quang Ngai. Co6 mat.
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2. Ba Pham Thi Thu H, sinh ngay: 02/4/1969. Noi cu tra: G T, Phuong B,
thanh phd T, tinh Phu Yén. Nguoi bdo vé quyén va loi ich hop phdp cho ba
Pham Thi Thu H: Ba Nguyén Minh T3 — Luat su Cong ty L5; Pia chi: G D,
phuong G, thanh phd T, tinh Pha Yén. Ba H va ba T3 ¢6 mit.

3. Ba Nguyén Thi Hong L, sinh ngay 27/02/1963. Noi cu tra: Khu phé B,
phuong X, thi xa S, tinh Phu Yén. C6 mat.

4. Ba Nguyén Thi Té L1, sinh ngay 06/4/1964. Noi cu tra: Thon P, xi H,
Huyén P, tinh Phu Yén. C6 mat. Newoi phién dich khuyét tit cam diéc cho ba
T6 L2: ba Nguyén Thi Trac L3, sinh ngay 22/8/1971. Noi cu tri: Khu phd F,
Phuong B, thanh phé T, tinh Phat Yén. Co mit.

5. Ba B4 Thi Phuong N1, sinh ngay 15/01/1960. Noi cu tra: C L, Phuong
G, thanh phd T, tinh Pha Yén. Nguwoi dai dién theo uy quyén cia ba DS Thi
Phuong N1: Ba Nguyén Minh T3 — Luat su Cong ty L5; Pia chi: G b, phuong
G, thanh phd T, tinh Phu Yén. Ba N1 va ba T3 ¢6 mat.

NOI DUNG VU AN:

Theo cac tai liéu co trong ho so vu dan va dién bién tai phién toa, noi
dung vu dan dwoc tom tat nhw sau:

Tir ndm 2016 dén dau thang 01/2020, Pham Thi Bich D vay, muon tién
ctia nhiéu nguoi, muc dich 1a cho vay dao han ngan hang va mua ban bat dong
san. Pén thang 01/2020, D ng tién cta nhiéu nguodi véi tong sd tién khoang
18.868.500.000 d6ng, nhung do 1am an thua 15 nén khong con kha nang thanh
toan. Pé co tién tra ng, D nay sinh y dinh vay tlen cua nguoi nay tra cho nguoi
khac, nhung dé nguoi cho vay tin tuong dua tién, D dua ra nhiéu thong tin gian
déi, khong ding sy that nhu: vay dé dédo han ngan hang hoic thé chap gidy
chtng nhan quyén st dung dat ciia nguoi khac,...1am nhitng ngudi cho vay tin
tudng la that dua tién cho D. Vi thi doan nhu trén, tir thang 01/2020 dén thang
9/2020, D di chiém doat tién cua nhiéu ngudi, véi tong so tién 4.220.000.000
déng, cu thé:

- Ngay 23/01/2020, D n6i dbi voi ba Lé Thi Huyén T4 14 can tién cho vay
d4o han ngan hang, tin tuong, ba T4 da cho D vay 300.000.000 dong. Tir thang
5 dén thang 9/2020 D d3 noi doi ba Tran Thi Huyén T5, ba Lé Thi C, ba Truong
Ho6 Hong V 1a can tién cho vay déo han ngan hang, tin tuéng nén ba T5 da cho
vay 150.000.000 dong, ba C cho vay 170.000.000 déng va ba V cho vay
1.500.000.000 d6ng. Sau khi nhén tién, D chiém doat tién ctia 4 nguoi trén tong
cong 2.120.000 dong tra no ca nhan (BL 652-655, 661-663, 666-668).

- Ngay 29/7/2020 va ngay 14/9/2020 vi can tién tra no cho nguoi khéac
nén D no6i d6i Tran can tién dé ddo han ngan hang, vi tin tuong nén T6 da cho D
vay 1.000.000.000 dong. Ngay 17/9/2020, D tiép tuc noéi dbi T6 vay tién dé dao
han ngan hang. Tran yéu cau D phai co tai san thé chap, Don lay gidy chung
nhan quyén sir dung dat s6 BO 531017 do UBND huyén M, tinh Quéng Ngai
cap ngay 29/5/2013 cho ba Nguyén Thi D1 (Gidy chimg nhan nay do Nguyén
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T7 da thé chap dé vay 10.000.000 dong ctia D) thé chap cho T6, D néi day la
gidy chimg nhan quyén str dung dat cua ba ngoai D6 Thi Minh T2 (con dau cua
D) cho. Tin tuéng D néi that nén T6 cho vay 600.000.000 déng. Ong Pham
Ngoc T8 (con rudt ciia D) dén nha T6 nhan 600.000.000 dong vé dua lai cho D.
Ngay 23/9/2020 D tiép tuc vay cua T6 500.000.000 dong, vi di thé chap gidy
chtng nhén quyén sir dung dat trude d6 nén T6 dong ¥ cho vay. Don din ba D
Thi Minh T2 “néu T6 c6 hoi s6 d6 phai cta con khong, thi néi 1a ngoai con
cho”, sau do, T6 gap ba T2 hoi “sd do ctia em thi viét cho chi to giéy”, ba T2
dong y viét “gidy thé s6 d6” roi dua T6. Sau khi nhan duoc tién cta T6, D chiém
doat sir dung vao viéc trd ng ca nhan, dén nay chua tra lai tién cho T6. Tong s6
tién D chiém doat ctia T6 13 2.100.000.000 dong (BL 641-648, 1073-1074).

Tir ndm 2019 dén thang 9/2020, D nhiéu lan vay tién caa Huynh Bao T9
v6i tong sb tién 5.860.000.000 dong, voi 1ai suat khac nhau; trong d6 T9 ¢ cho
D vay sd tién 2.560.000.000 dong dé ngay 29/7/2020, véi muc 13i suat 3.500
d6ng/1.000.000 dong/ngay, twong dwong 127,75%/nam. Tai mit sau cia Gidy
muon tién ndy, T9 viét: “Tinh chdt 1ai dén ngay 13/8/2020 DL. Tir 29/7— 13/8:
16 ngay. 2560 triu x 16 x 3500 = 143.360.000”. Tran gach chéo ndi dung tinh
1ai, tay xoa phan 1ai suat va tién lai. Cung ngay, T9 cho D vay sb tién
400.000.000 dong, trong d6 co6 100.000.000 dong cho vay voi muc lai suat 1a
5.000 dong/1. 000.000 dong/ngay, tu’ong duong vo1 muc lai suat 182,5%/nam.
Tai mit sau gidy muon tién nay ghi: “13/8: tra gbc: 100 triéu. 29/7 — 13/8: 16
ngay. 100 triéu x 16 x 5.000 = 8.000.000d (dua 16/8)” R. Dbi v6i phan thé hién
s6 tién gbc, 1ai bi tdy xoa. Tong sd tién thu loi bat chinh cia Huynh Bao T9
trong 02 khoan vay nay 13 128.039.451 dong (BL 643-644).

T nim 2014 dén cudi ndm 2019, D lam nghé mua ban bat dong san
nhung khong dang ky kinh doanh. Don biét rd quy dinh phai nop thué thu nhap
c4 nhan khi chuyén nhuong quyen sir dung dat 1a 2% gia chuyen nhuong va 1¢
phi trudce ba 1a 0,5% gia chuyen nhuong. Tu thang 5/2018 den thang 4/2021, D
chuyen nhugng 07 thtra dat tai thanh phd T, vOi tong s6 tién chuyén nhuong
thuc té 1a 14.880.000.000 dong; D phai nop sO tién thué thu nhép ca nhan la
297.600.000 dong va ngudi nhan chuyén nhuong phai n6p s tién 18 phi trudc ba
1a 75.650.000 dong. Nhung v6i muc dich giam so tién thué thu nhap ca nhan va
I¢ phi trude ba phai nop, D ke khai gia chuyén nhuong trong cac hop dong
chuyen nhuong quyén st dung dat, s¢ hitu nha & va tai san khac gan lién voi dat
d6i v6i 07 thira dat (trong d6 c6 01 thua dat tach thanh 02 thira dat; 01 thira dat
Don chuyén nhugng 02 1an) xudng con 2.210.000.000 dong, nén D chi dong
thué thu nhap c4 nhan vao ngan sach nha nudc sd tién 73.539.528 dong va 1& phi
trude ba 1a 12.249.500 dong (BL 1160-1161).

Ban két luan giam dinh s6 290 ngay 29/7/2022 ctia Phong K Cong an tinh
P két luan: Phuc hoi cac dir liéu da tay x6a & mat sau 02 gidy muon tién dé ngay
29/7/2020; Chir viét & mit sau cac td gidy muon tién 1a do Huynh Bao T9 viét
ra, chit viét & mat trude 1a do Pham Thi Bich D viét (BL 256).
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Két luan giam dinh s6 3979/KL-GDTP ngay 21/11/2022, Cyc thué tinh P
két luan: Hanh vi vi pham phap luat cia Pham Thi Bich D va nguoi nhan chuyén
nhuong, ngudi chuyén nhuong d3 gay that thu cho ngéan sach Nha nude voi tong
s6 tién thué thu nhip c4 nhan 1a 321.893.672 dong va 1€ phi trudc ba la
87.483.618 dong, trong d6 Pham Thi Bich D da gay that thu cho ngan sach Nha
nudc véi sb tién thué thu nhap ca nhan 13 224.060.472 dong va 1é phi trudce ba la
30.200.500 dong (BL 413).

Tai Bin 4n hinh sy so' thAm s6 23/2023/HS-ST ngay 09/5/2023 ciia
Toa 4n nhan dan tinh Phu Yén da quyét dinh:

Tuyén bd: Bi cdo Pham Thi Bich D pham cac t01 “Lira dao chiém doat tai
san” va “Tron thue”.

q Ap dung: dién} a khoan 4 Diéu 174; diém d khoan 1, khoan 3 Diéu 200;
diém b, s Khoan 1 Diéu 51; diém g khoan 1 Bi¢u 52; Diéu 55 B0 luat Hinh sy;

Xtr phat: Bi cdo Pham Thi Bich D 14 (Mudi bn) ndm tu vé toi “Lira ddo
chiém doat tai san” va 06 (S) thang ti vé toi “Tron thué”. Tong hop hinh phat
ctia hai t0i, budc bi cdo phai chap hanh hinh phat chung la: 14 (Mudi bén) nim
06 (sau) thang ti. Thoi han tu tinh tir ngy bat tam giam 25/01/2022.

~ Phat bo sung bi cdo Pham Thj Bich D 20.000.000d (Hai muoi triéu dong)
d6i voi toi “Tron thué”.

Ngoai ra, Ban 4n so tham con quyét dinh vé phan hinh phat d6i voi bi céo
Huynh Bao T9, vé trach nhi¢ém dan sy, bién phap tu phap, xur Iy vat chirng, vé an
phi va thong bao vé quyén khang cio.

Ngay 22/5/2023, nhiing nguoi co quyen loi, nghia vy lién quan ba Pham
Thi Thu H, ba P Thi Phuong N1, ba Nguyen Thi Hong L va ba Nguyen Thi Té
L1 c6 don khang cdo véi nodi dung dé nghi huy an so tham dé diéu tra lai, xac
dinh tu cach tham gia t6 tung 1a nguoi bi hai chit khong phai ngudi ¢6 quyén loi
nghia vu lién quan.

Tai phién toa phiic tham:

Nhitng ngudi ¢6 quyén loi, nghia vu lién quan van giir nguyén ndi dung
khang cao nhu trong don dé néu, dé nghi xem xét huy 4n so tham dé diéu tra lai,
xéac dinh tu cach tham gia t6 tung 14 ngudi bi hai chr khéng phai nguoi ¢ quyén
loi nghia vu lién quan.

Luat su Nguyén Minh T3 bao vé quyén va lot ich hop phap cho ba Pham
Thi Thu H dong thoi 1a nguoi dai dién theo uy quyén cta ba Do Thi Phuong N1
c6 v kién: dé nghi HDXX xem xét chap nhén toan bd yéu cau khang cdo ctia ba
Pham Thi Thu H va ba Pd Thi Phuong N1.

Pai dién Vién kiém sat nhan dan cép cao tai Pa Ning trinh bay quan
diém: khang cdo cua nhing ngudi co quyen lot, nghia vy lién quan ba Pham Thi
Thu H, ba B3 Thi Phuong N1, ba Nguyén Thi Hong L va ba Nguyén Thi Té L1

1a hop 1€ ding phap luat du’o’c xem xét theo thu tuc phic tham; nhimg nguoi co
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quyén loi, nghia vu lién quan khéng céo dé nghi xem xét huy an so tham, diéu
tra lai, xac dinh tu cach tham gia t6 tung 13 ngudi bi hai cht khong phai nguoi
co quyen loi nghia vu lién quan. Tai phién toa hom nay, qua tranh luan xet thay
viée diéu tra la day du, toan dién. Can cur vao cac tai liéu ching ctr c6 trong hd
so vu an Toa an cap so tham da xac dinh tu cach tham gia tb tung cua ba Pham
Thi Thu H, ba B3 Thi Phuong N1, ba Nguyén Thi Hong L va ba Nguyén Thi T
L1 la nhimg nguoi co quyén loi, nghia vu lién quan 13 déng. Nhirng nguoi co
quyén loi, nghia vu lién quan khang cao nhung khong cung cap dugc tinh tiét
nao mai lam thay d6i ban chit vy an va dudng 16i xét xir clia cap so tham Vi
vay, dé nghi HDXX khong chap nhan khang cao ciia nhitng nguoi co quyén loi,
nghia vu lién quan ba Pham Thi Thu H, ba P6 Thi Phuong N1, ba Nguyén Thi
Hong L va ba Nguyén Thi T6 L1 vé viéc cac ba dé nghi xem xét huy an so
tham, diéu tra lai, x4c dinh tu cach tham gia tb tung 1a nguoi bi hai chir khong
phai nguoi c6 quyén loi nghia vu lién quan.

NHAN PINH CUA TOA AN:

Trén co so noi dung vu dn, can cw vao cdc tai liéu trong ho so vu an da
dwoc tranh tung tai phién toa, Hoi dong xét xw nhdn dinh nhw sau:

[1] Tai phién toa phuc tham, bi cdo Pham Thi Bich D thira nhan toan b
hanh vi nhu 4n so thim di néu. Xét thiy, 1i khai ctia bi cdo phu hop véi 10
khai cta bi cdo khéc, clia nhitng nguoi bi hai; nhitng ngudi c6 quyén loi, nghia
vu lién quan; nhimg ngudi lam ching tai co quan diéu tra va cac chung ctr da
thu thap dugc. Nhu vay, co du can ctr chung minh két luan: tir nim 2014 dén
thang 12/2019, do can tién dé cho vay dao han ngan hang va mua ban bat dong
san, nén Pham Thi Bich D di vay tién cta nhiéu nguoi dé giao dich. Do hoat
dong kinh doanh gip nhiéu khé khin khong cé kha nang chi tra, nén tong sb no
con ton dong dén thang 12/2019 1a hon 18.868.500.000d cua trén 50 nguoi,
trong d6 c¢6 cac ba Pham Thi Thu H, B Thi Phuong N1, Nguyén Thi Hong L va
Nguyén Thi Té L1. Luc nay, D nay sinh y dinh chiém doat tién cta 05 nguoi
khéc trén dia ban tinh Phi Yén béng cach dua ra thong tin gian doi 1a can tién
cho vay ddo han ngén hang hoac thé chap gidy ching nhéan quyén sir dung dat,
quyén sO hiru nha ¢ cua nguoi khac lam nhiing nguoi cho vay tién tin 1a that
giao tién cho D vay, nhung thuc chat 1a chiém doat va tra cho ngudi khac ma
khéng str dung dtng muc dich véi tong s tién 4.220.000.000d. Ngoai ra bi cdo
con ¢6 hanh vi khai khong ding sy that sb tién giao dich quyén s dung dat
nham muc dich tron thué.

[2] Ngoai hanh vi chiém doat tong s tién 4.220.000.000d cua nhimg bi
hai, Pham Thi Bich D con vay muon dan dén khong c6 kha nang chi tra cho
nhiéu ngudi trude thang 01/2020, trong d6 c¢6 04 nguoi 1a ba Nguyén Thi T L1
400.000.000d; ba Pham Thi Thu H, 5.900.000.0004; ba Nguyén Thi Héng L
560.000.000d va ba Do Thi Phuong N1 600.000.000d. Tuy nhién nhing ngudi
nay Don vay muon va st dung t1en dung muyc dich, nén D khong bi quy két co
hanh vi pham t61. Céc co quan to tung xéac dinh nhitng ngudi trén tham gia t6
tung voi tu cach 1a nguoi cd quyén loi, nghia vu lién quan; khong phai bi hai
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trong vu an nay, nén khong budc bi cao boi thudng va danh quyén khoi kién vu
an dan sy cho nhimg nguoi tham gia t tung voi tu cach 13 ngudi co quyén loi,
nghia vu lién quan dén vu an.

[3] Véi hanh vi va hau qua nhu trén; toa an cp so tham xem xét danh gia
dong co, myc dich pham t4i; tinh chat, mirc d6 cua toi pham; vai tro, nhén than
va cac tinh tiét ting ning giam nhe cua bi cao. Céan cur diém a khoan 4 Piéu 174;
diém @ khoan 1, khoan 3 Piéu 200; diém b, s khoan 1 Diéu 51; diém g khoan 1
Piéu 52; Piéu 55 B6 luat Hinh syu; xur phat bi cdo Pham Thi Bich D 14 nam tu
vé t0i “Lira ddo chiém doat tai san” va 06 thang tu vé toi “Tron thué”. Tong hop
hinh phat ctia hai toi, budc bi cédo phai chdp hanh hinh phat chung 1a 14 nim 06
thang tu va bude bi cdo D tra lai 4.094.088.000d ma bi cao da chiém doat lai cho
cac bi hai. Sau khi xét xir so tham, bi cao D va nhiing ngudi bi hai khong khang
c4o, nhung c6 04 ngudi cd quyeén loi va nghia vu lién quan dén vu an khang cao
yéu cau xac dinh tu cach 1a bi hai va budc bi cdo phai hoan tr lai tién da chiém
doat.

[4] Xét khang céo ctuia nhitng nguodi cod quyen loi, nghia vu lién quan ba
Pham Thi Thu H, ba P Thi Phuong N1, ba Nguyén Thi Hong L va ba Nguyén
Thi T6 L1.

[4.1] B6i voi khang cdo ciia ba Pham Thi Thu H: ba H cho rang ngay
14/1/2020 bi céo D c6 viét 02 gidy nhan tién kiém xac nhan no 6.000.000.000d,
gom: 01 gidy 5.000.000.000d va 01 gidy 1.000.000.000d. Riéng gidy
5.000.000.000d ba di khoi kién budc ba D phai tra va Ban an sd 44/2021/DS-ST
ngay 21/5/2021 cua TAND thanh phd Tuy Hoa di c6 hiéu luc phap luit. Con
gidy 1.000.000.000d ba chua khoi kién, vi xet thiy ba D dua ra thong tin gian
déi dé chiém doat s tién trén, nén thudc vu an hinh su. Tuy nhién, Ban an s6
23/2023/HS-ST ngay 09/5/2023 cia TAND tinh Phu Yén cho rang s tién nay bi
cdo D khong c¢6 hanh vi pham t01, ma thudc quan hé vay muon, tir dé6 xac dinh
ba véi tu cach ngudi co quyén loi, nghia vu lién quan 1a khong diing; nén ba yéu
cau huy an so tham. HDXX thay rang: tai co quan diéu tra khong cé tai lidu
chtng minh bi cdo D sir dung khoan tién vay 1.000.000.000d ctia ba H vao muc
dich bat hop phap, dong thoi cac bén thira nhan sb tién 1.000.000.000d ba D d3
tra duge 100.000.000d, con lai 900.000.000d ba H van yéu cau bi céo tiép tuc
tinh tién 14i theo quy dinh. Nhu vay €0 co 80 khang dinh s6 tién 1.000.000.000d
muon nhiéu 1an trude d6 duoc viét gidy xac nhan vao ngay 14/02/2020 khong
quy két cho hanh vi ltra dao cua bi cao D ma Ia quan hé vay muon, nén cap so
tham khong xac dinh ba H tham gia t6 tung v&i tu cach 1a ngudi bi hai, ma xéac
dinh ba H tham gia t6 tung véi tu cach 1a ngudi o quyén, nghia vu lién quan 1a
ding phép luat.

[4.2] Dbi voi khang cdo caa ba Nguyén Thi Hong L: ba L cho ring vao
cac ngay 02/3/2018, 29/4/2018, 13/4/2019 va thang 5/2020 bi cdo D c6 mugn
tién 04 lan 1a 200.000. 000d, 40.000.000d, 200.000.000d va 120.000.000d. Dén
ngay 19/8/2020 D da viét gidy gop tat ca 04 lan trén 1a muon 560.000.000d,
nhung khong chiu tra cho ba ma trén vao Thanh phd H6 Chi Minh. Nén hanh vi
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muon tién 03 14n trude nam 2020 caa D c6 diu hiéu cua tdi “Lam dung tin
nhiém chiém doat chiém doat tai san” con viéc muon tién vao thang 5/2020 1a
c6 dau hiéu t0i “Lira ddo chiém doat tdi san”. Tuy nhién, Ban an so tham s6
23/2023/HS-ST ngay 09/5/2023 cia TAND tinh Phu Yén cho rang sb tién nay bi
cdo D khong c¢6 hanh vi pham t61, ma thudc quan h¢ vay muon, tir dé6 xac dinh
ba véi tu cach ngudi co quyén loi, nghia vu lién quan 1a khong ding; nén ba yéu
cau huy 4n so thim. HDXX thdy rang: tai co quan diéu tra khong cé tai liéu
ching minh bi cdo D st dung khoan tién vay 560.000.000d cua ba L vao muc
dich bat hop phap, dong thoi ba L yéu cau bi céo tra lai 560.000.000d ma khong
yéu cau bi cdo D phai tra tién 1ai. Nhu vay co co sé khang dinh sb tién
560.000.000d dugc viét gidy xac nhan vao ngay 19/8/2020 khong quy két cho
hanh vi lra ddo ctia bi cao D ma 1a quan hé vay muon, nén cap so thim khong
xac dinh ba L tham gia t6 tung véi tu cach 13 nguoi bi hai, ma xac dinh ba L
tham gia t tung véi tu cach 1a nguoi co quyén, nghia vu lién quan 1a dung phap
luat.

[4.3] DP6i v6i khang céo cua ba S Thi Phuong N1: ba N1 cho rang do
quen biét voi con diu cua ba 1a ba Lé Kim N2, nén ba D6 Thi Minh T2 14 con
dau cuta bi cdo D c6 hdéi mugn tlen cua ba dé dao han ngan hang; ngay
22/8/2020 con dau cua bi cdo D c6 viét gidy muon 300.000.000d hen cudi tuan
tra, dén ngay 19/9/2020 con dau cua bi cao D c6 Vlet glay muon 300.000.000d
hen khi nao can bao trudc 5-10 ngay s& tra. Tong s6 tién trén T2 da dua cho D,
nhu vay day la su thong dong cia D va T2 nham chiém doat tién cua ba. Tuy
nhién, cic co quan td tung cho rang sb tién nay ba T2 muon ho cho D, ba T2
khong st dung va khong biét muc dich chiém doat cia Don nén khong dong
pham voi D, tirc 1a cho ba T2 va bi cao D khong ¢6 hanh vi pham t6i, ma thudc
quan hé vay muon, tir d6 Ban an s6 23/2023/HS-ST ngay 09/5/2023 ciia TAND
tinh Phu Yén xac dinh ba voi tu cach nguoi ¢6 quyén loi, nghia vu lién quan 13
khong dang; nén ba yéu cau huy an so tham. HDXX thdy rang: tai phién toa
hém nay, ba N1 thira nhan khong quen biét gi véi bi cdo D, ma chi quen biét véi
ba T2 con dau bj cdo D; ban than ba T2 viét gidy muon tién cua ba va cho lai me
chong 14 bi cdo D muon. Vi vay viéc vay muon tién gitra ba N1 voi ba T2 khong
lién quan dén bi cao D, dong thoi trong gidy muon tién ba N1 cung khong yéu
cau ba T2 ghi 16 muc dich vay muon. Nhu vy c6 co sO khang dinh sb tién
600.000.000d duoc ba tri viét gidy muon vao cac ngay 22/8/2020 va 19/9/2020
khong quy két cho hanh vi ltra d4o ctia bj cdo D va truy ctru trach nhiém hinh s
ba D6 Thi Minh T2, ma day 1a quan hé vay muon gitta ba N1 va ba T2, nén cap
so tham khong xac dinh ba N1 tham gia t6 tung voi tu cach la nguoi bi hai, ma
xéac dinh ba N1 tham gia t6 tung véi tu cach 1a ngudi co quyén loi, nghia vu lién
quan la ding phap luat.

[4.4] D6i v6i khang cdo cua ba Nguyén Thi T6 L1: ba L1 cho rang vao
cubi nam 2019 bi cdo D c6 muon tién 02 lan 13 400.000.000d, ma khong viét
gidy, nhung khong chiu tra cho ba ma tron vao Thanh phé H6 Chi Minh. Nén
hanh vi muon 02 1an trude ndm 2020 cta D c6 dau hiéu cua tdi “Lam dung tin
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20D%E1%BB%A3n
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20%C4%90%E1%BB%97%20Th%E1%BB%8B%20Minh%20Tr%C3%AD%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%2017/4/1994%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%20d%C3%A2n%20c%C6%B0%20S%C6%A1n%20T%E1%BB%8Bnh,%20ph%C6%B0%E1%BB%9Dng%20Tr%C6%B0%C6%A1ng%20Quang%20Tr%E1%BB%8Dng,%20th%C3%A0nh%20ph%E1%BB%91%20Qu%C3%A3ng%20Ng%C3%A3i,%20t%E1%BB%89nh%20Qu%C3%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nhung
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nhung
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nhung
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20T%E1%BB%91%20Loan%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%2006/4/1964%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20Ph%C3%BA%20L%E1%BB%99c,%20x%C3%A3%20H%C3%B2a%20Th%E1%BA%AFng,%20Huy%E1%BB%87n%20Ph%C3%BA%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Loan
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20D%E1%BB%A3n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20D%E1%BB%A3n

nhiém chiém doat chiém doat tai san”. Tuy nhién, Ban an so thim s
23/2023/HS-ST ngay 09/5/2023 ctia TAND tinh Pha Yén cho ring s tién nay bi
cao D khong c6 hanh vi pham t01, ma thudc quan hé vay mugn, tu do xac dinh
ba voi tu cach nguoi c6 quyén loi, nghia vy lién quan la khong ding; nén ba yéu
cau huy 4 an so tham. HDXX thdy rang: bi cao D muon 400.000.000d cua ba TH
L2 vao cudi ndm 2019 voi muc dich dao han ngan hang va mua ban bat dong
san, nhung dén thang dau thang 10/2020 do c¢6 nhiéu nguoi doi ng, nén bi cao D
maoi bo di khoi dia phuong, nén hanh vi vay muon tién cta bi cdo trudc nim
2020 cac co quan té tung khong quy két cho hanh vi “Lam dung tin nhiém
chiém doat tai san” cia bi cao D ma la quan h¢ vay muon; dong thot tai co quan
dleu tra ba T6 L2 yéu cau bi cdo D tra lai tién goc, khong yéu cau tinh 14i; nén
cap so tham khong xac dinh ba T L2 tham gia t6 tung voi tu cach 1a nguoi bi
hai, ma xac dinh ba T6 L2 tham gia td tung véi tu cach la nguoi co quyén loi,
nghia vu lién quan 1a dung phap luat.

[5] Tr nhitng nhan dinh trén day, xét thy toa an cip so tham da xem xét
danh gid ching cu toan dién vu an, xem xét hanh vi vay muon tién cua bi céo
vao timg thoi diém véi ¥ thie cha quan cia bi cédo vé viée sir dung diing muc
dich hay khong, tir 46 quy két trach nhiém hinh sy cho bi cdo nhu trén 1a dung
phép luat. Nhitng nguoi c6 quyén loi, nghia vu lién quan ba Pham Thi Thu H, ba
P4 Thi Phuong N1, ba Nguyén Thi Hong L va ba Nguyén Thi Té L1 khang céo
v6i ndi dung dé nghi huy 4n so tham, diéu tra lai, xac dinh tu cach tham gia to
tung 1a nguoi bi hai chir khong phai nguoi co quyén loi, nghia vy lién quan,
nhung khong cung cap dugc ching cir nao mai lam thay d6i ban chat vy 4n va
duong 161 xét xtr cua cap so tham. Mot sé gidy no ma bi céo viét muon sau ngay
01/01/2020 ciing xuat phat tir viéc vay muon trudc d6 va lién tuc kéo dai cho
dén sau thang 01/2023 nén khong c6 co s cho rang bi cao c6 ¥ thirc chiém doat.
Pay 1a quan hé vay muon, nhimg ngudi ndy c6 quyén khoi kién vu an dan su
theo quy dinh cta phap luat. Do vay, HDXX chap nhan dé -nghi cua Vién kiém
sat, khong chap nhan khang cdo cia nhimg nguoi co quyén loi, nghia vu lién
quan va cta luat su; gilt nguyén ban an so tham.

[6] Cac quxét dinh khac cua ban an so tham khong bi khang cdo, khang
nghi co6 hi¢u luc ké tir ngay hét thoi han khang cdo, khang nghi.

[7] Tuy khang cdo cta nhitng nguoi c6 quyén loi, nghia vu lién quan ba
Pham Thi Thu H, ba B§ Thi Phuong N1, ba Nguyén Thi Hong L va ba Nguyén
Thi T6 L1 khong duoc chap nhan, nhung khéng phai chiu tién an phi hinh sy
phuc tham theo quy dinh.

Vi cac 1€ trén,
QUYET PINH:
Cian ctr diém a khoan 1 Piéu 355, Piéu 356 ctia Bo luat T tung hinh su.
1/ Khéng chip nhan khang cao nhiing nguoi co quyNén loi, nghia vu lién
quan ba Pham Thi Thu H, ba B6 Thi Phuong N1, ba Nguyén Thi Hong L va ba
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Nguyén Thi T6 L1, giit nguyén Ban 4n hinh su so tham s6 23/2023/HS-ST ngay
09/5/2023 cua Toa an nhan dan tinh Phu Yén.

Tuyén,bé: B1 cdo Pham Thi Bich D pham cac t01 “Lura dao chiém doat tai
san” va “Tron thue”.

7 Ap dung: dién} a khoér} 4 Picu 174; diém d kho‘ém 1, khoan 3 Piéu 200;
diém b, s khoan 1 Di€u 51; di€ém g khoan 1 Diéu 52; Biéu 55 B¢ luat Hinh sy;

Xt phat: Bi cao Pham Thi Bich D 14 (Muoi bdn) nam ti vé toi “Lira ddo
chiém doat tai san” va 06 (S) thang tu vé toi “Tron thué”. Tong hop hinh phat
ctia 2 t0i, budc bi cdo phai chap hanh hinh phat chung la: 14 (Muoi bén) nim
06 (sau) thang tu. Thoi han tu tinh tir ngay bat tam giam 25/01/2022.

~ Phat bd sung bi cao Pham Thi Bich D 20.000.000d (Hai muoi tri¢u dong)
doi véi to1 “Tron thué”.

2/ An phi phtic tham: Ap dung Nghi quyet so 326/2016/NQ-UBTVQH14
ngay 30/12/2016 cua Uy ban Thuong vu Qudc hoi vé an phi va 1¢ phi Toa an; ba
Pham Thi Thu H, ba D6 Thi Phuong N1, ba Nguyen Thi Hong L va ba Nguyén
Thi T6 L1 khong phai chiu an phi hinh sy phtic tham.

3/ Cac Quyét dinh khac ctia Ban an so tham vé hinh phat, vé xur 1y vat
ching; trach nhiém dan sy va an phi so thdm khong c6 khang cao, khang nghi,
c6 hiéu luc phap ludt ké tir ngay hét thoi han khang céo, khang nghi.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an (30/8/2023).

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- Vu Giam ddc kiém tra I, TAND tdi cao; THAM PHAN - CHU TOA PHIEN TOA
- VKSND cip cao tai Pa Nang;
- TAND tinh Phu Yén;
- VKSND tinh Phu Yén; (D 5 k}’/)

- Co quan CSDT - Coéng an Pht Yén;

- Phong HSNV - Cong an tinh Phu Yén;

- Co quan CSTHAHS - Cong an tinh Phu Yén; x X .

- S& Tu phép tinh Pha Yén: Nguyén Tan Truwong
- Cuc THADS tinh Pht Yén,;

- Trai tam giam CA tinh Phu Yén;

- Bi c40; Ngudi tham gia t6 tung khéc;

- Luu HSVA, LT.


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20T%E1%BB%91%20Loan%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%2006/4/1964%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20Ph%C3%BA%20L%E1%BB%99c,%20x%C3%A3%20H%C3%B2a%20Th%E1%BA%AFng,%20Huy%E1%BB%87n%20Ph%C3%BA%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20B%C3%ADch%20D%E1%BB%A3n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%2020/11/1967%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20Phong%20Ni%C3%AAn,%20x%C3%A3%20H%C3%B2a%20Th%E1%BA%AFng,%20huy%E1%BB%87n%20Ph%C3%BA%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20B%C3%ADch%20D%E1%BB%A3n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%2020/11/1967%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20Phong%20Ni%C3%AAn,%20x%C3%A3%20H%C3%B2a%20Th%E1%BA%AFng,%20huy%E1%BB%87n%20Ph%C3%BA%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20S%C3%A1u
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20B%C3%ADch%20D%E1%BB%A3n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%2020/11/1967%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20Phong%20Ni%C3%AAn,%20x%C3%A3%20H%C3%B2a%20Th%E1%BA%AFng,%20huy%E1%BB%87n%20Ph%C3%BA%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20Thu%20H%C3%A0%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%2002/4/1969%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2072%20Tr%E1%BA%A7n%20Ph%C3%BA,%20Ph%C6%B0%E1%BB%9Dng%202,%20th%C3%A0nh%20ph%E1%BB%91%20Tuy%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20phi%C3%AAn%20d%E1%BB%8Bch:%3C/b%3E%20%C4%90%E1%BB%97%20Th%E1%BB%8B%20Ph%C6%B0%C6%A1ng%20Nhung%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%2015/01/1960%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20359%20L%C3%AA%20Du%E1%BA%A9n,%20Ph%C6%B0%E1%BB%9Dng%207,%20th%C3%A0nh%20ph%E1%BB%91%20Tuy%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20H%E1%BB%93ng%20Loan%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%2027/02/1963%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%20ph%E1%BB%91%20B%C3%ACnh%20Th%E1%BA%A1nh,%20ph%C6%B0%E1%BB%9Dng%20Xu%C3%A2n%20%C4%90%C3%A0i,%20th%E1%BB%8B%20x%C3%A3%20S%C3%B4ng%20C%E1%BA%A7u,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20T%E1%BB%91%20Loan%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%2006/4/1964%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20Ph%C3%BA%20L%E1%BB%99c,%20x%C3%A3%20H%C3%B2a%20Th%E1%BA%AFng,%20Huy%E1%BB%87n%20Ph%C3%BA%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20T%E1%BB%91%20Loan%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%2006/4/1964%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20Ph%C3%BA%20L%E1%BB%99c,%20x%C3%A3%20H%C3%B2a%20Th%E1%BA%AFng,%20Huy%E1%BB%87n%20Ph%C3%BA%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn

