TOA AN NHAN DAN QUAN TAN BINH CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH DPjc 1ap — Tu do — Hanh phic

Ban 4n sb: 560/2017/DS-ST
Ngay: 30-10-2017
V/v tranh chap hop ddng vay tai san

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN TAN BiNH, THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xir so tham gom co:

Tham phén - Chii toa phién toa: Ba Mai Thi Bich Thao.

Cdc Hoi tham nhén dan:

1. Ong Nguyén Minh Tuén

2. Ba Nguyén Thi Lién Huong.

- Thuw ky phién toa: Ba Vi Thi Thu Thuy - 1a Thu ky Toa &n nhan dén
quan Tan Binh, Thanh phé H6 Chi Minh.

- Dai di¢n Vién kiém sdt nhin din quin Tin Binh tham gia phién
tdoa: Ba Lé Thi Van — Kiém sat vién.

Tir ngay 23 dén ngay 30 thang 10 nam 2017 tai Toa an nhan dan quén
Tan Binh, Thanh phé H6 Chi Minh xét xtr so thAm cong khai vu an thu 1y s6
160/2017/TLST-DS ngay 16 thang 5 nam 2017 vé viéc “Tranh chap hop dong
vay tai san” theo Quyét dinh dwa vu 4n ra xét xtr s6 250/2017/QDXXST - DS
ngay 12 thang 9 nam 2017 va thong bao tiép tuc phién toa sé 13.1/TBTTPT
ngay 05/10/2017, gitra cac duong su:

Nguyén don: Ngan hang Thuong mai C6 phan V;

Try s¢: Puong T, Phuong T1, quan K, Thanh ph Ha Noi.

Nguoi dai dién hop phap: Ba Van Thi H , sinh nam 1983; Dia chi:
Puong G, Phuong C, Quan M, Thanh phdé H6 Chi Minh (vin ban oy quyén sb
664/2017/UQ-GBK-TDTD ngay 24/5/2017 (c6 mat).

Bi don: Ba Ng6 L¢ Q , sinh nam 1986; Dia chi: BPuong X, Phuong N,
quan B, Thanh phd HO Chi Minh (c6 mit).



NOI DUNG VU AN:

Theo don khaoi kién ngay 03/4/2017 va cac loi khai trong qua trinh gidi
quyét vu an ciing nhw tai phién toa so tham, dai dién theo ity quyén ciia
nguyén don trinh bay: Ngay 29/7/2013, ba Ngo Lé Q ¢6 ky don dé nghi vay
vén kiém hop dong tin dung sé 20130727-500000-0065 voi Ngan hang
Thuong mai C6 phan V (sau ddy goi 1a Ngan hang) véi noi dung nhu sau:
Ngan hang cho ba Q vay sé tién 80.000.000d va phi mua bao hiém khoan vay
tin dung 1a 4.000.000d, tong sd tién vay 1a 84.000.000d, dé sir dung vao muc
dich vay tiéu dung. Lai suat: 35%/mim (2,92%/thang). Ba Q sé& thanh toan
cho Ngan hang tong s tién gdc va 1ai 1a 137.013.000d trong thoi gian 36
thang twong ung voi 36 ky, 35 ky dau mdi ky tra 3.800.000d (ky cudi tra
4.013.000d) thanh toan vao ngay 01 hang thang, bat dau tir ngay 01/9/2013.

Sau khi nhan du sb tién vay, ba Q d4 thanh toan cho Ngan hang duoc
14 1an véi s6 tién 1a 21.400.000d. Ké tir ngay 3/3/2017, ba Q khdng thanh
toan thém dugc khoan nao dui Ngan hang da nhiéu lan nhic nho, lam viéc. Do
bad Q vi pham nghia vu thanh todn nén Ngan hang khai kién yéu cau ba Q
phai thanh toan cho Ngan hang sb tién 115.613.000d, trong d6: ng goc la:
71.417.2274, no 1ai 44.195.773d. Do day la khoan vay ti€éu dung cho c4 nhan
va chi mot minh ba Q diémg vay nén Ngan hang chi yéu cau ca nhan ba Q
thanh toan ngay sau khi an c6 hiéu lyc phap luat.

Bi don — ba Ngé Lé Q : Vang mit trong qua trinh trinh bay y kién tu
khai, tham gia phién hop kiém tra viéc giao ndp tiép can, cong khai ching cir
va hoa giai, phién toa lan thi 1.

Toa an khong tién hanh hoa giai duoc do nguyén don 6 yéu cau khong
tién hanh hoa giai.

Tai phién toa hom nay:

- Nguyén don van gitt nguyén yéu cau khoi kién.

- Bi don — ba Ngo6 Lé Q : C6 mat tai phién toa xac dinh c6 vay nguyén
don s tién vay 80.000.000d vé&i thoi han vay, phuong thic vay, muc 13i suat
nhu nguyén don trinh bay. Ddi véi sb tién 4.000.000d dé mua bao hiém khoan
vay 80.000.000d dén thoi diém hién nay, ba x4c nhan khong c6 nhan duoc bét
ky chimg tir hay hop dong gi lién quan dén viéc nay nén ba dé nghi Toa xem
xét. Vao thoi diém ba vay tién thi chong ba 12 6ng Tran Pham Hoang L khong
biét, ba vay tién mot ph?ln dung vao viéc cd nhan, mot phén giap do me rudt
cua ba nén ba s€ tu chiu trach nhiém tra no.

Pai dién Vién kiém sat nhan dan quan Tan Binh phét biéu quan diém
nhan xét vé& viéc chip hanh phap luat vé t6 tung dan su: Trong qua trinh giai



quyét, xét xir vu an thi thAm phan, hoi dong xét xir, nguyén don, bi don chap
hanh dung quy dinh cta B luat t6 tung dan sy nam 2015.

Vé noi dung: Bi don co ky gidy dé nghi vay von kiém hop dong tin
dung ngay 29/7/2013 dé vay sd tién 80.000.000d. Nguyén don di giai ngan
khoan vay trén va bi don da thanh toan duoc 21.400.000d va ngung thanh
toan cho dén nay nén yéu cau khéi kién cta nguyén don tiép tuc khoan tién ng
vay 1a c6 cin ctr. Dbi véi khoan phi bao hiém 4.000.000d do nguyén don
khong chimg minh dugc dd mua phi bao hiém cho bi don nén khong c6 cin cir
dé chap nhan.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu c6 trong hd so vu an dugc tham tra tai
phién toa va can cur vao két qua tranh luén tai phién toa, Hoi dong xét xur nhan
dinh:

[1] Vé ap dung phap luat to tung:

Vé quan hé tranh chdp va tham quyén giai quyét: Ngan hang Thuong
mai C6 phan V c¢6 don khoi kién yéu cau ba Ngb L& Q phai tra s tién phat
sinh tir giao dich hop dong vay tai san dudi hinh thirc hop dong tin dung, bi
don co6 dia chi cu tra tai quan Tan Binh nén vu 4n thudc thaim quyén giai
quyét cia Tda an nhin dan quin Tan Binh theo khoan 3 Piéu 26, diém a
khoan 1 Piéu 35, diém a khoan 1 Piéu 39, Piéu 56 Bo luat t6 tung dan su
nam 2015.

Do Toa an thu thap ching ¢t nén Vién kiém sat nhan dan quan Téan
Binh, Thanh phd H6 Chi Minh tham gia phién toa so tham theo quy dinh tai
Diéu 21 Bo luat T4 tung dan sy nam 2015.

V& nguoi tham gia t6 tung trong vu an: Theo x4c minh cua Cong an
Phuong N, quan B thi khéng xac dinh dugc ho tén, dia chi cu tra cia chéng
cia ba Q . Tai phién toa, tuy bi don c6 cung cip thong tin chong ba 1a éng
Tran Pham Hoang L nhung ba x4c nhan khoan vay nay ba dung vao muc dich
tiéu dung c4 nhan, khong lién quan gi dén 6ng L va phia nguyén don chi khoi
kién yéu cau ca nhan bi don cé trach nhiém tra ng do d6 khdng can thiét dua
6ng L vao tham gia to tung véi tu cach 1a ngudi co quyén lgi, nghia vu lién
quan trong vu an.

[2] Vé ap dung phép luat ndi dung:

Xét yBu cau ciia nguyén don vé viéc yéu cau bi don thanh toan mot 1an sd
tién no gdc va tién 14i tinh dén ngay 23/10/2017 12 115.613.000d ngay khi ban
an c6 hiéc lyc phap luat, Hoi dong xét xir xét thdy: Can ctr don dé nghi vay
vbn kiém hop ddng tin dung sé 20130727-500000-0065 ngay 29/7/2013 xac
dinh bi don co vay tiéu dung ctia nguyén don sb tién 80.000.000d, phuong
thirc cho vay tra gop, muc 13i sudt 35%/ndm. Qua trinh thuc hién hop dong,
do bi don vi pham nghia vu thanh toan nén nguyén don khdi kién 1a c6 co so
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chap nhan theo quy dinh tai Diéu 91, 95, 98 Luat cac t6 chiic tin dung nim
2010. P6i voi yéu cau bi don tra sb tién 4.000.000d¢ dé mua phi bao hiém
khoan ng vay tin dung, thay: hai bén c6 théa thuan phia nguyén don s€ mua
bao h1em khoan vay cho bi don vé6i phi 1a 4.000.000d va s& cong s tién nay
vao sb tién vay nhung bi don xac dinh khong hé nhan dugc ching tir gi vé
viéc mua bao hiém nay. Ngoai ra, tai phién toa ngay 29/9/2017 Toa an da tam
dimg phién toa va ra Quyét dinh y€u céu cung cap chimg cur dbi voi nguyén
don vé viéc yéu cau cung cap tai liéu, chimg cr lién quan dén viéc phi bao
hiém nhung dén tai phién toa hém nay, nguyén don xac dinh khong cung cap
duogc cac tai liéu chung cur lién quan dén van dé nay. Mat khac, theo quy dinh
tai khoan 4 DPiéu 91 Bo luat to tung dan sy nam 2015: “Puong sy c6 nghia vu
dua ra ching cir dé chimg minh ma khong dua ra dugc chung cir hodc khong
dua ra du chimg ct thi Toa 4n giai quyét vu viéc dan sy theo nhiing chung cir
da thu thap duogc co trong hd so vu viéc”. T nhitng phén tich trén, yéu cau
ctia ctia nguyén don yéu cau bi don thanh toan phi mua bao hiém 4.000.000d
1a khong c6 co s& chap nhan. Do nguyén don chi duoc chép nhan sd tién gbc
bi don dé vay 1a 80.000.000d nén so tién gbc, i, s6 tién phai tra hang thang
theo muirc 13i sudt va thoi han tra nhu hai bén da thoéa thuan duoc tinh cu thé
nhu sau:

S6 ky Ngat%;ﬂa”h Du ;‘(‘; diu S:rge;laglglal Gée Lai
thang
1 1/9/2013 | 80,000,000 | 3,600,000 | 1,188,889 | 2,411,111
2 1/10/2013 | 78,811,111| 3,600,000 | 1,301,343 | 2,298,657
3 1/11/2013 | 77,509,769 | 3,600,000 | 1,339,298 | 2,260,702
4 1/12/2013 | 76,170,470 | 3,600,000 | 1,378,361 | 2,221,639
5 1/1/2014 | 74,792,109 | 3,600,000 | 1,418,563 | 2,181,437
6 1/2/2014 | 73,373,545 | 3,600,000 | 1,459,938 | 2,140,062
7 1/3/2014 | 71,913,607 | 3,600,000 | 1,502,520 | 2,097,480
8 1/4/2014 | 70,411,087 | 3,600,000 | 1,546,343 | 2,053,657
9 1/5/2014 | 68,864,744 | 3,600,000 | 1,591,445 | 2,008,555
10 1/6/2014 | 67,273,299 | 3,600,000 | 1,637,862 | 1,962,138
11 1/7/2014 | 65,635,437 | 3,600,000 | 1,685,633 | 1,914,367
12 1/8/2014 | 63,949,804 | 3,600,000 | 1,734,797 | 1,865,203
13 1/9/2014 | 62,215,006 | 3,600,000 | 1,785,396 | 1,814,604




14 1/10/2014 60,429,611 3,600,000 | 1,837,470 | 1,762,530
15 1/11/2014 58,592,141 3,600,000 | 1,891,063 | 1,708,937
16 1/12/2014 56,701,079 3,600,000 | 1,946,219 | 1,653,781
17 1/1/2015 54,754,860 3,600,000 | 2,002,983 | 1,597,017
18 1/2/2015 52,751,877 3,600,000 | 2,061,404 | 1,538,596
19 1/3/2015 50,690,473 3,600,000 | 2,121,528 | 1,478,472
20 1/4/2015 48,568,945 3,600,000 | 2,183,406 | 1,416,594
21 1/5/2015 46,385,540 3,600,000 | 2,247,088 | 1,352,912
22 1/6/2015 44,138,451 3,600,000 | 2,312,629 | 1,287,371
23 1/7/2015 41,825,823 3,600,000 | 2,380,080 | 1,219,920
24 1/8/2015 39,445,742 3,600,000 | 2,449,499 | 1,150,501
25 1/9/2015 36,996,243 3,600,000 | 2,520,943 | 1,079,057
26 1/10/2015 34,475,300 3,600,000 | 2,594,470 | 1,005,530
27 1/11/2015 31,880,830 3,600,000 | 2,670,142 929,858
28 1/12/2015 29,210,687 3,600,000 | 2,748,022 851,978
29 1/1/2016 26,462,666 3,600,000 | 2,828,172 771,828
30 1/2/2016 23,634,494 3,600,000 | 2,910,661 689,339
31 1/3/2016 20,723,833 3,600,000 | 2,995,555 604,445
32 1/4/2016 17,728,278 3,600,000 | 3,082,925 517,075
33 1/5/2016 14,645,353 3,600,000 | 3,172,844 427,156
34 1/6/2016 11,472,509 3,600,000 | 3,265,385 334,615
35 1/7/2016 8,207,124 3,600,000 | 3,360,626 239,374
36 1/8/2016 4,846,498 4,987,855 | 4,846,499 141,356

TOTAL 130,987,855 | 80,000,000 | 50,987,855




Pbi véi s6 tién bi don di tra cho nguyén don 1a 21.400.000d, Hoi dong
xét xu théy Bi don da thanh toan dugc 14 1an va mdi dot tra déu qua han thoi
han cua moi ky thanh toan. Theo quy ché cho vay cua cac to chuc tin dung thi
khoan ng vay bi qua han tra ng, t6 chirc tin dung thyc hién theo thtr tu no gbc

thu trude, no 13i tién vay thu sau ; do d6 sb tién gdc va 1ai bi don da tra 1a :

6 ky Ngay th;gz thasr‘?hﬁti‘;n Gée da tra dwoe | Lai da tra dugc
1 10/9/2013 | 3,800,000 1,388,889 2 411,111
2 15/11/2013 | 2,000,000 1,301,343 698,657
3 29/11/2013| 2,100,000 1,339,298 760,702
4 3/10/2014 | 3,500,000 1,378,361 2,121,639
5 21/11/2014 | 1,000,000 1,000,000 -
6 30/12/2014 | 1,000,000 1,000,000 i
7 31/01/2015| 1,000,000 1,000,000 i
8 16/3/2015| 1,000,000 1,000,000 ]
9 4/5/2015 | 1,000,000 1,000,000 i
10 17/6/2015 | 1,000,000 1,000,000 i
11 30/7/2015| 1,000,000 1,000,000 i
12 3/0/2015| 1,000,000 1,000,000 i
13 20/2/2016 | 1,500,000 1,000,000 i
14 3/3/2017 500,000 500,000 i

TOTAL 21,400,000 14,907,891 5,992,109

Thoi han thanh toan: Do bi don vi pham nghia vu thanh toan da lau gay
anh huong dén quyén, 1oi ich hop phap ctua nguyén don nén can budc bi don
co trach nhiém thanh toan mdt 1an ngay sau khi an c6 hiéu luc phap luat.

Viéc nguyén don khéng yéu cau tinh 14 ké tr ngay
02/8/2016 cho dén ngay xét xu so tham va yéu cau tinh 13i suat phat sinh do
chim tra tién theo Diéu 357 Bo luat dan su 1a khong trai quy dinh cua phap
luat nén Hoi dong xét xir ghi nhan.



Vé 4n phi : Bi don phai chiu 4n phi trén s tién 109.587.855d, nguyén
don phai chiu an phi trén so tién khong dugc chap nhan 1a 6.025.1454.

Vi cac lé tren,
QUYET PINH:

- Can ctr Diéu 21, khoan 3 Piéu 26, diém a khoan 1 Diéu 35, diém a
khoan 1 Piéu 39, khoan 1 Diéu 273 va Diéu 280 Bo luat T6 tung Dan sy nam
2015;

- Can ct Piéu 357 Bo luat Dan sy nim 2015;
- Can ct Diéu 91, 95, 98 Luat cac to chirc tin dung nam 2010;
- Can ¢t Diéu 26 Luat Thi hanh 4n dén sy sira doi, b sung nam 2014;

- Can clr khoan 4 Piéu 26 Nghi quyét sb 326/2016/UBTVQH14 ngay
30/12/2016 cua Uy ban thuong vu Qudc Hoi quy dinh vé mirc thu, mién,
gidm, thu, ndp, quan ly va sur dung an phi, 1€ phi Toa an.

1. Chap nhan mét phan yéu cau cua nguyén don - Ngan hang Thuong
mai CO phan V d6i véi ba Ngo Le Q..

1.1. Budc ba Ngd Lé Q phai thanh toan cho Ngan hang Thuong mai C6
phan V sd tién 109.587.855d (Mot tram 1¢ chin triéu nim trim tdm muoi bay
ngan tam trim nim muoi 1im déng) bao gdm no gbc la: 65.092.109d (Sau
muoi lam triéu khong tram chin muoi hai ngan mét tram 1€ chin déng), no lai
44.495.746d (Bon muoi bon tridu bon traim chin muoi 1am ngan bay tram bon
muoi sau dong) do vi pham nghia vy thanh toan tai don dé nghi vay von kiém
hop dong tin dung s6 20130727-500000-0065 ngay 29/7/2013 gitta Ngan
hang Thuong mai C6 phan V va ba Ngo Lé Q .

Thanh toan mot 1an ngay sau khi an c6 hi¢u luc phap luét.

1.2. Ghi nhan y kién cua nguyén don khong yéu cau tinh 13i ké tir ngay
02/8/2016 cho dén ngay 30/10/2017.

2. An phi dan sy so thim: Bj don phai chiu an phi 5.479.393d (Nam
triéu bon tram bay muoi chin ngan ba tram chin muoi ba déng).

Ngan hang Thuong mai C6 phan V phai chiu 4n phi dan su so tham la
301.257d (Ba tram 1é¢ mot ngan hai trim nim muoi bay dong) dugc can trix
vao tién tam Gng an phi di ndp 2.890.325d (Hai triéu tdm tram chin muoi
ngan ba trim hai muoi 1dm ddng) theo bién lai thu tién tam Gng &n phi, 1& phi
s6: AA/2017/0006147 ngay 04/5/2017 ctia Chi cuc Thi hanh 4n dan su quan
Tan Binh, Thanh phd H6 Chi Minh. Hoan lai Ngan hang Thuong mai C6 phan
V s6 tién 2.589.068d (Hai triéu nim trim tdm muoi chin ngan khéng trim sau
muoi tdm dong).



3. Trudng hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu
2 Luat Thi hanh an dan sy stra d6i, b6 sung nim 2014 thi nguoi duoc thi hanh
an dan sy, nguoi phai thi hanh 4n dan su c6 quyén thoa thuan thi hanh én,
quyén yéu cau thi hanh an, ty nguyén thi hanh an hodc bi cudng ché thi hanh
an theo quy dinh tai céc Diéu 6, 7, 7a, 7b va 9 Luét Thi hanh 4n dan sy sira
ddi, bd sung nam 2014; thoi hi€u thi hanh an duogc thuc hién theo quy dinh tai
Piéu 30 Luat Thi hanh 4n dan sy stra d6i, bd sung nam 2014.

4. Truong hop ba Ngd Lé Q cham thuc hién nghia vu thi ba Ngo Lé Q
phai tra 13i dbi v6i s6 tién cham tra tuong Gng voi thoi gian cham tra. Lai suat
phat sinh do cham trd dugc xac dinh theo thoéa thuan ctia cac bén nhung khong
dugc vuot qua mic 1ai suat duoc quy dinh tai khoan 1 Diéu 468 cta Bo luat
Dan sy nam 2015; Néu khong c6 théa thuan thi thuc hién theo quy dinh tai
khoan 2 Diéu 468 ctia B luat Dan sy nam 2015.

5. Vé quyén khang céo, khang nghi: Nguyén don, bi don c6 mit tai
phién toa dugc quyén khang céo trong thdi han 15 ngay ké tir ngay tuyén an.
Vién kiém sat nhan dan cung cip, Vién kiém sat nhan dan cép trén duoc
quyén khang nghi theo quy dinh cua B¢ luat T4 tung dan su.

TM. HOI PONG XET XU SO THAM
Noi nhén: THAM PHAN - CHU TQA PHIEN TOA

- TAND Tp. H6 Chi Minh;
- VKSND Q.Téan Binh;

- CC THADS Q.Téan Binh;
- Cac duong su;

- Luu véan phong, ho so.

Mai Thi Bich Thao



