TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH KHANH HOA Poc lap — Tw do — Hanh phiic

Sb: 54/2023/DS-PT

Ngay: 24/5/2023

VV: “Tranh chdp hop dong
mua ban can ho”

, ‘ NI:IAN DANH )
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH KHANH HOA

- Thanh phéin Hpi dong xét xir phiic thdm géom co:

Tham phan - Chu toa phién toa: Ong Pham Pinh Thanh

Céac Tham phan: Ba Lé Thi Hién

Ong Nguyén Hong Tuan

- Thu ky Toa an ghi bién bdn phién toa: Ba Pham My Ngoc — Thu ky
TAND tinh Khanh Hoa.

- Dai dién Vién kiém sdt nhéin din tinh Khanh Hoa tham gia phién toa:
Ba Lé Pang Phuong Hué - Kiém sat vién.

Ngay 24 thang 5 ndm 2023, tai try s¢ Toa &n nhan dan tinh Khanh Hoa xét
xtr phuc tham cong khai vu an dan sy thu 1y s6: 12/2023/TLPT-DS ngay 07 thang
02 nam 2023, vé viéc: “Tranh chdp hop dong mua bin can hé”.

Do ban 4n dan su so thim s6: 46/2022/DS-ST ngay 09 thang 9 nam 2022
ctia Toa 4n nhan dan thanh phé Cam Ranh, tinh Khanh Hoa bi khang cao.

Theo Quyét dinh dua vu an ra xét xtr s6: 49/2023/QDXX-DSPT ngay 20
thang 4 nam 2023, Quyét dinh hodn phién toa sd 56/2023/QDPT- DSPT ngay
08/5/2023, gitra:

* Nguyén don: Ba Pinh Thi S, sinh nam 1977,

Dia chi: S6 F chung cu A, , phuong A, quan T, TP ..

Pai dién theo iy quyén: Ba Lé Thuy Q, sinh ndm 1975; Dia chi: S6F C, quan
H, thanh phd Hai Phong (gidy uy quyén sé cong chung 002777, quyen sO
04/2022TP/CC-SCC-HDPGD ngay 25/4/2022 tai Van phong C, Thanh phd H6 Chi
Minh). (Vang mit)

* Bi don: Cong ty c6 phan T1;

Pia chi: L6 T, 16 D, Lo T, khu D, khu D ban déo C, phuong C, thanh phd C, tinh
Khanh Hoa.

Nguoi dai dién theo iy quyén: Ba Liéu Thi Ngoc L va ba Tran Thi Thanh
T (Gidy uy quyén ngay 01/4/2022). Ba L (C6 mat), ba T (Vang mit).

* Nguoi khang cao: Ba Pinh Thi S (nguyén don).

NOI DUNG VU AN



Theo Bdn dn dén su so tham cia Toa dn nhén dan thanh phé Cam Ranh
tinh Khanh Hoa va cac tai liéu co trong hé so vu an thi ndi dung vu an dwoc tom
tdit nhw sau:

Ngay 22/3/2018, ba Pinh Thi S va cha dau tu - Cong ty C6 phan T1 (sau
day goi tat 1a Cong ty) c6 ky két Thoa thuan ky quy

LiA05-33/TTKQ-THE ARENA22032018.

Ngay 09/01/2019, ba S va Cong ty da ky két Hop ddng mua ban cin ho sd
LiA05-33/HDMB/THE ARENA (sau day goi tit 1a Hop déng) dé mua can ho sb
LiA05-33 tai tﬁng E Toa L thugc dy an T, di¢n tich st dung: 32.3m tai dia chi: Lo
T,16 D, Lo T, khu D, khu D ban dao C, phudng C, thanh phé C, tinh Khanh Hoa;
muc dich str dung: Str dung lam can hg du lich khong hinh thanh don vi ¢; nguén
gbc dat: Thué dat tra tién mot 1an cho ca thoi gian thué; tong gia tri can ho la:
1.308.587.692 dong.

Tong s6 tién ba S thanh toan cho bi don 1 408.933.655 dong tuong duong
v6i 30% gié tri can ho theo quy dinh tai Phu luc 2 cia Hop dong. Theo thoa thuan
va ndi dung ctia phy luc dinh 01 ctia Hop dong, thdi gian Cong ty ban giao cin ho
du kién 1a thang 06/2020.

Nguyén don cho rang tir thang 8/2020 da phat hién Cong ty c6 nhiéu sai
pham lam anh huong téi cac cht s& hitu mua cin ho nén da nhiéu 1an gui vin ban
dé nghi thanh 1y hop dong hoan tra lai tién nhung bi don tir chbi khong chap nhén.

Céc sai pham cu thé nhu:

- M ban khi chua c6 gidy phép xay dung, chao ban du an khi khong dugc
co quan chtrc nang phé duyét, vi pham khoan 1 Diéu 55 cua Luat kinh doanh bat
dong san. Ban can h¢ du lich nhung trong ndi dung gidy phép xdy dung 89 chi
duogc cap phép xay dung “khdi khach san” cao tang.

- Quang cdo chao ban du an sai sy that: Cac can hd chao ban khong c6 trong
quy hoach dugc duyét, quang céo c6 ngan hang bao 1anh cho dy an nhung thuc té
khong c6 ngan hang nao bao lanh cho tién do dy an.

- Ty y thay d6i thoi gian ban giao, cham thoi gian ban giao 8 thang, khong
cung cap tién do xdy dung nhu cam két.

- Trong hop dong ghi nguon gdc dat: DAt tra tién thué dat mot 1an cho ca
thot gian thué nhung khong ghi 1o thoi gian thué 1a bao nhiéu nam.

- Can ho khong thudc truong hop duoc cap gidy ching nhan quyén so hiru
nhu thoa thuan trong hop dong.

Do do, nay nguyén don khoi kién, nguyén don duoc quyén don phuong
cham dat hop dong, yéu cau bi don hoan tra toan bo sd tién da ndp, 14i phat sinh
va tién phat hop déng 20% can ctr theo Piéu 12.2.2, Diéu 13.2.4 cua Hop dong
cu thé nhu sau:

1. Yéu ciu hiy hop dong mua ban can hd sé LiA05-33/HPMB-THE
ARENA ngay 09/01/2019.

2. Yéu cau Cong ty cd phan T1 hoan tra cho nguyén don s tlen la
627.631.373 dong, gdm: tién thanh todn mua cin ho 408.933.655 dong; tién 1ai
114.092.489 dong va tién phat 104.605.228 (twong duong 20% gia tri vi pham).



Pbi voi yéu cau phan td cia bi don thi nguyén don khéng dong y vi cho
rang bi don c6 nhiéu sai pham khi giao két hop dong va qua trinh thuc hién hop
dong bi don da cham ban giao can ho nén khong c6 co so cho viée chim dut hop
déng va phat vi pham, boi thuong thi€t hai nhu b1 don yéu cAu.

* Theo cdc tdi lidu cé trong hé so' vu édn va qud trinh gidi quyét vu dn, dai
dién theo 1y quyén ciia bi don trinh bay:

Ba Pinh Thi S dd mua can hd LiA05-33 thudc Toa Li (ky hiéu A1) theo
Hop dong mua ban cin hd sé LiA05-33/HPDMB/THE ARENA ky ngay
09/01/2019. Thong tin cu thé vé hop ddng: Téng gia ban can ho: 1.332.380.196
d6ng; Gia ban cin ho: 1.308.587.692 dong; Kinh phi bao tri: 23.792.504 dong;
Dién tich dy kién theo hop dong: 32.3m; Pon gia: 41.250.161 dong/m; Pa thanh
toan: 458.006.655 dong, tuong duong khoang 35% Gia tri Hop dong cht khong
phai 408.933.655 dong twong duong vai 30% gia tri can ho nhu nguyén don trinh
bay.

Déi véi cac yéu cau khoi kién ciia nguyén don, bi don khong dong ¥, bi
don khang dinh khong c6 co sé dé nguyén don yéu cau Toa an hity Hop dong mua
ban can ho bai:

- Hop dong duoc cac bén giao két trén tinh than tu do, tu nguyén va binh
dang theo cac nguyén tac co ban ctia Bo luat Dan sy hién hanh. Subt qua trinh
thuc hién hop dong, bi don khong lira dbi nguyén don ma thuong xuyén thong tin
cong khai lién quan dén Dy an.

- Muc dich cua hop déng da dat duoc, bi don da hoan thanh viéc xay dung
can ho. Viée nguyén don dé nghi Toa an tuyén huy hop ddng 1a khong phu hop,
khéng c6 co s va gy anh hudng dén tinh 6n dinh cta giao dich da ky két nhu
Sau.

+ Muc dich hai bén hudng dén khi ky két hop dong 1a viéc xay dung va ban
giao can ho du lich LiA05-33 dén nay da dat duoc. Do d6 khong thé cho rang hop
déng co dbi tuong khong thé thuc hién dugc. Pén nay, bi don da xay dung, hoan
thién can ho va di duge Cuc G vé chat lugng cong trinh xay dung - Bé X nghiém
thu hoan thanh cong trinh, dua vao str dung (Thong bao s6 102/GD- GD3/HT ngay
01/6/2021 cua B X). Bi don ciing dé guri Thong bao dén Nguyén don vé viéc Can
ho da du diéu kién ban giao va bat dau ban giao can ho cho Khach hang tur ngay
18/06/2021; dong thoi dé nghi Nguyén don tiép tuc thanh toan dé du diéu kién
nhan ban giao cin nhung dén nay Nguyén don chwa thanh toan dé nhan ban giao.
Theo do, bi don da hoan thanh nghia vu cia minh theo HDMB can h¢ da ky két.

+ Sy kién Uy ban nhan dan tinh T2 dimg giai quyét thi tuc hanh chinh cac
Du an Bét dong san do sy kién Thanh tra Chinh phu anh huong dén qua trinh xin
cap gidy phép xay dung diéu chinh s 89/GPXD-SXD cua Dy an The Arena. Va
viéc b1 don dugc cap Glay phép xay dung s 89/GPXD-SXD ngay 15/11/2019
duogc hiéu 1a mot vin ban bo sung nhu da thoa thuan véi nguyén don tai thoi diém
ky két hop dong. Pong thoi, dac diém, thiét ké can ho LiA05-33 theo hop dong
hoan toan phu hop véi thiét Ké co 50, thidt ké k¥ thuat d3 duoc Bo X phé duyét va
gidy phép xay dung s6 89/GPXD-SXD do So Xay dung cap, qua d6 cho thay ddi



tugng hop dong van khong thay doi va hop phap, phu hop quy dinh phap luat va
da hién hitu trén thuc té.

+ Sau khi duoc cap Gidy phép xay dung sd 89/GPXD-SXD, Cong ty T3
cling d3 théng bao cho Khach hang biét bang van ban va c6 chinh sach tri 4n dén
Khach hang vi d3 ddng hanh cing Dy 4n vuot qua giai doan kho khin vé phap 1y,
cu thé: Thong bao s 39/2020/ARENA-TB-BGD ngay 28/3/2020 vé Chuong trinh
tri &n danh cho Chu s¢ hitu da thanh toan du tir 30% gia tri can hg; Thong bao s6
003/2020/ARENA/TB-BGD ngay 08/01/2020 vé Thong tin lién quan Du 4n The
Arena, bi don cling cap nhat toan dién déy du vé ho so phap ly, thong tin vé tinh
trang thi cong cia Dy an cho khéach hang, trong d6 c6 nguyén don.

Vé Giéy ching nhan Can ho: Can ho du lich 1a san phém bat dong san maoi
trén thi truong va ¢ can ¢ phap 1y dé Co quan Nha nudc xem xét viée cap Gidy
Chtrng Nhan cta cin ho du lich nham dam bao quyén va loi ich hop phap cho céac
Chu Sé hiru. Ngay 14/02/2020, B6 T4 di ban hanh vin ban s6 703/BTNMT-
TCQLDD hudng dan S¢ T5 cac tinh, thanh phd truc thude Trung vong vé viée
cdp Gidy Chung Nhan ctia cin Ho du lich. Theo d6, Vin ban sb 703/BTNMT-
TCQLDD Hudng din ché do st dung dat va viéc ching nhan quyén sé hitu cong
trinh xay dyng khong phai nha ¢ néu rd, “truong hop du an c6 cong trinh can ho
du lich, biét thy du lich c6 du diéu kién dugc chuyén nhuong theo quy dinh cua
Luat kinh doanh bat dong san thi viéc chung nhan quyén so hitu cong trinh xay
dung cho bén nhan chuyen nhuong dugc thuc hién theo quy dinh tai Diéu 32 cua
nghi dinh s 43/2014/ND-CP ngay 15/05/2014 cua Chinh phu quy dinh chi tiét
thi hanh mot sd diéu cta Luat dat dai, Khoan 22 Piéu 2 cua Nghi dinh sO
01/2017/ND-CP ngay 06/01/2017 cua Chinh phu, stra d6i, bd sung mot sb nghj
dinh chi tiét thi hanh Luat dat dai”. Ngay 8/9/2021, T6 - B6 T4 c6 vin ban sb
1990/TCQLPD-CDKDD huéng dan S& TS v/v gh1 Gidy chung nhan dbi véi
truong hop chimg nhan quyén sé hitu cong trinh xay dung khong phai 1a nha &
d6i v6i loai hinh can ho du lich. Thyuc té, UBND tinh K d3 cap Giay ching nhan
Can ho du lich cho mét sb du an trén dia ban tinh Khanh Hoa. Do d6, HDMB ¢6
quy dinh trach nhiém ctia Chu Pau Tu vé viéc 1am thu tuc dé nghi cap gidy ching
nhdn cdn ho cho Khéach hang mua can hd du lich 1a phu hop quy dinh phap luat
va bao vé tot quyén loi ctia ngudi mua can hd du lich.

Vé viéc thuc hién bao lanh ngan hang: Luat Kinh doanh bat dong san quy
dinh chu dau tu du 4n bat dong san bat budc phai c¢6 bao lanh cuia ngan hang trudc
khi ban, cho thué mua nha & hinh thanh trong twong lai. Tuy nhién, ddi v6i cac du
an bat dong san khac, Luat Kinh doanh bat dong san khong quy dinh chi dau tu
du an bat dong san bat budc phai co bao lanh ciia ngan hang trude khi ban, cho
thué mua. Du an The Arena la Du an dugc UBND tinh K chép thuan chu truong
xay dung Can ho du lich va Biét thy du lich, khong phai 1a du an nha ¢. Vi vay,
viéc mo ban cac Can ho du lich tai Dy an The Arena khong chiu su diéu chinh
ctia cac quy dinh ctia phap luat vé nha ¢ (khong yéu cau bao lanh ngan hang)

Nhu vy, bi don cho rang ndi dung hop dong hoan toan phu hop véi quy
dinh phép luat, dugc cac bén ky két trén co so tu do, tu nguyén, phu hop véi quy



hop ddng. dinh phéap luat dan su, khong c6 co sé dé nguyén don dé nghi Toa an
tuyén huy

Pén nay Cong ty T3 d3 hoan thanh nghia vu ciia Bén Ban, di xay dung
hoan thién can hd LiA05-33, muc dich Hop déng da dat duoc, con phia Nguyén
don van dang vi pham nghiém trong nghia vu thanh toan. Ngay 15/06/2021 Cong
ty T3 giri t6i Nguyén don thong bao 51/2021/TB-TTCR Thu ngé vé thong tin du
an da hoan thanh va sin sang cho viéc ban giao cin ho, déng thoi thong bao thoi
gian thanh toan dé du 70% la trudc ngay 24/06/2021, tuy nhién, Nguyén don
khong thuc hién viéc thanh toan nhu thong bao trén. Dén ngay 28/04/2022, Cong
ty T3 giri thong bao s6 36/2022/TB-TTCR vé viéc cham dit hop ddng mua ban
do Nguyén don vi pham nghia vu thanh toan, thau hiéu kho khan cta khach hang
trong tinh hinh dich bénh nén Céng ty T3 van tao diéu kién dé khach hang tiép
tuc hop ddng mua ban khi thanh toan dt 95% gid ban cin hg, thoi han thanh toan
khong qua ngay 15/05/2022. Thé hién thién chi tich cuc cia CPT trong viéc hop
tac gifta cac bén mac du Nguyén don dang cham thanh to4dn nghiém trong. Du
vay, phia Nguyén don van khong c6 dong thai thanh toan tiép theo.

Can ctr theo quy dinh tai Piéu 12.1.2 Hop dong thi: “Trong qud trinh thie
hién Hop déng ndy, néu tong thoi gian qud han thanh todn ciia bén mua doi véi
tat ca cac dot phai thanh toan quy dinh tai Piéu 3 va Phu Luc 2 virot qua 45 (bén
muoti lam) ngay thi bén ban c6 quyén don phwong cham dirt Hop dong theo Diéu
13 va c¢6 cdc quyén khdc theo quy dinh cua phdp ludt”.

Tinh tir thang 6/2021 dén nay, tong thoi gian qua han thanh toan d6i véi
dot thanh toan cua ba S d6i v6i can ho da bi kéo dai qua 45 ngay. Can ctr Hop
ddng, Cong ty H c6 quyen don phuong cham dut Hop dong voi nguyén don. Can
ctr theo quy dinh tai Piéu 13.2.2 Hop dong thi Cong ty c6 toan quyén:

“a) Bén ban dugc quyén ban can ho cho khach hang khac ma khong can c6
su dong ¥ cia bén mua;

b) Sau khi bén ban thanh cong cin hd cho khach hang méi khac, diém
13.2.2 (a) (diéu nay bao gdm ca viéc ban giao cin ho va thu tién day du v khach
hang méi khac), bén ban s& hoan tra lai s6 tién ma bén mua d thanh toan theo
hop ddng (khong tinh 14i) sau khi trir di cac khoan sau:

(i) Tién 13i do cham thanh toan trén khoan cham thanh toan cia bén mua
v6i 13i suat bang 0,05%/ngay ké tir ngay dén han thanh toan cho dén ngay ban
thanh cong can ho cho khach hang khac;

(ii) M6t khoan tién phat vi pham hop ddong tuong duong véi 20% gia ban
can ho;

(ii1) Cac thiét hai khac ma bén ban phai ganh chiu do hanh vi vi pham cua
bén mua (bao gdm ca chi phi ban hang phat sinh tir viéc phai ban can hg)”. Tur ly
do trén, bi don yéu cau phan té ddi v6i nguyén don va dé nghi Toa an giai quyét
nhu sau:

1. Xé4c dinh Hop dong mua ban cin ho LiA05-33 giita Cong ty Co phan T1
va nguyén don bi cham dirt do nguyén don vi pham nghia vu thanh toan.

2. Yéu cau nguyén don phai thanh toan cho Cong ty T7 s tién ciia can ho
LiA05-33 1a: 660.230.400 dong, cac khoan bao gom:
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- Tién i tinh trén khoan cham thanh toan ctia Bén Mua véi 13i suat bang
0,05%/ngay ké tir ngdy dén han thanh toan cho dén ngay ban thanh cong Cin Ho
cho khach hang khac (tinh tur ngay 10/12/2019 dén ngay 15/8/2022): 244.043.243
dong;

- Mot khoan tién phat vi pham Hop Pdng twong dwong véi 20% Gia Ban
Cin Ho: 261.717.538 dong (20% X 1.308.587.692 dong);

- Cac thiét hai khac ma Bén Bén phai ganh chiu do hanh vi vi pham cta
Bén Mua (tam tinh dén ngay 15/8/2022): 154.469.919 dong, gom:

+ Thudng cho nhan vién sale: 88.000.000 dong

+ Phi hoa hong: 66.469.619 dong

Tai phién toa, bi don trinh bay: Tuy nhién, thyc té dén nay, Nguyén don da
thanh toan s tién mua cin ho cho Bi don 13 458.006.655 déng.

Do d6, nham hd tro Nguyén don, Bi don thay d6i s6 tién phan t6 va chi yéu
cau Nguyén don thanh toan bang véi so tién Nguyén don da thanh toan tién mua
can ho cho Bi don, cu thé:

+ Thudng cho nhan vién sale: 88.000.000 dong

+ Phi hoa hong: 66.469.619 dong

+ Tién phat vi pham HPMB: 261.717.538 dong, tuy nhién ching toi chi
yéu cau nguyén don thanh toan tién phat vi pham HDMB 14 63.208.674 dong

+ Tién 13i cham thanh toan: 244.043.243 dong, tuy nhién, ching t6i chi yéu
cau nguyén don thanh toan tién 14i cham thanh toan 1a 240.328.362 dong (chi tiét
Béng 131 dinh kem).

Nhu vy, Nguyén don phai thanh toén s6 tién 458.006.655 dong.

Trong trudng hop, yéu cau phan té nay dugc Hoi dong xét xtr chip nhan
thi Nguyén don khong phai thanh toan thém cho Bi don.

Tai Ban 4n dén sy so thim sb: 55/2022/DS-ST ngay 22 thang 9 ndm 2022
ctia Toa 4n nhan dan thanh phé Cam Ranh, tinh Khanh Hoa d quyét dinh:

* Can cu:

Cac Diéu 26, 35, 39, 144, 147, 157, 158 Diéu 244 va Dicu 273 B ludt to
tung dan su;

Cac Diéu 117, 118, khoan 1 Diéu 156, Diéu 418, Khoan 5 Diéu 428, Diéu
430 B0 luat dan su 2015;

Diém c khoan 1 Diéu 175, diém d khoan 2 Diéu 179, diém b khoan 2 Diéu
183 va khodn 1 Diéu 189 Luat Dét dai 2013

Cac Piéu 16, 17, 18, 55 Luat Kinh doanh Bat dong san nam 2014;

Céac Diéu 48, 49 Luat du lich nam 2017.

Diéu 26 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban
Thuong vu Quédc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va st
dung an phi va 1¢ phi Toa an.

Tuyén xur:

1. Khong chip nhan cac yéu cau khai kién ciia nguyén don ba Dinh Thi S
vé yéu cau huy Hop dong mua ban cin ho sé LiA05-33/HDPMB/THE ARENA ky



ngay 09/01/2019 va yéu cau hoan tra s6 tién 627.631.373d (Sdu tram hai muoi
bay triéu, sdu tram ba mwoi mot nghin ba tram bdy muwoi ba dong).

2. Chap nhan yéu cau phan td cta bi don Cong ty C6 phan T1 dbi véi
nguyén don vé yéu cau don phuong cham dat hop déng. Tuyén chidm dut Hop
d6ng mua ban cin ho s6 LiA05-33/HDMB/THE ARENA ky ngay 09/01/2019 va
cac phu luc dinh kém. Budc nguyén don phai boi thuong thiét hai sd tién
458.006.655d (B tram nam muwoi tam triéu, khong tram le sau nghin, sau tram
ndam muwoi ldm déng), s6 tién nay dugc khau trir vao s tién ma nguyén don da
nop cho bi don dé thanh toan tién mua cin ho sb LiA05-33 1a 458.006.655d (Bén
trdm ndm muoi tam triéu, khong tram 16 sau nghin, sau tram nam muwoi ldm dong).
Do d6, b trir nghia vu ctia cac bén, bj don Cong ty Co phan T1 khong phai hoan
tra lai s tién dd nop thanh toan cho nguyén don.

Ngoai ra, ban 4n so thAim con tuyén vé phan quy dinh thi hanh an, an phi va
quyén khang cdo ctia cac duong su.

Ngay 12/12/2022, nguyén don ba Dinh Thi S c¢6 don khang cio yéu cau stra ban
an so tham. Bai cac 1y do sau: Cong ty CP T1 chao ban can ho du lich khong duoc
co quan Nha nudc cap phép, vi pham thoi gian ban giao can ho, lira déi quang cdo
sai su that vé du an va hity hop dong, boi thuong moi thiét hai cho ba Pinh Thi S.

Tai phién toa phtc thim:

Bi don xin rat mdt phan nodi dung yéu cau khoi kién phan to gom: tién
thudng noéng nhan vién sale 88.000.000d, phat vi pham hop dong 63.208.674d va
mot phan tién 1di chdm thanh toan tinh dén ngay 06 thang 9 nam 2022 la
177.040.379¢d. Tong cong: 328.249.053d

Nguyén don gitt nguyén ndi dung khang céo, c6 don trinh bay y kién va xin
X6t XUr vang mit.

Pai dién Vién kiém sat nhan dan tinh Khanh Hoa tham gia phién toa phat
biéu: Hoi dong xét xir phuc thim di tién hanh ding cac thi tuc theo quy dinh cua
phap luat td tung dan sy va cac duong su da thyuc hién dung cac quyén va nghia
vu theo quy dinh cua phap luat. Pai dién Vién kiém sat dé nghi Ho1 déng xét XU
phuc thém chép nhan viéc rat mot phan ndi dung yéu cau khai kién phan t6 cia
bi don Vvé (tién thuong nong nhan vien sale 88.000.000d, phat vi pham hop dong
63.208.674d va mét phan tién 1di chdm thanh todn tinh dén ngay 06 thang 9 nam
2022 la 177.040.379d). Tong cong: 328.249.053d, khong chap nhan khang céo
ctia nguyén don ba Pinh Thi S va giir nguyén ndi dung ban an dan sy so tham.

NHAN PINH CUA TOA AN:

Trén co so noi dung vu dan, can ci vao tai liéu co trong ho so vy dn da dwoc
tranh tung tai phién toa, Hoi dong xét xir phiic tham nhdn dinh nhw sau:

[1]. V& thu tuc t6 tung: Nguyén don ba Dinh Thi S (nguoi khang cdo), dai
dién theo ty quyén la ba Lé Thay Q co don trinh bay y kién va xin xét XU vang
mat. Can cir khoan 1 Diéu 228 ciia B0 luat t6 tung dan sy, Toa 4n xét xXir vang mit
ba Lé Thuy Q la dang quy dinh cua phap luat.



Tai phién Toa phuc tham bi don rit mot phan noi dung yéu cau khoi kién
phan t6 vé sb tién (tién thurdng néng nhan vién sale 88.000.000d. phat vi pham
hop dong 63.208.674d va mot phan tién ldi chdm thanh todn tinh dén ngay 06
thang 9 nam 2022 la 177.040.379d), Tong cong: 328.249.053d. Hoi dong xét xir
phuc tham xét thay, day 1a su tu nguyén cua bi don, pht hop véi phap luat va cé
loi cho nguyén don (nguoi khdang cdo c6 ban trinh bay ¥ kién va xin xét xir vang
mdt) nén co co sé dé chap nhan.

[2]. V& noi dung: Xét ndi dung khang cio ciia nguyén don, ba Dinh Thi S
dé nghi Toa an cap phiic tham sira Ban an dan su so tham s 55/2022/DS-ST ngay
22 thang 9 nam 2022 ctia Toa 4n nhan dan thanh phé Cam Ranh, tinh Khanh Hoa.
Boi cac ly do sau: Cong ty CP T1 chao ban can h¢ du lich khong duge co quan
Nha nude cap phép, vi pham thoi gian ban giao can ho, Itra déi quang céo sai su
that vé du an va hay hop dong, bdi thudng moi thiét hai cho ba Pinh Thi S. Hoi
dong xét xur phuc tham xét thay:

[2.1] P6i v6i ndi dung yéu cau hity Hop dong mua ban cin ho s6 LiA05-
33/HPDMB-THE ARENA, ky ngay 09/01/2019 giita ba Pinh Thi S va Cong ty c6
phan T1 do Céng ty C6 phan T1 chua c6 Gidy phép xay dung:

Can hod cac bén thuc hién viéc mua ban thudc Du an 1a cong trinh xay dung
c6 day du ho so duge Uy ban nhan déan tinh K phé duyét theo Quyét dinh chu
truong dau tu s6 3456 QD-UBND ngay 17/11/2017, myc tiéu dy 4n: Pau tu, xay
dung khu du lich, dich vu thuong mai va khu bi¢t thu du lich, can hd du lich;
Quyét dinh s6 3100/QD-UBND ngay 13/12/2012 vé viéc cho Cong ty Co phan
T1 thué dat, giao dat tai cac 16 D14d, TT9b, TT13, thudc khu D-Khu du lich Bac
ban dao C dé sir dung vao muyc dich xay dung khu du lich nghi dudng Tran Thai
Cam R va da duoc cap Glay chtng nhan quyén sir dung dit.

Du an The Arena tién than 1a Dy an Khu D d3 dugc cap glay chimg nhan
dau tu nam 2009 do Cong ty T3 lam chu dau tu ‘va da duoc cap gidy phep xay
dung 1an dau s6 17/GPXD ngay 04/02/2013, gidy pheép xay dung s6 20/SXD-
KTQH ngay 07/02/2013. Vi vay, tai thoi diém ky két HDMB, Cong ty T3 va ba
Dinh Thi S da thoa thuén thong nhat ky két HDMB can cu trén gidy phep xay
dung s6 20/SXD- -KTQH ngay 07/02/2013 va cac gidy phép xdy dung dugc So
Xay dung tinh TS sura d6i, bo sung, dleu chinh vao ting thoi dlem

Pén ngay 15/11/2019, So T5 cap Gidy phép xay dung s6 89/GPXD-SXD
thé hién Cong ty ¢ phan T1 duogc phep xay dung cong trinh thuoc Dy an The
Arena theo Quyét dinh chu truong dau tu s6 3456/Qb-UBND ngay 17/11/2017
cia UBND tinh K va Quyét dinh sé 3826/QD-UBND ngay 15/12/2017 cua
UBND tinh K néu trén cho cac hang muc cong trinh, trong d6 khéi khach san cao
tang A1,A2,A3,A4 duoc goi 1a khéi khach san-can ho du lich. Pay 1a cac can cir
dé Dy 4n duoc trién khai va chi dau tu thue hién viéc chao ban cac cin hd. Luat
kinh doanh bat dong san, Luat xay dung déu khong c6 quy dinh cu thé nao vé diéu
kién mo ban can ho du lich hinh thanh trong tuong lai. Nhu vay vi¢c ba Dinh Thi
S cho rang Cong ty c6 phan T1 khong c6 gidy phép xay dung nhung di ky hop
dong ban cin ho 1a khong c6 so sd; Noi dung khang cdo nay cta ba Pinh Thi S
khong c6 can cir dé chap nhan.



[2.2] Vé diéu kién ban giao can hg va viéc cham ban giao can ho: Dy an T
c6 thiét ké duoc B X tham dinh theo Cong vin sb 755/HDXD-QLDA ngiy
23/11/2018 cua Cuc Q1-Bo X thong bao két qua tham dinh thiét ké co sé cong
trinh T8; Cong vén s 296/HPXD- -QLKT ngay 23/5/2019 cua Cuc Q1-Bo X
thong bao két qua thim dinh thiét ke k¥ thut cong trinh The Arena; dugc cap
gidy phep xay dung diéu chinh s6 89/GPXD-SXD ngay 15/11/2019. Ngay
01/6/2021, Cuc G vé chét lugng cong trinh xay dung-Bo X c¢6 Cong van so
102/QD-GDD3/HT thong bao két qua kiém tra cong tac nghiém thu hoan thanh
cong trinh xdy dung. Tai To trinh s6 5210/TTr-UBND ngay 15/6/2021 ctia UBND
tinh K d4 thé hién: Dy an d thuc hién day du cac quy dinh cta phéap luat vé tha
tuc dau tu, phu hop quy hoach, muc dich stir dung dét, danh gia tdc dong moi
truong, phong chdy chita chay, tham dinh thiét ké, cp phép xay dung.

Trong qua trinh thyc hién Hop ddng phat sinh dai dich Covid-19. Ngay
31/3/2020, Thu tuéng Chinh pht ban hanh Chi thi s6 16/CT-TTg vé viéc thuc
hién céc bién phap cap bach phong, chong dich Covid-19, chinh thirc cach ly toan
xa hoi 15 ngay tir ngay 01/4/2020.

Tai khoan 1 DPiéu 156 B luat Dan sy 2015 quy dinh: “Si kién bat khd
khéang la sw kién xdy ra mot cach khdch quan khéng thé luong trude dwoc va
khéng thé khdc phuc dwoc mdc dit dd ap dung moi bién phdp can thiét va kha
nang cho phép”.

Péi chiéu v6i quy dinh phap luat thi dich bénh Covid-9 dugc xac dinh 1a
su kién bat kha khang, béi 1€: Day la su kién xay ra mot cach khach quan, vuot ra
khoi su kiém soat caa cac bén khi thue hién hop dé)ng; Day la sy kién ma ca hai
bén déu khong thé luong truoe dugce khi ky két hop déng; Khi dich bénh xay ra,
du phia Cong ty dd ap dung moi bién phap dé khac phuc nhung khong thé khac
phuc duoc.

Dich bénh Covid-19 kéo dai di gay tac dong dén hoat dong hoan thién xay
dung va thoi han ban giao cian ho dy kién ctia Cong ty. Do dé, ngay 17/02/2020
Cong ty ra Thong bao s6 05/2020/ARENA-TB-BGD vé anh huong cua dich bénh
viém duong ho hip cap do ching méi ciia vi rat Corona téi hoat dong tai Du an
T; ngay 06/7/2020 Cong ty ra Thong bao s6 57/2020/ARENA-TB-BGPD vé gia
han ban giao can ho do anh hudng cua dich bénh; ngay 30/12/2020 Cong ty ra
Thong bao s6 106/2020/ARENA-TB-BGD vé thoi gian ban giao Cin ho (ngay
ban giao du kién t6i thang 6/2021) theo dung quy dinh tai cac Piéu 8.3.1, 14.1,
14.1.2, 14.3, 14.4 cua Hop dong.

Mac khac, trudce va trong qua trinh thyc hién Hop dong, tor thang 4/2018,
Uy ban nhan dan tinh K ¢6 cac van ban gdm: Vin ban sb 4741/UBND- XDND
ngay 17/5/2018; vin ban s 143/UBND-XDNP ngay 16/4/2018; vin ban sb
144/UBND—XDND ngay 09/5/2018 va vin ban s6 223/UBND ngay 27/6/2019
tam dung cac du an dé cho két luan thanh tra mot s6 du an & tinh Khanh Hoa. Dén
ngay 05/4/2021, Uy ban nhan dan tinh K méi c6 cong vin s6 2619/UBND-XDND
vé viéc bai bo cic van ban yéu cau tam dirng thyc hién thil tuc cta cac du an chd
két luan thanh tra, kiém tra. Viéc Uy ban nhan déan tinh K tam dimg giai quyét thu



tuc hanh chinh cac du an bat dong san dé phuc vu cong tac thanh kiém tra cta
Thanh tra Chinh phu 1a tré ngai khach quan.

Nhu vay, mic du cic bén thoa thuan trong Hop dong vé thoi han ban giao
du kién 1a thang 12/2020 nhung viéc chdm ban giao cin ho (nghia vu hop dong
khong thuc hién dwoc) 1a do su kién bat kha khang va tré ngai khach quan duogc
phan tich & trén, nén Cong ty khong phai chiu trach nhiém dén sy, khong phai boi
thuong thi¢t hai. Viéc chdm ban giao can ho do su kién bat kha khang, tr& ngai
khach quan khong phai 14 can cir ¢é cham dut hodc hity Hop dong.

[2.3] Vé ¥ kién ba S cho rang bi lira ddi qua quang co ctia Cong ty c¢b phan
T1 khong ding thuc té, khong co6 Ngan hang bao lanh:

Du 4n The Arena 1a du 4n dau tu, xay dung can ho du lich, biét thy du lich
khong phai 1a nha ¢ hay nha chung cu theo quy dinh cua Luat Nha ¢ nén viéc quy
dinh Ngan hang thuong mai c6 du nang luc bao 1anh khong phai 1a diéu kién bat
budc ¢6 hiéu lyc ciia hop dong.

[2.4] Tt nhiing nhén dinh trén, Ho1 ddng xét xtr phiic tham nhén thiy khong
c6 co so dé chap nhan yéu cau khang co ctia nguyén don vé viéc tuyén hity Hop
d6ng mua ban can ho sd LiA05- 33/HDMB-THE ARENA, ky ngay 09/01/2019
giita ba Pinh Thi S va Cong ty c6 phan T1 ciing nhu yéu cﬁu Cong ty c6 phan T1
boi thudng so tien 627.631.373d cho ba Dinh Thi S.

3] Vé yéu cau phan t6 ctia bi don: Cham dut hop dong véinguyén don va
yéu cau nguyén don bdi thudng thiét hai theo hop déng. Tong cong sb tién bi don
yéu cau nguyén don phai thanh toan 13 129.757.602d.

[3.1] Ngay 15/6/2021, Cong ty cb phan T1 ra Thong bao sb 51/2021/TB-
TTCR thong bao cho ba Pinh Thi S biét can ho d3 dugc thi cong hoan thién, dam
bao cac diéu kién theo qui dinh cia HPMB dé tién hanh ban giao va thoi gian
nhan ban giao cdn hg tai dia chi Dy 4n va yéu cau ba Dinh Thi S thanh toan sb
tién con lai trudc ngay 24/6/2021 dé nhan ban giao nhung ba Pinh Thi S khong
thuc hién nghia vu ciia minh theo HDMB Ia thanh toan tién va nhan ban giao can
ho.

Theo quy dinh tai Piéu 12.1.2 Hop dong: “Trong qud trinh thuc hién Hop
dong nay, néu tong thoi gian qud han thanh todn ciia Bén Mua doi véi tdt cd cdc
dot phai thanh toan quy dinh tai Piéu 3 va Phu luc 2 vieot qud 45 ngay thi Bén
Ban c6 quyén don phirong cham diet hop dong theo Piéu 13 va c6 cdc quyén khdc
theo quy dinh cua phap luat”.

Vi vay, can cur thoa thudn cua cac bén trong Hop dong, cian ctr quy dinh tai
cac Didu 418, 419, khoan 1, 5 Diéu 428, khoan 3 Diéu 440, Bleu 357 B0 luat Dan
su 2015; Bidu 301, 302, 303 Luat thuong mai 2005 Toa an cap so thAm chap nhan
yéu cau phan té cta bi don; Chidm dut hop dong véi nguyén don, budc ba Pinh
Thi S phai tra sb tién 13i cham thanh toan tinh dén ngay 06/9/2022: 63.287.983d,
tién hoa hong da chi cho dai Iy 66.469.6194 1a co can cir. Do d6, nguyén don con
phai thanh todn cho bi don 129.757.602d.

[3.2] Bu trir nghia vu ctia cac bén va thoi han thanh toén:

[3.2.1] Nguyén don phai tra lai cho bi don s tién phan t6 duoc chap nhan
la 129.757.602d. Nguyén don da thanh todn mua can hg 1a 458.006.655d. Nhu
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vay, Cong ty co phan T1 con phai tra lai cho nguyén don ba Pinh Thi S s tién 13
328.249.0534d.

[3.2.2] Thoi han thanh toan: Theo quy dinh tai Diéu 13.2.3 ctia Hop dong
thi b1 don c6 trach nhi€ém thanh toan cho nguyén don sau khi ban thanh cong can
h¢ cho khach hang moi. Déy la su thoa thuén cua cac bén trong hop ddng nhung
khéng c6 thoi gian cu thé nén can duoc giai thich theo hudéng dam bao quyén loi
ctia cac bén. Tai phién toa so tham dai dién theo iy quyén cua bi don dé nghi theo
thoi han khong quéa 02 (hai) nam ké tir ngdy ban an c¢6 hiéu luc phap luat 1a phu
hop.

[3]. Cac quyét dinh khac clia ban 4n so tham khong c6 khang céo, khang
nghi; Toa an cép phuc thim khong xem xét.

[4]. Vé én phi: Ba Dinh Thi S phai nop 300.000d tién 4n phi dan sy phtic
tham nhung duoc trir vao sb tién tam tmg an phi dan sy phuc tham d3 nop 1a
300.000d (Ba tram ngan dong), theo bién lai thu tam g an phi, 1& phi toa an sd
AA/2022/0000353 ngay 19 thang 12 nam 2022 cta Chi cuc thi hanh 4n dan su
thanh phé Cam Ranh, tinh Khanh Hoa. Ba Pinh Thi S di nop du 4n phi dan su
phuc tham.

Vi cac lé trén;

QUYET PINH:

Cin ctr vao khoan 1, 3 Diéu 308, Piéu 299, Piéu 310 B9 luat t6 tung dan
sunam 2015;

Huy va dinh chi mot phan ban an so tham; Sira ban 4n so tham.

Can ctt vao Dicu 117, Diéu 118, khoan 1 Diéu 156, Dicu 418, Diéu 419,
khodn 1, 5 Diéu 428, khoan 3 Diéu 440, Diéu 357 B0 luat Dan su 2015;

Can ctr vao Diéu 16, Dicu 17, Diéu 18 va Dicu 55 Luat Kinh doanh bat
dong san 2014,

Can ct vao diém ¢ khoan 1 Diéu 175, diém d khoan 2 Diéu 179, diém b
khoan 2 Diéu 183 va khoan 1 Diéu 189 Luat Dat dai 2013;

Cin ctr vao Diéu 48, Diéu 49 Luat Du lich 2017;

Can ctr vao Diéu 301, 302, 303 Luat thuong mai 2005;

Can cu vao Nghi quyét so 326/2016/UBTVQH14 ngay 30 thang 12 ndm
2016 Quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va 18
phi Toa an;

1. Huy va dinh chi mot phan ban an so thim déi voi yéu cau budc nguyén
don ba Pinh Thi S phai thanh toan sb tién (tién thudng néng nhdn vién sale
88.000.000d, phat vi pham hop dong 63.208.674d va mét phan tién 1di chdm thanh
todn tinh dén ngay 06/9/2022 la 177,040,379d) 14 328.249.053d cho Cong ty co
phan T1.

2. Khong chap nhan khang céo ciia ba Dinh Thi S.

Tuyén xir:

2.1. Khong chap nhan yéu cau khéi kién ciia nguyén don ba Dinh Thi S d6i
v6i bi don Cong ty Co phan T1 vé viée tuyén hity Hop dong mua ban can ho sb
LiAO5- 33/HPDMB- -THE ARENA, ky ngay 09 thang 01 ndm 2019 gitra ba Dinh
Thi S va Cong ty cd phan T1 va yéu cau Cong ty cd phan T1 phai tra cho ba Pinh
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Thi S sé tién 627.631.373d (Sdu tram hai muoi bay triéu sau tram ba muoi mot
ngan ba tram bay muwoi ba dong)

2.2. Chap nhan yéu cau phan t0 cua bi don Cong ty C6 phan T1 dbi voi
nguyén don ba Pinh Thi S vé yéu cau don phuong cham dit hop dong. Tuyén
cham dit Hop d6ng mua ban can ho sé LiA05- 33/HPMB-THE ARENA, ky ngay
09 thang 01 nam 2019 giita ba Pinh Thi S va Cong ty cd phan T1. Budc ba Pinh
Thi S phai bdi thuong cho Cong ty C6 phan T1 sd tién 129.757.602d (Mot tram
hai mueoi chin triéu bay tram ndam mwoi bay ngan sdu tram linh hai dong).

2.3. Bu tru nghia vy va thot han thanh toan: Ba Dinh Thi S phai tra lai cho
bi don Cong ty c6 phan T1 so tién phan t6 dugc chap nhan 1a 129.757.602d. Ba
Pinh Thi S da thanh toan tién mua cin ho 1a 458.006.655d. Nhu vay Cong ty co
phan T1 con phai tra lai cho ba Pinh Thi S s tién 1a 328.249.053d (Ba trdam hai
muoi tdm triéu hai tram bon muwoi chin ngan khéng tram ndm ba dong). Thoi han
hoan tra: Khong qua 02 (hai) nam ké tir ngay ban an c¢6 hiéu luc phap luat.

Quy dinh: Ké tir ngay nguwoi dwoc thi hanh dn c6 don yéu cdu thi hanh dn,
néu bén phdi thi hanh dn chdm trd tién thi phdi tra lai doi véi sé tién chdm tra
theo quy dinh tai Piéu 357 cia B ludt dan su.

Truong hop quyét dinh dwoc thi hanh theo quy dinh tai Diéu 2 Ludt thi
hanh an dan sy thi nguoi duoc thi hanh an dan sy, nguoi phai thi hanh an dan sy
c6 quyén théa thudn thi hanh dn, quyén yéu cdu thi hanh dn, tir nguyén thi hanh
dn hoac bi cuong ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 Ludt thi
hanh dn dan su; thoi hiéu thi hanh dn dwoc thuc hién theo quy dinh tai Piéu 30
Ludt thi hanh an dan su.

2.4. V& an phi:

24.1. An phi so tham, chi phi td tung: Cac duong su phai thuc hi¢n theo
Muc 3/ phan Quyét dinh cia Ban 4n dan su so tham s6 55/2022/DS-ST ngay 22
thang 9 nam 2022 caa Toa an nhan dan thanh phé Cam Ranh, tinh Khanh Hoa.

2.4.2. An phi phtic tham: Ba Pinh Thi S phai nop 300.000d tién an phi dan
su phiic thim nhung duoc trir vao s tién tam (mg 4n phi dan su phiic tham di nop
14 300.000d (Ba tram ngan dong), theo bién lai thu tam (mg an phi, 1 phi toa an
s6 AA/2022/0000353 ngay 19 thang 12 nim 2022 ctia Chi cuc thi hanh 4n dan su
thanh phé6 Cam Ranh, tinh Khanh Hoa. Ba Pinh Thi S da ndp du 4n phi dan su
phuc tham.

Céc quyét dinh khac ctia ban 4n so tham khong co khang céo, khang nghi
d3 co6 hiéu luc phap luat ké tir ngdy hét thoi han khang cdo, khang nghi.

Ban an c6 hiéu lyc ké tir ngdy tuyén an.

Noi nh4n: TM. HQI PONG XET XU PHUC THAM
- Vu GDKT I TANDTC THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Khanh Hoa;

- TAND TP Cam Ranh;

- VKSND TP Cam Ranh;

- Chi cuc THADS TP Cam Ranh;
- Puong su;

- Luu hd so vu an, VP.

Pham Dinh Thanh
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