TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap - Tw do - Hanh phuc

Ban 4n s6: 569/2018/KDTM-PT
Ngay: 11/06/2018
V/v tranh chip hop dong dich vu

, _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phan Hpi dong xét xvr phiic thdm gom co:

Tham phén - Chii toa phién toa: Ong Ngd Thanh Nhan

Cdc Tham phan: Ong Nguyén Hong An

Ong Ng6 Vin Diing

- Thw ky phién toa: Ba Vi Thi Thuy Tric

- Dgi di¢n Vign Kiém sdt nhan din Thanh phé Ho Chi Minh tham gia
phién toa: Ba Than Trong Minh Phuong — Kiém sat vién.

Trong cac ngay 05 va 11 thang 6 ndm 2018 tai tru s¢ Toa an nhan dan
Thanh pho HO Chi Minh xét xur phic tham cong khai vu an thy 1y so:
91/KDTMPT ngay 15 thang 9 nam 2017 vé “Tranh chap hgp dong dich vu”.

Do Ban an kinh doanh thuong mai so thim sé 372/2017/KDTM-ST ngay
15 thang 3 nam 2017 cua Toa &n nhan dan quan Binh Thanh bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phiic tham sb: 2238/2018/QD-PT
ngay 17 thang 5 nam 2018, giira cac duong su:

- Nguyén don: Cong ty Co phan G& S; try so: duong T, Phuong A, Quén
B, Thanh ph6 H6 Chi Minh.

Nguoi dai dién hop phdp ciia nguyén don: Ong Alex T; sinh nim 1965; dia

chi: duong V, phuong P, quan T, Thanh phd H6 Chi Minh 1a ngudi dai dién theo
iy quyén ctia nguyén don (Gidy ty quyén ngay 25/01/2018). (c6 mit)

- Bi don: Cong ty Co phan Tiép thi N; tru so: duong D, Phuong C, quan
B, Thanh ph6 H6 Chi Minh.

Ngueoi dai dién hop phap cua bi don: Ba Truong Thi Ngoc N; sinh nam
1978; dia chi: duong M, phuong L, Quan D, Thanh phé H6 Chi Minh, 1a ngudi
dai dién theo phap luat cua bi don. (c6 mat)

- Ngwoi lam chirng: Ol}g I:)S Ngoc L; sinh nam 1982; dia chi: duong H,
Phuong V, quan P, Thanh pho H6 Chi Minh. (vang mat)

- Nguwoi khdng cdo: Bi don Cong ty C6 phan Tiép thi N.
NOI DUNG VU AN:



Trong don khot ki¢n 04/10/12011 va trong qua trinh giai quyét vu dn ciing
nhu tai phién toa so tham, nguoi dai dién hop phdp cia nguyén don la 6ng Alex
T trinh bay:

Ngay 15/02/2011, Céng ty Cb phan G& S (sau day goi 1a Cong ty Go S) va
Cong ty C6 phan Tiép thi N (sau ddy goi 1a Cong ty N) c6 ky hop dong kinh té
s0: 001-01-2011/NDV-HDKT. Theo do6, Cong ty N dat hang cho Cong ty Gd S
san xuat va gia cong quay phim va 1am hau ky tron géi cho bd phim truyén hinh
“Anh chang vuot thoi gian”. Gia tri hop dong 13 2.457.000.000 dong.

Ngay 08/3/2011, Cong ty N da thanh toan cho Cong ty GO S dot I 1a
250.000.000 dong theo hinh thire chuyén khoan.

Ngay 14/3/2011, Cong ty G6 S va Cong ty N c6 ky phu luc hop ddng theo
d6 chinh stra tong gia trj hop dong 1.968.750.000 ddng (trong dé chi c6 05 tap
phim Céng ty GO S thuc hién quay va lam hau ky véi gia 1a 68.250.000 dong/tap
X 5 =341.250.000 dong va 31 tap chi quay phim, khong thuc hién hau ky véi
gia 1 52.500.000 dong/tap x 31 tap = 1.627.500.000 dong).

Ngay 18/3/2011, Cong ty N bé‘g ngd gui thong bao néu ra nhimg ly do
khong dling sy that dé don phuong cham dat hgp dong vai Cong ty GO S.

Tinh dén ngay 18/3/2011, Cong ty G& S di thuc hién cic cong viéc theo
hop dong nhu sau: Tap 1 dén tap 5 (quay va thuc hién hau ky): 68.250.000
dong/tap x 5 = 341.250.000 dong; Tap 6 dén tap 10 (quay nhung khong thuc
hién hau ky): 52.500.000 dong x 5= 262.500.000 dong; Tur tap 11 dén tap 19
(quay 42 phan doan) twong dwong 2,2 tip: 52.500.000 dong x 2,2 tip =
115.500.000 dong; Tong cong: 719.250.000 dong. Nhu vy, Cong ty M da thanh
toan 250.000.000 dong va con ng 469.250.000 dong.

Cong ty Gd S yéu cau Cong ty N thanh toan sO tién 469.250.000 dong va
tra 05 6 cimg may vi tinh cu thé gom: (1) 01 6 cimg 250GB Wester Digital c6
P/N: WDBAAR3200ABK-01 va S/N: WXF1A20W1301, (2) 01 6 ciing Wester
Digital 1.0 TB: S/N WCAV5 M121093, (3) 01 o climg c6 P/N:
WDBAAA3200ABK-00 va S/N: WXNIEJXD43T, (4) 01 6 cung c6 P/N:
31779400, model RPHD-CG va (5) 01 6 cting 250GB c6 S/N: 328854-1682.

* Bi don Cong ty N do ba Truong Thi Ngoc N dai dién trinh bay trong bién
ban ldy loi khai ngay 10/3/2014 va trong qua trinh giai quyét vu dn ciing nhu tqi
phién toa so tham nhw sau:

Xéc nhan c6 ky hop dong véi Cong ty GO S vé thuc hién gia cong quay
phim va lam hau ky tron go6i cho ban ghi dm, ghi hinh cua bd phim “Anh chang
vuot thoi gian” voi do dai 1a 36 tap kich ban twong duong 750 phan doan. Gia
mdt tap phim hoan tat 13 68.250.000 dong bao gom thué VAT. Sau khi ky hop
ddng, bi don da tam tng trudc cho nguyén don 250.000.000 dong.

Trong qua trinh thyc hién hop ddéng Cong ty GO S da vi pham va gay hau
qua nghiém trong ve vat chat lan uy tin cho Cong ty N. Vi the, Cong ty N da ra
thdng bao cham dirt hop tac va nhi€u lan yéu cau phai ban giao cac file dir liéu



gbc cta cac tap phim da quay dé kiém tra ddi chiéu va nghiém thu, nhung Cong
ty GO S khong thyc hién.

Cong ty N thira nhan cac cong viéc Cong ty GO S da thuc hién gom: chi
quay duoc 198 phan doan, phan canh (1a sé luong tam tinh). Trong d6 quay va
thuc hién hau ky tur tap 1 dén tap 5, nhung khong dat chét luong, chua ban giao
file gbc ctia 5 tap phim nay. Do d6, cong ty N di phai thué bén thir 3 thuc hién
cong viéc hau ky. Tir tap 06 dén tap 19, Cong ty CP GO S quay duoc mot sd
phan doan va di ban giao file goc.

Ba Truong Thi Ngoc N khéng dong ¥ yéu cau khai kién ctia nguyén don vi
cac bén chua tién hanh nghiém thu khéi lugng va chat luong cta san pham da
thue hién. Néu sau khi tién hanh nghiém thu nguyén don thuc hién day du va
bao dam chat lugng nhimg cong viée dd dugce liét ké trong bang quyét toan do bi
don cung cip thi bj don sé& s tién 574.244.905 dong. Sau khi trir di sb tién tam
g 250.000.000 dong, bi don s& thanh toan thém 324.244.905 dong.

D61 voi yéu cau cia nguyén don vé vige tra lai 05 6 ciing, ba N xac nhan
hién dang gilt 05 6 cing nhung s€ hoan trd cho nguyén don sau khi nguyén don
ban giao cac file dit liéu goc.

Tai ban khai ngay 30/12 /2016, 6ng P6 Ngoc L la ngueoi lam chimng trinh bay:
Ong L 14 thanh vién thuc hién hau ky cho phim “Anh chang vuot thoi gian” cla
Cong ty N tir tap 1 dén tap 19 cta phim. Ong lam chimng tir tap 01 dén tap 12 do
Cong ty S thuc hién quay va giao cho cong ty T thuc hién hau ky 4m thanh dé
phat séng trén kénh VTV1. Tu tap 01 dén tap 12 do nguoi cua bén Cong ty N
giao cho Cong ty T hoan toan c6 nguon gbc Cong ty S cung cap cho bén Cong
ty N. Vi thoi gian thyc hién qua gap, dé kip phéat song nén hai bén chi lam viéc
dira trén tién do, khong kip thoi gian dé 1am bién ban ban giao.

Tai Ban an Kinh doanh thuong mai so tham sé 372/2017/KDTM-ST ngay
15 thang 3 nam 2017 cua Toa an nhan dan quan Binh Thanh da quyét dinh:

1. Chap nhan toan bo yéu cau khoi kién cia Cong ty Co6 phan Go S la
nguyén don.

Budc Cong ty C6 phan Tiép Thi N tra cho Cong ty Co phan Gd S sd tién
469.250.000 (bdn trim sau muoi chin triéu hai trim nim chuc ngan) dong va
05 (nam 6 cung) cu thé nhu sau: (1) 01 6 cing 250GB Wester Digital c6 P/N:
WDBAAR3200ABK-01 va S/N: WXF1A20W1301, (2) 01 6 cing Wester
Digital 1.0 TB: S/N WCAV5 M121093, (3) 01 6 cung c6 P/N:
WDBAAA3200ABK-00 va S/N: WXNI1EJXD43T, (4) 01 6 cling co P/N:
31779400, model RPHD-CG va (5) 01 6 cting 250GB ¢6 S/N: 328854-1682.

Ké tir ngay Cong ty Cb phan G6 S c¢6 don yéu cau thi hanh an, neu Cong ty
C6 phan Tiép Thi N chua thanh toan cho Cong ty C6 phan G S s6 tién néu trén
thi hang thang Cong ty C6 phan Tiép Thi N con phai tra cho Cong ty C6 phan G
S s6 tién 14i theo murc 13i sudt ng qua han trung binh trén thi truong twong tng voi
sO tién va thoi gian tai thoi diém thanh toan.

Thi hanh tai co quan thi hanh 4n dan su c6 tham quyén.
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2. V& &n phi dan sy so tham:

Budc Cong ty Co phan Tiép Thi N phai nop 22.770.000 (hai muoi hai triéu
bay tram bay chuc ngan) dong an phi kinh doanh thuong mai so tham.

Hoan tra cho Cong ty C6 phan GO S s tién tam tng an phi 11.525.000
(mudi mot tridu ndm trim hai muoi 13m ngan) dong do Cong ty C6 phan G& S
ndp theo bién lai thu tién tam Gng an phi s6 04911 ngay 01/11/2011 cta Chi cuc
Thi hanh an dan sy quan Binh Thanh.

Ngoai ra ban an con tuyén vé quyén khang cao va nghia vu thi hanh an cua
duong su.

Khong ddng y véi quyét dinh cua ban 4n so thé{n, ngay 28 thang 3 nam
2017 ba Truong Thi Ngoc N ndp don khang cao, dé nghi Toa an nhan dan
Thanh pho HO Chi Minh xem xét lai toan bo ban an.

* Tai phién toa Phiic thAm:

- Dai dién Céng ty N trinh bay: Hoi dong xét xtr cap so tham co vi pham
B luat to tung dan sy nghiém trong vi ban hanh 02 ban 4n so tham c6 hinh thirc
va ndi dung thé hién khac nhau. Cu thé, ngoai ban an sd 372/2017/KDTM-ST
ngay 15 thang 3 nim 2017 caa Toa an nhan dan quan Binh Thanh da cap cho
Cong ty N thi trong hd so ma ma bi don thu thap duoc thi con ¢6 01 ban 4n khéac
cling s6 372/2017/KDTM-ST ngay 15 thang 3 nam 2017 do Toda an nhan dan
quan Binh Thanh ban hanh nhung giita 02 ban 4n nay c6 rat nhiéu ndi dung khéc
nhau, cu thé 1a 22 diém khac nhau nhu dd néu trong ban chimg cit bo sung da
ndp cho Hoi dong xét xir phuc tham. Pong thoi viée thu thap danh gia ching cir
trong ban an so tham thiéu khach quan, nhan dinh cta Ho1 déng xét xtr dua trén
chtng ctr khong co gi tri nén dé nghi hay an so tham.

- Dai di¢n Cong ty Go S: D& nghj Hoi dong xét xir phuc tham khong chép
nhan yéu cau khang cao cua bi don, gitt nguyén ban an so tham.

Pai dién Vién kiém sdt nhdn ddn Thanh phé Ho Chi Minh phat bzéu viéc
tuan theo phdp ludt trong t6 tung dan sy cia nhiing nguoi tién hanh 16 tung,
nhitng nguwoi tham gia té tung va phat biéu y kién vé viéc gidi quyét vu dn nhuw
Sau:

- Viéc chap hanh phép luat to tung: Tai phién toa Hoi dong xét xtr va céc
duong su da thuc hién ding cac quy dinh cua Bo luat T6 tung dan su vé phién
toa phuc tham.

- V& ndi dung: Sau khi xem xét noi dung don khang céo, don khang cao bd
sung va tai liéu chimg ctir do Cong ty N cung cp, Vién kiém sat nhan thiy don
khang cdo con trong thoi han khang cao, c6 hinh thirc ding quy dinh. Noi dung
khang céo cuia Cong ty N Ve viéc ¢6 02 ban an so tham c6 nodi dung khong giong
nhau la dung. Nhu vay, cap so tham da ¢ vi pham nghiém trong vé€ thu tuc t6
tung dugc quy dinh tai Diéu 268 B luat td tung dan su nén can ctr khoan 2 Piéu
310 Bo luat t6 tung dan sy dé nghi Hoi déng xét xir huy ban an so tham va
chuyén vu an cho Toa an cap so tham giai quyét lai vu an theo thu tuc so tham.



NHAN PINH CUA TOA AN:

Can cir vao cac tai liéu co trong ho so, duwoc tham tra tai phién toa, can cu
vao két qua tranh tung tai phién toa. Hoi dong xét xur nhan dinh:

[1] Cap so thdm xac dinh thim quyén giai quyét vu 4n, xac dinh quan hé
tranh chap va tu cach tham gia t6 tung cua cac duong su trong vu an la ding
theo quy dinh cua phap luat to tung.

[2] Bon khang cédo cua Cong ty N con trong thoi han khang céo, c6 hinh
thirc va ndi dung dung quy dinh nén duogc chap nhan.

[3] Can ctr ndi dung trong don khang céo, don khang cao bo sung va ban
giai trinh chimg ctr ctia Cong ty N, Hoi dong xét xtr nhan thay trong hd so c6 02
ban an so tham trong d6 01 ban an ¢6 ghi s6 372/2017/KDTM-ST ngay 15 thang
3 nam 2017 bang chit viét tay c6 day du chir ky caa Hoi dong xét xir gdm chu
toa phién toa va 02 Hoi thAm nhan dan (goi 1a ban 4n gbc) dugc danh sb but luc
tir 327-333 va 01 ban an c6 s6 372/2017/KDTM-ST ngay 15 thang 3 nim 2017
bang chir danh méy co chit ky ctia Tham phan chu Toa phién toa thay mat Hoi
doéng xét xir (goi 1a ban an phat hanh) dugc danh sb bat luc tir 334-338. Nhu
vay, viéc trong hd so vu an ¢ luu 01 ban an goc va 01 ban 4an phat hanh 1a dung
theo quy dinh ctia Nghi quyét s6 01/2017/NQ-HDTP ngay 13 thang 01 nam
2017 cta Hoi dong Tham phan Toa an nhan dan t6i cao vé ban hanh mot sb bicu
mau trong to tung dan sy.

[4] Tuy nhién trong phan ndi dung ctia 02 ban an nay c6 rat nhidu ndi dung
khac nhau, cu thé c6 22 ndi dung khac nhau nhu phia Cong ty N liét ké ra trong
ban chimg ctr bo sung da ndp cho Hoi ddng xét xir phuc tham. Ma theo quy dinh
tai khoan 1 Diéu 268 thi: “1. Sau khi tuyén an xong thi khong duoc sira chira, bo
sung ban an, trir truong hop phat hién 15i 16 rang vé chinh ta, vé s6 liéu do nhim
1an hodc tinh toan sai.” Trong trudng hop ndy gitta ban an gbc va ban an phat
hanh khong giéng nhau va khong thudc truong hop duoc sira chita bo sung nhu
quy dinh cta phap luat, nén thudc truong hop vi pham vé thu tuc t6 tung. Vi
pham nay cta cap so thAm anh hudng dén quyén va loi ich hop phap cta duong
su, Cong ty N yéu cau huy an 13 co co s& va phu hop véi dé nghi cua dai dién
Vién kiém sat nhan dan Thanh phé H6 Chi Minh tai phién toa.

[5] D6i v6i cac nodi dung khang céo con lai ctia Cong ty N lién quan dén
phan nhén dinh, phan tich va danh gia chimg ctr cua Hoi dong x€t XU cap so
tham: Do ban an so thAm c6 vi pham nghiém trong vé thu tuc t6 tung nén khong
thé 1am can cir dé Hoi dong xét xir phiic tham dénh gid ding hay sai noi dung
phan nhédn dinh cta ban an so tham, do d6 nhitng ndi dung khang céo ndy s&
dugc cap so thim xem xét khi giai quyét lai.

[6] V& an phi phuc thAim: Ngudi khang cao dugc chdp nhan yéu ciu nén
khong phai chiu an phi khang cao.

Vi cac 1€ trén,
QUYET PINH:



- Cain clr vao khoan 2 Diéu 148, khoan 3 Diéu 308, khoan 2 Dicu 310, Dicu
313 Bo luat t6 tung dan su; Nghi quyét sé 326/2016/UBTVQHI4 ngiy
30/12/2016 cua Uy ban Thuong vu Quéc hoi quy dinh vé muc thu, mién, giam,
thu, ndp, quan ly va sir dung an phi va 1€ phi Toa an c6 hiéu luc thi hanh tir ngay
01/01/2017.

Tuyén xu:

1. Huy ban 4n so thim so thim sb 372/2017/KDTM-ST ngay 15 thang 3
nam 2017 cia Toa 4n nhan dan quan Binh Thanh, Thanh phé H6 Chi Minh vé
viéc “Tranh chap hop dong dich vu”.

‘ 2. Chuyén ho so vu an cho Toa an nhan dan quan Binh Thanh, Thanh phd
Ho6 Chi Minh giai quyét lai vy an theo thu tuc so tham.

3. Hoan lai cho Céng ty C6 phan Tiép thi N toan bo tién tam Ung &n phi

phuc thim theo cac bién lai thu s6 AA/2016/0034652 ngay 05/4/2017 va sb

AA/2017/0002770 ngay 24/8/2017 ctia Chi cuc Thi hanh an dan sy quan Binh
Thanbh.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- TANDTC; THAM PHAN — CHU TQA PHIEN TOA
- TAND Cép cao tai TPHCM;

- VKSND Cép cao tai TPHCM;

- VKSND TPHCM;

- Chi cuc THADS huyén Nha Bg;
- Céc duong su;
- Luu hd so vu an.
Ngbd Thanh Nhan



