TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH THAI NGUYEN Poc lap - Tu do - Hanh phiic

Ban 4an s6 08/2020/KDTM-PT
Ngay: 11/12/2020

VIV tranh chap hop dong

mua ban hang héa

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH THAI NGUYEN

- Thanh phin Hpi dong xét xir phiic thdm géom co:

Tham phan - Chii toa phién tod: Ba Duong Thi Lién

Cdc Tham phdn: Ong Nguyén Vian Qué va ba B Anh Dan.

- Thw ky phién toa: Ba Luong Thi Thuy Linh - Thu ky Toa an nhan dan
tinh Thai Nguyén.

- Dai dién Vién kiém sdt nhéan ddn tinh Thai Nguyén tham gia phién toa:
Ong Lé Vin Manh - Kiém sat vién.

Ngay 11 thang 12 nam 2020 tai tru s& Toa an nhan dan tinh Thai Nguyén mo
phién toa xét xir phuc tham cong khai vu an kinh doanh thuong mai thy 1y sd
06/2020/TLPT-KDTM ngay 01 thang 10 nam 2020 vé viéc tranh chap hop dong
mua ban hang hoa. o

Do ban an kinh doanh thwong mai so tham s6 04/2020/KDTM-ST ngay 13
thang 7 nam 2020 ctia Toa 4an nhan dan thanh phé Thai Nguyén, tinh Théi
Nguyén bi khang cao.

Theo quyét dinh dua vu 4n ra xét xtr phiic tham so: 105/2020/QP-PT ngay
02 thang 11 nam 2020 giira cac duong su:

1. Nguyén don: Cong ty C6 phan E

Dia chi: Cum dan cu NT, x& DX, huyén GL, thanh phé Ha Nou.

Pai dién theo phdp ludt: Ong L - Chirc vu: Tong giam dbéc Cong ty C6
phan E.

Pai dién theo 1y quyén:

1.1 Ba DPinh Thi V, sinh nam 1993. Pia chi: Chung cu CT3B, M, quén
NTL, thanh phé Ha Noi. Chirc vu: Trudng phong phéap ché cua Cong ty ¢d phan
E Viét Nam. (Gidy uy quyén sd 181220/GUQ-Engay 20/12/2018 cia Téng
Giam ddc Cong ty) (Co mit).

1.2 Ba Nguyén Quynh T, sinh nim 1996. Dia chi: S6 381 K, quin CG,
thanh ph6 Ha Noi. Chtrc vu: Nhan vién phong phap ché cua Cong ty ¢ phan E
(vang mat).
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1.3 Ong Pham Minh Q, sinh nim 1985. Dia chi: S6 163 phb B, OCD, quan
HBT, thanh phé Ha Noi. Chirc vu: Truong phong kinh doanh Bong tim cuia
Cong ty ¢ phan E Viét Nam. Gidy ty quyén s6 09/2019/GUQ-Engay 05/9/2019
ctia Tong Giam déc Cong ty (co mit).

1.4 Ong Nguyén Van K1, sinh nam 1993. Chirc vy: Chuyén vién phéap ché
ctia Cong ty cb phan E Viét Nam (co6 mat).

2. Bi don: Cong ty c6 phan M

Dia chi: xom 7, xa SC, thanh phé TN, tinh Thai Nguyén. Pai dién theo
phap luat: C)ng Vi Xuan C - Chuc vu: Cha tich Hoi déng quan tri. (Véng mat).

Bén duogc uy quyén:

2.1 Cong ty luat trach nhiém hiru han U

2.2 Ba Nguyén Thi H

2.3BaLéLuulL

2.4 Ong Nguyén Puc T1

2.5 Ba Lé Thi Kim A

Cung dia chi: Tﬁng 5, Toa nha BV, sb 200, duong QT, phuong QT, quan
HD, thanh phd Ha Nbi.

(C6 mit ba H, 6ng T1, vang mit ba L, ba A).

* Nguwoi bdao vé quyén va loi ich hop phdp cho bi don: Ong Phan Cong T2 -
Luat su cong ty ludt trach nhi¢ém hiru han U thudc doan ludt su thanh phé Ha
Noi (co mat).

NOI DUNG VU AN
Theo ban 4n so thim ba Dinh Thi V - Pai dién theo Gy quyén cua Cong ty
C6 phan E trinh bay: Ngay 20 thang 01 nam 2014 Cong ty c6 phan E va Cong ty
cd phan M ky Hop ddng nguyén tic s6 EP/PL/2014 (Hop dong) vé viéc Cong ty
cd phan M dit mua cac san pham 1a bong trang va hang gia cong chan béng cac
loai. Hop ddng nay quy dinh nhitng nguyén tic chung trong viéc mua - ban hang
hoa, cac don hang vé6i sd lugng hang hoa, gia ca dugc hai bén quy dinh chi tiét
trong cac don hang. Trong ndm 2014 Cong ty c6 phan M thuong xuyén mua cac
san pham 1a bong tring va hang gia cong chan bong cac loai cua E. Qua trinh dit
hang cua Cong ty cd phﬁn M duoc thuc hién nhu sau:

Cong ty c6 phan M giri cac don dat hang, thoa thuan don gia, s6 lugng dén
Cong ty ¢ phan E thdng qua email ctia nhan vién Etir ngdy 12/02/2014 dén
ngay 18/06/2014 giri vao email cua ba Dinh Thi T3 (email:
dinhtuyen1981@gmail.com) va ba Pham Thi Thuy T (email:
thuytrangmpl@gmail.com) nhan vién Cong ty c6 phan M da giri don hang bong
tring va bong chan dén email nhan vién cua E vé viéc dit mua san pham bong
tring va bong chan véi tong gid tri 13 1.686.646.709 dong (Mot 1y, sdu tram tam
muoi sdu triéu, sau tram bén muoi sdu ngan, bay tram linh chin dong).
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Cac don dit hang qua email nay rd rang duoc thé hién dudi dang thong diép
dién tr va duoc cac bén thira nhan.

Trong qué trinh thuc hién hop doéng, Cong ty c6 phan E d3 ban giao day du
hang hoa va hoa don gia tri gia ting tuong ng véi sb tién 1a: 1.686.646.709
d6ng tai tru so ctia Cong ty c6 phan M thudc x6m 7, x& SC, thanh phd TN, tinh
Thai Nguyén. Cong ty co phan M mdi chi thanh toan cho Cong ty c6 phan E
1.309.311.522 ddng; Con no: 377.335.187 ddng. Cong ty cd phan E nhiéu lan
thong béo cho Cong ty c6 phan M vé viéc thanh toan hét s tién con no nhung
Cong ty c6 phan M khong chiu thanh toan cho Cong ty ¢ phan E, khoan no nay
d3 quéd han 2.151 ngay (tinh tir ngdy 17/8/2014 dén ngay 13/7/2020). Piéu nay la
vi pham nghiém trong Hop ddng d ky két boi hai bén.

Nay Cong ty c6 phan E d& nghi Toa 4n nhan dan thanh phd Thai Nguyén
budc Cong ty cd phan M phai thanh toan toan bd ng gdc tién hang con thiéu la:
377.335.187 dong (Bang chit: Ba trdm bdy muwoi bay triéu, ba tram ba muoi lam
ngan, mot tram tam muoi bay dong).

* V& 13i: COng ty c6 phan E yéu cau Cong ty co phan M tra i véi sb tién
la: 377.335.187 dong x 10% x 2.151 ngay/365 ngay = 222.369.311 VND (Bang
chit: Hai tram hai muwoi hai triéu, ba tram sdau mwoi chin ngan, ba tram muoi
mét dong).

Tong s6 tién gbe va 1ai Cong ty c6 phan M phai thanh todn cho Céng ty ¢
phan E Viét Nam tinh dén ngay xét xtr so tham 13/7/2020 1a 377.335.187 VND
(gbc) + 222.369.311 VND (l4i) = 599.704.498 VND; (Bang chir: Nim tram chin
muoi chin triéu, bdy tram linh bén ngan, bon tram chin muoi tdm dong).

Nguoi dai dién theo phap luat ciia Cong ty ¢6 phan M do ong Vii Xuan C -
Chuc vu: Cha tich HPQT trinh bay: Cong ty ¢d phan M dugc thanh lap ngay
27/12/2012 véi tong von diéu 16 1a 23.000.000.000 ddng (Hai muoi ba ty dong) va
cb dong chinh thire 13: “Céng ty c6 phan xdy dung va khai thac than Thai Nguyén”
do ong B4 Qudc T4 1a Chu tich HPQT va 6ng Li Anh T5 - Chirc vu: Giam dbc
cong ty.

Trai qua thoi gian hoat dong Céng ty c6 phan M di chuyén nhuong cd
phan nhiéu lan cho nhiéu ngudi va di thay d6i ngudi dai dién theo phap luat cta
cong ty, nhat 13 tai liéu lién quan dén ng ctia Cong ty cd phéan E.

Dé nghi Cong ty cd phan E cung cap ching cir dé két hop cung Cong ty cd
phan M giai quyét theo quy dinh.

Trong qua trinh Tda an giai quyét vu an bi don - Cong ty c6 phan M khong
dén Toa an dé kiém tra viéc tiép can cong khai ching cr va hoa giai véi Cong ty
¢ phan E ma chi gtri ban tu khai c¢6 ndi dung trén dén Toa an nhén dan thanh
phd Thai Nguyén.
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Tai phién toa ngay 13/7/2020 ngudi dai dién theo Gy quyén ctia Cong ty co
phan May xuét khau Pha Luong, ba Vii Thi N - Chtrc vu: Pho Giam déc cong ty
trinh bay: Cong ty c¢6 phan M xac nhan c6 khoan no 377.335.187 ddng tién mua
hang véi Cong ty c¢6 phan E nhung viéc no tién hang nay la cua Ban giam ddc
cii, Ban giam ddc moi tiép nhan hoat dong cta cong ty khong co khoan no nay,
trong s6 sach ké toan ctia Cong ty c6 phan M phan 4nh chua day du, cong ty cd
phan M xac nhan c6 khai bao thué véi co quan thué vé cac don dit hang cta co
phan M véi Cong ty co phan E nhung viéc ban giao cho ban giam doc méi tat ca
cac so sach ké toan thi phan anh khong day du, ban giam déc méi tiép quan
Cong ty khong dugc huong loi gi tor viée giao dich mua ban hang héa cua ban
gidm dbc cii nén Cong ty c6 phan M chi nhit tri tra ng sb tién goc 1a
377.335.187 dong cho Cong ty cd phan E, con sd tién 14i thi Cong ty c6 phan M
khong nhét trf tra vi ban giam déc moi khong duoc quan 1y, st dung s6 hang hoa
ma ban giam dbc cii ¢ mua v6i Cong ty cd phan E vi khong duoc nhan ban giao
lai.

V61 ndi dung trén, tai ban an kinh doanh thuong mai so tham s
04/2020/KDTM-ST ngay 13 thang 7 nim 2020 cua Toa an nhan dan thanh phd
Thai Nguyén da xét xir va quyét dinh: Cin ct vao khoan 1 Diéu 30; diém b
khoan 1 Diéu 35, Diéu 92; khoan 1 Diéu 147; Diéu 227; khoan 3 Diéu 228;
Diéu 271, 273 B luat t6 tung dan su 2015; Diéu 4, 24, 34, 35, 50, 55, 306 Luat
thuong mai; Diéu 10; Piéu 11 Luat giao dich dién tir nam 2005, Piéu 13, 14,
khoan 2 Diéu 134 Luat doanh nghiép nim 2014; Diéu 87, 134, 137, 357, 401,
468 Bo luat dan su 2015; Pidu 11 Nghi quyét sé 01/2019/NQ-HPTP ngay
11/01/2019 cta Hoi déng thAm phan Toa an nhan dan tdi cao, Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 caa Uy ban Thuong vu Qubc hdi quy
dinh vé mac thu, mién, giam, thu nop quan Iy va sir dung an phi, 1¢ phi Toa an.

Tuyén x:

1. Chap nhan yéu cau khéi kién cua Cong ty co phan E, budc Cong ty co
phan M c6 trach nhiém tra Cong ty c6 phan E khoan tién mua ban hang hoa con
thiéu 1a 377.335.187 dong.

2. Ghi nhén su tu nguyén ctia Cong ty cb phan E tai phién toa vé viéc tinh
1ai sudt 10%/nam thap hon mirc 13i suat trung binh trén thi trudng theo quy dinh
Piéu 306 Luat thwong mai.

Lai cham thanh toan = 10 %/nam: (tinh tir ngay 17/8/2014 dén 13/7/2020) =
2.151 ngay; 377.335.187 x 10% x 2.151 ngay/365 ngay = 222.369.311 VND
(Bang chit: Hai tram hai mwoi hai triéu, ba trdm sdu muwoi chin ngan, ba tram
muoi mot dong). Tong sb tién gbe va 13i 1a 599.704.498 VND; (Bing chit: Nim
tram chin mueoi chin triéu, bay tram linh bon ngan, bon tram chin muwoi tim dong).
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Ké tir ngay ngudi dugc thi hanh an c¢6 don yéu cau thi hanh 4n ma nguoi
phai thi hanh 4n chm thi hanh an thi phai chiu 1ai suat d6i v6i sb tién cham thi
hanh an theo quy dinh tai Piéu 306 Luét thuong mai, trir truong hop cé thoa
thuan khac hodc phéap luat c6 quy dinh khac. Can cir trén mirc muc 13i suat cho
vay trung han ctia 3 Ngan hang tai thoi diém xét xir so tham, 14i suit ng qué han
trung binh trén thi trudng tai thoi diém thanh toan bang 16,15%/nam.

Coéng ty co phan M con phai tiép tuc tra khoan tién 14i trén sé no gdc theo
murc 14i suit 16,15%/nam ké tir sau ngay xét xtr so thim cho dén khi tra hét ng gbc
va lai, twong (mg véi thoi gian va sd tién cham thanh toan, trir trudng hop cac bén
c6 thoa thuan khéac hodc phap luat c6 quy dinh khac.

3. Vé an phi kinh doanh thuwong mai so thim: Cong ty c¢6 phan M phai chiu
an phi kinh doanh thuong mai so tham 1a: 27.988.179 dong. Hoan tra Cong ty c6
phan E s6 tién tam tng an phi da nop 13.693.000 dong theo bién lai thu sb
0002113 ngay 16/8/2019 ciia Chi cuc Thi hanh an dan su thanh phdé Thai
Nguyén.

Ngoai ra ban an con tuyén quyén khang cdo ban an cho cac duong su theo
quy dinh cua phép luét.

Ngay 22/7/2020 Cong ty c6 phan M c6 don khang cao khong nhat tri ban an
v6i cac 1y do: Toa 4n cap so tham chua xem xét danh gia ching ct mot céch
toan dién day du, noi dung chua phu hop véi cac tinh tiét khach quan ciia vy an
xam pham dén quyén va loi ich hop phéap ctua Cong ty M dé nghi cap phuc tham
xem xé&t lai.

NHAN PINH CUA TOA AN:

Tai phién toa phtic tham hai bén duong su 1a Cong ty c6 phan M va Cong ty
co phan E di thoa thuan voi nhau vé viée giai quyét vu an cu thé nhu sau:

Cong ty c6 phan M tu nguyén thanh toan cho Cong ty c6 phan E sb tién no
gbc 1a 377.335.187 dong (ba traim bay muoi bay triéu, ba trim ba muoi lam
nghin, mot trim tdm muoi bay déng) va sb tién 1ai 1a 70.000.000 dong (bay
muoi triéu dong). Tong cong ca gdc va 1ai 1a 447.335.187 dong (bon trim bon
muoi bay triéu, ba trim ba muoi lim nghin, mét trim tim muoi bay dong).

Cong ty co phan E nhat tri v6i y kién ctia Cong ty ¢6 phan M va xac nhan
d3 nhan du so tién goc 1a 377.335.187 dong (ba trim bay muoi bay triéu, ba
tram ba muoi lim nghin, mot tram tam muoi bay dong) va 70.000.000 dong
(bay muoi triéu dong) tién 13i. Tong cong ca goc va lai 1a 447.335.187 dong
(b6n tram bon muoi bay triéu, ba trim ba muoi 1am nghin, mot trim tdm muoi
bay dong) do Cong ty c6 phan M di thanh toan.

Hoi déng x¢&t xu théy: Su thoa thuan cua hai bén 1a hoan toan tu nguyén,
khong vi pham diéu cam cua luat va khong trai véi dao dirc xa hoi. Do d6 can
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cong nhan sy tu nguyén thoa thuan cho hai bén, stra ban an kinh doanh thuong
mai so' tham.

Vé an phi: Hai bén thoa thuan bi don chiu 4n phi theo quy dinh ctia phap
luat.

Luat su bao vé quyén va loi ich hop phap cho bi don dé nghi Hoi dong xét
xUr cong nhan sy ty nguyén thdéa thudn cho hai bén 1a cé can c.

Tai phién toa phuc tham dai dién Vién kiém sat phat biéu vé sy tuan theo
phap luat ciia Tham phéan - Chu toa phién toa va Hoi dong xét xtr tir khi thu 1y vu
an cho dén trudc khi nghi an da thuc hién ding cac quy dinh cta phap luit.
Quan diém giai quyét vu an cta dai dién Vién kiém sat dé nghi Hoi dong xét xtr
cong nhan sy thoa thuan cho cac bén duong sy, stra ban an kinh doanh thuong
mai so thAm s 04/2020/KDTM-ST ngay 13 thang 7 nim 2020 cua Toa 4n nhén
dan thanh phd Thai Nguyén 1a c6 can ct.

Vi cac 1€ trén,

QUYET PINH:

Can clr vao khoan 2 Diéu 308, Diéu 300, Piéu 148 B0 luit td tung dan su
2015; Diéu 4, 24, 34, 35, 50, 55, 306 Luat thuong mai; Diéu 10; Piéu 11 Luat
giao dich dién tor nam 2005, Diéu 13, 14, khoan 2 Diéu 134 Luat doanh nghiép
nim 2014; DBiéu 87, 134, 137, 357, 401, 468 Bo luat dan sy 2015; Diéu 11 Nghi
quyét s6 01/2019/NQ-HDTP ngay 11/01/2019 ciua Hoi dong tham phan Toa an
nhan dan tdi cao, Nghi quyét 326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy
ban Thuong vu Quéc hdi quy dinh vé mac thu, mién, giam, thu nop quan Iy va su
dung 4n phi, 1& phi Toa an. Sta ban &n kinh doanh thuong mai so thim sb
04/2020/KDTM-ST ngay 13 thang 7 nam 2020 cua Toa an nhan dan thanh phd
Thai Nguyén, cong nhan su tu nguyén thoa thuan cia cac bén duong su cu thé
nhu sau:

1. Cong ty c6 phan M tu nguyén thanh toan cho Céng ty c6 phan E s tién
no goc 1a 377.335.187 ddng (ba trim bay muoi bay triéu, ba trim ba muoi 1am
nghin, mot trim tdm muoi bay dong) va sb tién 13 1a 70.000.000 dong (bay
muoi triéu dong). Tong cong ca gbe va i 1a 447.335.187 dong (bén tram bdn
muoi bay triéu, ba trim ba muoi 1am nghin, mot trim tdm muoi bay dong) (da
thanh toan xong).

2. Vé an phi:

2.1 An phi kinh doanh thuong mai so thim: Cong ty c6 phan M phai chiu
21.893.000d (hai muoi mét triéu, tdm trim chin muoi ba nghin ddng) ndp ngan
sach Nha nudc. COng ty c6 phan E khong phai chiu an phi kinh doanh thuong
mai so tham, tra lai Cong ty c6 phan E s tién tam tng 4n phi di nop 13.693.000
ddéng (mudi ba triéu, sdu trim chin muoi ba nghin dong) theo bién lai thu sb
0002113 ngay 16/8/2019 ctua Chi cuc Thi hanh an dan su thanh phd Thai
Nguyén.
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2.2 An phi kinh doanh thwong mai phuc thim: Cong ty ¢6 phan M khéng
phai chiu an phi phuc tham, duoc tra lai sb tién 2.000.000d (hai triéu déng) tam
g 4n phi phiic thim theo bién lai thu sé 0003323 ngay 28/7/2020 tai Chi cuc
Thi hanh 4n dan sy thanh phé Théai Nguyén.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Théi Nguyén; THAM PHAN - CHU TQA PHIEN TOA
- TAND TP. Théai Nguyén;

- THADS TP. Thai Nguyén;

- Cac duong sy, (Pa ky)

- Luu ho so; Toa dan su.

Dwong Thi Lién



