TOA AN NHAN DAN CONG HOA XA HOI CHU NGHTA VIET NAM
QUAN TN Doc 1ap — Ty do — Hanh phuc
THANH PHO H

Ban an s6: 249/2023/DS-ST
Ngay: 26 -5- 2023
V/v tranh chap Hop dong tin dung.

, i ) NI:IAN DANH _ X
NUGC CONG HOA XA HOI CHU NGHTA VIET NAM

TOA AN NHAN DAN QUAN T, THANH PHO H

- Thanh phan Hoi dong xét xr so' tham gom c6:
Tham phén - Chli toa phién toa: BaLé Ngoc N
Cac Hoi tham nhan dan:

1. Ong Nguyén Anh N

2. BaNguyén Thi Thanh T

- Thu ky phién toa: Ong Hoang Manh H — The ky Toa én nhan dan
quan Tan P, Thanh pho H.

- Dai dién Vién Kiém sat nhan dan quan Tan P, Thanh ph6 H tham
gia phién toa: Baboan Thi Thly H- Kiém séat vién.

Trong ngay 26 thang 5 nam 2023, tai tru s& Toa an nhan dan quan Tan
P, Thanh pho H xét xr so thdm cOng khai vu an dan sv thu ly s6
503/2022/TLST- DS ngay 02/11/2022 vé viéc “Tranh chap hgp dong tin
dung” theo Quyét dinh dwa vu an ra xét xtr s6 207/2023/QDXXST-DS ngay
04/4/2023, Quyét dinh Hodn phién toa s 309/2023/QD-HPT ngady
28/4/2023, gilra cac duong su:

1. Nguyén don: Cong ty Tai chinh TNHH H,

Dia chi tru s6: Lau 8, 9, 10 Toa nha Gilimex, s 24C Phan Bang Luu,
Phuong X, quan B, Thanh phd H,

Nguoi dai dién theo Gy quyén: Ong Bang Thanh P,

(c6 don dé nghi xét x(r vang mét);

2. Bi don: BaTran Thi T, sinh ndm 1956,

Dia chi thuwong tra: 973B A, phudng P, quan Tan P, Thanh phé H.
(Vang mét tai phién toa).



NOI DUNG VU AN:

Theo don khéi kién ngay 27/7/2022 va cac |¢i khai trong qua trinh gidi
quyét vu an, nguyén don Cong ty Tai chinh TNHH H do ba Hoang Thi Thu
Thao va Ong Bang Thanh P la nguoi dai dién theo Gy quyén trinh bay:

Ngay 03/11/2020, Ba Tran Thi T va Cong ty Tai chinh TNHH H (goi
tat 1a cong ty) da ky Hop dong tin dung s6 2W019064871 va Hop dong thé
chép s6 2W019064871. Theo ndi dung hgp dong, Ba T vay cong ty sO tién
42.000.000 déng, thoi han 12 thang, 1ai suat 56%/nam, muc dich mua xe may
nhan hiéu HONDA VARIO 150, bién kiém soat 59D3-010.61, sO khung
41261 K061418, s6 may KF41E-2066819. Ba T thé chap tai san nay cho cdng
ty. Theo théa thuan, Ba T c6 trach nhiém thanh toan cho cong ty so tién bao
gom goc va l& tong cong la 57.899.988 dong, tra trong thoi han 12 thang,
moi thang trd 4.824.999 dbng, bat dau tr ngay 02/12/2020 dén ngay
02/11/2021.

Tuy nhién, sau khi ky hop dong, cdng ty da nhiéu lan lién lac yéu cau
thuc hién nghta vu thanh toan theo hgp dong nhung Ba T thanh toan bat ky
khoan tién nao cho cong ty. Bén nay, Ba T con ng s tién 58.107.664 dong
(trong d6 gom: Tién ng gbc: 42.000.000 dong; Tién ng l& trong han:
9.272.164 dong; Tién no 1&i quahan: 6.835.500 dong).

- Vé phan la trong han: Can c*r vao muc 5.4 Hop dong tin dung sb
2W019064871 va khoan 2 Diéu 91 Luét t6 chirc tin dung nam 2010 va khoan
1 Piéu 13 Thong tv 39/2016/TT-NHNN ngay 30/12/2016 va khoan 3 Muc Il
Cong van s6 01/2017/GD-TANDTC ngdy 07/4/2017 clia Toa an nhan dan toi
cao: cong ty vaBaT thoda thuan 1a suat theo dw ng giam dan la 56%/nam.

- VEé tién 1a trong han = Du no goc dau ky x 1a sudt thuc té thang, Vi
du: Ki thi* 1 = 42.000.000*%25*(56/365)% = 1.610.959 dong; Ki tht 2 =
38.960.960*(56/12)% = 1.853.047 dong

- V@ tién |a qua han: Can ctr Khodn 2 diéu 468 B0 luat dan sv 2015,
ké tlr 03/12/2020 cho t&i ngay ndp don khai kién Ba T datré han thanh toan
20 thang, duoc tinh nhw sau: La sudt qua han = 10%/12* 20*42.000.000 =
7.000.000 dong. Tuy nhién, dé tao diéu kién thanh todn cho Ba T, cong ty
gidm mot phan tién 1a qua han va chi yéu cau Ba T thanh toan khoan tién |ai
qua han la 6.835.500 dong.

Cu thé nhu sau:

ba
Thoéa thuan theo hop dong hach Chua thanh toan
toan




Tién
goc +
s | Noaytra | Sotien | 1 | oppipge | N Tienla
Ky | 90P hang | gophang | Tiéngoc | Tién lai = l&ai+ | Tiéngoc | Tién lai .
y . . hiém . qua han
thang thang Phi
bao
hiém
1 | 2/12/2020 | 4,824,999 3,039,040 1,610,959 175,000 0 3,039,040 | 1,610,959 | 1,953,000
2 2/1/2021 4,824,999 2,796,952 | 1,853,047 175,000 0 2,796,952 | 1,853,047 | 1,627,500
3 2/2/2021 4,824,999 2,929,979 | 1,720,020 175,000 0 2,929,979 | 1,720,020 | 1,302,000
4 2/3/2021 4,824,999 3,222,302 | 1,427,697 175,000 0 3,222,302 | 1,427,697 | 976,500
5 2/14/2021 4,824,999 3,222,592 | 1,427,407 175,000 0 3,222,592 | 1,427,407 | 651,000
6 2/5/2021 4,824,999 3,416,965 | 1,233,034 175,000 0 3,416,965 | 1,233,034 | 325,500
7 2/6/2021 4,824,999 3,538,380 | 1,111,619 175,000 0 3,538,380 0 0
8 2/7/2021 4,824,999 3,737,101 912,898 175,000 0 3,737,101 0 0
9 2/8/2021 4,824,999 3,884,414 765,585 175,000 0 3,884,414 0 0
10 | 2/9/2021 4,824,999 4,069,163 580,836 175,000 0 4,069,163 0 0
11 | 2/10/2021 | 4,824,999 4,275,193 374,806 175,000 0 4,275,193 0 0
12 | 2/11/2021 | 4,824,999 3,867,919 183,965 175,000 0 3,867,919 0 0
a ~ 42,000,000 | 9,272,164 | 6,835,500
TONG CONG 57,899,988 | 42,000,000 | 13,201,873 | 2,100,000 0 53107 664

TU nhitng can cl trén, Cong ty yéu cau sau:

- Budc Ba Tran Thi T thanh todan mot lan toan bd so tién chwa thanh
toan 1a 58.107.664 dong (trong d6 gom: Tién no gbc: 42.000.000 dong; Tién
no 1ai trong han: 9.272.164 dong; Tién no |1 qua han: 6.835.500 dong) theo
quy dinh tai khoan 1, khodn 5 Diéu 466 B0 luat dan sy 2015; Biéu 91 va
Diéu 95 Luat céc to chtrc tin dung 2010.

- Budc BaT phai chiu 1& suat cham thanh toan ké tir ngay cong ty co
don yéu cau thi hanh an néu Ba T khong thanh toan s tién néu trén thi phai
chiu tién la theo mirc 1 suat quy dinh tai khoan 2 Biéu 468 B0 luat dan sw
2015 twong ng VvGi s6 tién vathoi gian cham thi hanh an.

- Céc khoan lai phét sinh trong qua trinh Quy Toa thu ly, gidi quyét, xét
X, nguyén don khéng yéu cau BaT phai thanh toan.

- Nguyén don khong yéu cau Toa an gidi quyét tai san thé chap theo
Hop dong thé chap s6 2W019064871 ngay 03/11/2020 do hai bén ky két.

Bi don BaTran Thi T daduwoc tong dat hop 1é cac van ban t6 tung cua
Toa an nhu Gidy triéu tap; thong béao phién hop kiém tra viéc giao ndp, tiép
can, cong khai ching ctr va hoa giai; gidy triéu tap tham gia phién toa, quyét
dinh dua vu an ra xét xt, quyét dinh hoan phién téa nhung Ba T déu vang
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mat khong vi s kién bat kha khang hoac vi tré ngai khach quan va cling
khong c6 van ban trinh bay y kién ddi voi yéu cau khai kién clia nguyén don
nén Toa an tién hanh giai quyét vu an theo quy dinh ctia phap luat.

Tai phién tdahdm nay:

Ngudi dai dién theo Gy quyén clia nguyén c6 don xin xét Xt vang mat.

Bi don BaTran Thi T vang mat.

Pai dién Vién kiém sat nhan dan quéan Tan P phat biéu quan diém:

- V& quan hé phap luat vatham quyén giai quyét: Can ctr yéu cau khoi
kién cta nguyén don va Hop dong tin dung hai bén ky két, xac dinh day la
guan hé tranh chap hop dong tin dung. Do bi don cw trd tai quan Tan P nén
vu an thudc tham quyeén giai quyét clia Toa an nhan dan quan Tan P.

- Thoi han t0 tung: Thoi gian chuan bi xét xtr ding theo quy dinh cua
phap luat. Vé nguoi tham gia to tung: Xac dinh ddng tv cach ngudi tham gia
t6 tung. Vé thu thap ching ci: Thu thap ching cir ding theo quy dinh cla
phap luat.

- Tai phién toa sy thdm, Tham phan, Hoi dong xét xt, Thu ky chap
hanh day dd va ding cac quy dinh clia phép luat t6 tung dan su.

- V& ndi dung vu an: Nguyén don khéi kién yéu cau bi don tra toan bd
sO tién vay gbc va la theo Hop dong tin dung s6 2W019064871, ngay
03/11/2020 la 58.107.664 dong (trong d6 gom: Tién ng gbc: 42.000.000
dong; Tién no |a trong han: 9.272.164 dong; Tién no l& qua han: 6.835.500
dong). Thoi han thanh toan mdt 1an ngay sau khi ban an c6 hiéu lwc phap luat

Céc khoan lai phét sinh trong qua trinh Toa an thu ly, gidi quyét, xét
X, nguyén don khong yéu cau Ba T phai thanh toan nén khdng xem xét.

Nguyén don khdng yéu cau Toa an gidi quyét tai san thé chap theo
Hop dong thé chap s6 2W019064871 ngay 03/11/2020 nén khdng xem xét.

Can clr don khéi kién, hgp dong tin dung, 10i trinh bay clia nguyén don,
chitng ct¥ thu thap. Céan ctr Biéu 91, 95 L uat céc t6 chirc tin dung nam 2010 (Sra
d6i bo sung ndm 2017) dé nghi HOi dong xét xtr chdp nhan toan bd yéu cau clia
nguyén don.

V& an phi: BaTran Thi T phai chiu va tinh theo quy dinh cla phap luat.
NHAN BINH CUA TOA AN:

Sau khi nghién clru céc tai liéu cé trong hd so vu an duoc tham tra tai
phién toa sau khi nghe phét biéu clia dai dién Vién kiém sét, Hoi dong xét x{r
nhan dinh:

[1] V& tha tuc t6 tung:



[1.1] V& quan hé tranh chép:

Nguyén don Cong ty Tai chinh TNHH H yéu cau bi don BaTran Thi T
thanh toan khodn tién no tin dung, Hoi dong xét xir xac dinh day la “Tranh
chap vé hop dong dan s, cu thé la tranh chdp Hop dong tin dung, thudc
tham quyén giai quyét clia Toa an theo quy dinh tai khoan 3 Diéu 28 clia B
luat To tung dan su nam 2015.

[1.2] Vé tham quyén giai quyét vu an: Bi don Ba Tran Thi T c6 ho
khdu thwong tra tai nha s6 973B Au Co, phuong Pha Trung, quan Tan P,
Thanh phé H nén thudc tham quyén giai quyét clia Toa an nhan dan quan Tan
P, Thanh phd H theo quy dinh tai diém a khoan 1 Diéu 35; diém a khoan 1
Diéu 39 clia Bo luat Td tung dan su nam 2015.

[1.3] V€& s cd mat cla dwong su tai phién toa:

Nguyén don Cong ty Tai chinh TNHH H, nguoi dai dién theo ay
quyén Ong Bang Thanh P c6 don dé nghi xét xtr vang mat;

Bi don Ba Tran Thi T da duoc Toa an tong dat hop Ié cac van ban t6
tung theo quy dinh tai cac Biéu 171, 177, 179, 196, 208, 220, 233 B luat T6
tung dan sv ndm 2015 nhung Ba T déu ving mat khong vi s kién bét kha
khang hoac vi tré ngai khach quan.

Nén can cl¥ quy dinh tai khoan 1 va diém b khoan 2 Biéu 227; khoan 1,
khoadn 3 Piéu 228; diém a, b khoan 1 Dieu 238 B0 luat TG tung dan sy nam
2015, Hoi dong xét xtr tién hanh xét xtr vang mat nguyén don va bi don.

[2] V& yéu cau khai kién clia nguyén don:
[2.1] V& yéu cau bi don thanh toan sb tién ng goc vala theo Hop dong

tin dung s6 2W019064871, ngay 03/11/2020 |a 58.107.664 (Nam muoi tam
triéu, mot trdam 18 bay nghin, sau tram sau muoi bon) dong.

Do bi don Ba Tran Thi T khong van ban trinh bay c6 y kién ddi voi
yéu cau khéi kién cta nguyén don nén Hoi dong xét xtr khdng cé co s& xem
xét; HOi dong xét xtr can c 10i trinh bay ctia nguyén don va tai liéu, chiing
clr trong ho so dé xem xét giai quyét.

Xét thdy, ngay 03/11/2020, Ba Tran Thi T va Coéng ty Ta chinh
TNHH H ¢6 ky véi nhau Hop dong tin dung s6 2W019064871, theo do, cong
ty cho Ba T vay s0 tién 42.000.000 dong (B6n muoi hai triéu dong) véi la
suat 56%/nam, dé mua xe may nhan hiéu HONDA VARIO 150, bién kiém
soéat 59D3-010.61, sb khung 41261.K061418, s6 may KF41E-2066819. Theo
théa thuan, Ba T co trach nhiém thanh toan cho cong ty s tién bao gom tién
goc vatién la 1a57.899.988 (Nam muoi bay triéu, tdm trdm chin muoi chin
nghin, chin tram tdm muoi tam) dong, tra trong thoi han 12 thang, mdi thang
tra 4.824.999 dong, bat dau tir ngay 02/12/2020 dén ngay 02/11/2021.
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Tuy nhién, sau khi ky hop dong, cdng ty da nhiéu lan lién lac yéu cau
thuc hién nghta vu thanh todn theo hgp dong nhung Ba T thanh toan bat ky
khoan tién nao cho cong ty. Bén nay, BaT con ng cong ty s6 tién 58.107.664
dong (trong d6 gom: Tién ng gbc: 42.000.000 dong; Tién no la trong han:
9.272.164 dong; Tién no & quahan: 6.835.500 dong).

Nhu vay, viéc giao két cac hop dong nay gilra cac bén latuy nguyén, ndi
dung hop déng khéng vi pham diéu cdm cuia phap luat va khong trai dao dirc
x& hdi nén phét sinh hiéu luc tir thoi diém giao két hgp dong theo quy dinh tai
cac Diéu 385, 401 cla B6 luat Dan sw nam 2015.

Do BaT vi pham nghfa vu thanh toan, nay nguyén don yéu cau bi don
phai thanh toan s6 tién 58.107.664 (Nam muoi tam triéu, mot tram 1é bay
nghin, sau tram sau muoi bén) dong, (trong d6 gom: Tién no gdc: 42.000.000
dong; Tién no |a trong han: 9.272.164 dong; Tién no l& qua han: 6.835.500
dong) lacé co s& chap nhan theo quy dinh tai cac Diéu 463, 466 B luat Dan
sy nam 2015 vacéc Diéu 91, 95 Luat Cac To chtre tin dung nam 2010.

[2.2] V& thoi han thanh todn: Cong ty Tai chinh TNHH H yéu cau Ba
Tran Thi T thanh toan toan bd s6 tién ng trén mot 1an ngay sau khi ban an c6
hiéu lwc phap luét.

Xét thdy, viec Ba T ngung thanh toan ng theo théa thuan trong hop
dong la vi pham nghia vu, gay thiét hai dén quyén va lgi ich hgp phap cla
nguyén don nén Ba T phai thanh toan hét s6 tien no mot lan ngay sau khi ban
an co hiéu luc phap luat lacé co sé chap nhan theo quy dinh tai Diéu 95 Luat
céc td chirc tin dung nam 2010.

[2.3] Nguyén don khong yéu cau Ba T phai thanh toan céc khoan lai
phat sinh trong quatrinh Toa an thu ly, gidi quyét, xét xt lacd lgi cho bi don
nén khong xem Xét.

[2.4] Nguyén don khong yéu cau Toa an giai quyét tai san thé chap
theo Hop dong thé chap s6 2W019064871 ngay 03/11/2020 do hai bén ky két
nén khéng xem xét.

[3] V& an phi dan sy so tham: Do toan b0 yéu cau clia nguyén don
Cong ty Tai chinh TNHH H duoc chap nhan nén bi don Ba Tran Thi T phai
chiu an phi dan s so tham trén toan bd s0 tién phai thanh toan cho nguyén
don theo quy dinh tai khoan 1 Biéu 147 B0 luat T6 tung dan sw nam 2015;
Khoan 2 Diéu 26 Nghi quyét s6 326/2016/UBTVQH14 ngdy 30/12/2016 clia
Uy ban Thuong vu Quéc hdi.

Hoan lai toan b tién tam (ng an phi cho nguyén don Céng ty Tai chinh
TNHH H.

Vi cac |é trén,



QUYET PINH:

Can clr vao: Khoan 3 Diéu 26, diém b khoan 1 Diéu 35; diém a khoan
1 Piéu 39; khoan 1 Piéu 147; khoan 1 va diém b khoan 2 Diéu 227; khoan 1,
khodn 3 Diéu 228; diém a, b khodn 1 Piéu 238; Diéu 264, Diéu 266, Diéu
267, Biéu 271; khoadn 1 Diéu 273; Biéu 278; Diéu 280 clia B6 luat T6 tung

dan s nam 2015;
Ap dung:
- Céc Diéu 385, 401, 463, 466 B0 Luat dan s nam 2015;
- Cac biéu 91, 95 cla Luat Céc td chirc tin dung nam 2010;

- Khodn 2 Didu 26 Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 clia Uy ban Thuong vu Quéc hdi quy dinh vé mic thu, mien,
giam, thu, ndp, quan ly va s dung an phi valé phi Toa an;

- Céc biéu 8, 13 Nghi quyét 01/2019/NQ-HDTP ngay 11/01/2019 cla
Hoi dong thadm phan Toa an nhan dan t6i cao hudng dan ap dung mot so quy
dinh cla phéap luat vé 14, 1ai sudt, phat vi pham.

Tuyén xur:
1. Chap nhan toan bd yéu cau khéi kién cta nguyén don Cong ty Tai
chinh TNHH H.

- Budc Ba Tran Thi T c6 trach nhiém thanh toan cho Cong ty Tai
chinh TNHH H sb tién ng theo Hop dong tin dung s6 2W019064871, ngay
03/11/2020 1a 58.107.664 (Nam muoi tam triéu, mot tram 1é bay nghin, séu
tram sau muoi bon) dong, (trong d6 gom: Tién no gbc: 42.000.000 dong;
Tién no la trong han: 9.272.164 dong; Tién no & qua han: 6.835.500 dong).

KEé tlr ngay ¢ don yéu cau thi hanh an clia nguoi duoc thi hanh én cho
dén khi thi hanh an xong, bén phai thi hanh an con phai chiu khoan tién 1a cla
SO tién con phai thi hanh an theo mirc 1a suat quy dinh tai Biéu 357, Diéu 468
clia BO luat dan su nam 2015, trir treong hop phép luat co quy dinh khéc.

- Thoi han thanh toan: Thanh toan mét Ian ngay khi ban an c6 hiéu luc
phap luat.

2. V& &n phi dan sy so tham:

Bi don Ba Tran Thi T phai chiu s0 tién an phi dan sy so tham la
2.905.383 (hai triéu chin tram |é ndm ngan ba tram tdm muoi ba) dong.

Hoan lai cho nguyén don Cong ty Tai chinh TNHH H sb tién tam (ng
an phi 1.452.692 (moét triéu bdn trdm ndam muoi hai ngan sau tram chin muoi hai)
dong theo Bién lai thu tam (ng an phi, I&é phi Toa an sO 0036561 ngay
02/11/2022 ctia Chi cuc Thi hanh an dan sy quan Tan P, Thanh phd H.



Thi hanh tai Co quan thi hanh an dan sw c6 tham quyén.
3. Quyén khang céo:

Nguyén don, bi don khong cé mat tai phién toa duoc quyén khang cao
trong han 15 ngay ké tlr ngay nhan dwoc ban an hodc ban an duoc niém yét.

Vién kiém sat nhan dan cting cap, Vién kiém sat nhan dan cap trén truc
tiép dwoc quyén khang nghi theo quy dinh clia B6 luét t6 tung dan su.

Trong trvong hop ban an, quyét dinh dwoc thi hanh theo quy dinh tai
Diéu 2 Luat Thi hanh an dan sy thi nguoi dwoc thi hanh an dan sv, nguoi
phai thi hanh an dan s cé quyén thoa thuan thi hanh an, quyén yéu cau thi
hanh an, t nguyén thi hanh an hodc bi cuwdng ché thi hanh an theo quy dinh
tai cac Diéu 6, 7 va 9 Luat Thi hanh an dan su; thoi hiéu thi hanh an duoc
thuc hién theo quy dinh tai Biéu 30 Luat thi hanh an dan su.

Noi nhan : TM. HOI BPONG XET XU SO THAM
- TAND TP.HCM; THAM PHAN - CHU TOA PHIEN TOA
- VKSND quén Tan P;

- Chi cuc THADS quan Tén P;
- Cac duong su ;
- Lwu ho so, VP.
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CAC HOI THAM NHAN DAN THAM PHAN CHU TOA PHIEN TOA



