TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH KHANH HOA Poc 1ap - Tw do - Hanh phuc

Bén 4n $6:57/2019/HS-PT
Ngay 22 - 5 - 2019

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH KHANH HOA

- Thanh phin Hpi dong xét xir ph(c thdam gom c6:
Tham phan - Chii toa phién toa: Ba Bui Thi Nghia
Cac Tham phan : Ong L& Thanh Trung
: Ba LaAm Vwong My Linh
- Thuw ky phién toa: Ba Nguyén Thi My Hanh - Thu ky Toa 4n nhan dan
tinh Khanh Hoa.
- Dai dién Vién kiém sat nhan dan tinh Khanh Hoa tham gia phién toa:
Ong V6 Vin Thanh - Kiém sat vién.
Ngay 22 thang 5 nam 2019, tai tru s¢ Toa an nhan dan tinh Khanh Hoa
xét xir phtic tham cdng khai vu an hinh su thy 1y s6 43/2019/TLPT-HS ngay 12
thang 3 nam 2019 d6i vé6i cac bi cao Nguyén Qubc H va cac bi cdo khac do co
khang cdo cua céc bi cdo d6i voi ban an hinh su so tham sé 303/2018/HS-ST
ngay 29 thang 11 nim 2018 ctia Toa 4n nhan dan thanh phé Nha Trang, tinh
Khanh Hoa.

Cac bi cdo co khang cao:.

1. Nguyén Quéc H, sinh nam 1986, tai Nha Trang, Khanh Hoa; Noi cu
trG: Thon B, x3 V, thanh phd N; Qudc tich: Viét Nam; Dan tdc: Kinh; Ton gido:
Khong; Nghé nghiép: Tho son; Trinh d6 hoc van: 9/12; Con 6ng Nguyén L va
ba V& Thi Thanh S; C6 vo va hai con; Tién an: Ngay 30/5/2014 bi Toa an nhan
dan tinh Khanh Hoa xtr phat 01 nim ti nhung cho hudng an treo vé toi “Pdnh
bac”, thoi gian thir thach 1a 24 thang; Tién su: Khong; Bi bat tam gilt ngay
27/9/2015, tam giam tir ngay 03/10/2015 dén ngay 23/12/2015 dugc thay ddi
bién phép ngan chan (cém di khéi noi cu tra); Bi cdo tai ngoai: Co mat.

2. Vo Vian C, sinh nam 1969, tai Pha Yén; Noi cu tra: Thén L, phuong
H, thanh phd N; Qudc tich: Viét Nam; Dan toc: Kinh; T6n gido: Khdng; Nghé
nghiép: Tho son; Trinh do hoc van: 12/12; Con 6ng VO P va ba Nguyén Thi B;
C6 vo va mdt con; Tién an: Nam 2000 bi Toa 4n nhan dan thanh phé Nha Trang
xur phat 12 thang tu cho hudng an treo veé toi “Lam dung tin nhiém chiém doat
tai san céng dan” (chap hanh xong nghia vy an phi ngay 10/7/2018); Tién su:
Khéng; Bi cao tai ngoai: Co mat.

3. Vo Thi Kim L, §inh nam 1950, tai Nha Trang, Khanh Hoa; Noi cu tra:
Thon D, xa V, thanh pho N; Quoc tich: Viét Nam; Dan toc: Kinh; T6n giao:



Khéng; Nghé nghi¢p: Khong; Trinh d6 hoc van: 02/12; Con dng V& H va ba Lé
Thi P; CO chong va bon con; Tién an, tién su: Khéng; Bi cédo tai ngoai: Co mat.

Nguwoi tham gia té tung khdc cé lién quan dén khdng cdo:
Nguoi bao chita: Ong Lé Van T, Ludt su, Van phong luat su Van T,
Doan luat su tinh Khanh Hoa: C6 mat;

NOI DUNG VU AN:

Theo cac tai liéu co trong ho so vu 4n va dién bién tai phién toa, ndi dung
vu 4n duoc tom tat nhu sau:

Khoang 18 gid 30 phut ngay 26 thang 9 nim 2015, Nguyén Quéc H di
dén khu vuc duong bé tong thudce thén D, xa V, thanh phé N thi thay C, Tr, Ph,
T cung mot so nguoi khac va co san 01 bo chén dia bang st v4i 04 quan vi. H
vao ldy bd x6c dia va dam nhén viéc lam cai, nhimg nguoi con lai tién hanh dat
tién tir 60.000d dén 2.000.000d v&i hinh thic dit chin (hai mat nay, hai mat kia
hodc 04 mat cung hinh) va 1¢ (ba mat nay, 01 mat kia), ty 1€ an thua gitra chu cai
va nguoi dat tién 1a 1:1.

Khoang 19 gid 45 phut cling ngay, to cong tac (gom Doi Canh sat diéu tra
vé toi pham ma tay, DOi canh sat trat tu co dong, Cong an xa Vinh Phuong) bat
qua tang Nguyen Quéc H, V& Vin C, Nguyén Trong Ch, V& Thi Kim L,
Nguyen Quéc T, Lé Thi Ph, Nguyén Thi H, Lé Thi Tr dang choi x6c dia tai dia
diém néu trén. T6 cong tac thu gilr trén ngudi cua Nguyén Qudc H sb tién
5.182.000d, Vo6 Van C 2.000.000d, VO Thi Kim L bi thu gitt 1.900.0004,
Nguyén Trong Ch 6.000.000d Nguyén Quéc T 4.100.000d, Lé Thi Ph
3.290.000d, Lé Thi Tr 420.000d, Nguyén Thi H 7.200.000d. Ngoai ra, T6 cong
tac con thu giir trén chiéu bac sb tién 3.500.000d (trong d6 c6 100.000d cua
Nguyén Trong Ch, 50.000d cua Vo6 Thi Kim L, 20.000d cia V6 Van C, s6 con
lai khong xéac dinh duoc cua ai), 01 bo chén dia bing st bén trong c6 04 quan vi.

Tién hanh truy xét cac con bac bo chay, T6 cong tac phat hién va thu gitr
cia Lé Dling Ch 12.000.000d. Lé Diing Ch khai nhan: Khoang 18 git 30 phut
cung ngay, Chinh tham gia 02 van x6c dia do H cam cai, van dau thang
100.000d, van sau thua 150.000d. Sau d6 Ch vé nha, khoang 19 gid 40 phut Ch
quay tro lai chiéu bac thi bi to cong tac 1ap bién ban.

Qua trinh diéu tra, truy t va xét x so tham, Nguyén Quoc H khai c6
mang theo 4.000.000d dé danh bac va da thang bac dugc sd tién 1.182.000d.

V4 Vian C khai mang theo sb tién 2.050.000d dé danh bac, da danh 03 van
(02 van dau thang dugc 10.000d, van thir 3 C dat 20.000d thi bi bat); trong khi
b6 chay C lam roi mat 40.000d.

Vo Thi Kim L khai ¢c6 mang theo 1.900.000d dé danh bac, d3 choi 2 van
(van dau thiang 50.000d, van sau dit 50.0004 thi bi bit qua tang).

Nguyén Trong Ch khai dem theo 6.100.000d dén dia diém danh bac, Ch
moi dat 100.000d dé choi thi bi bat va bi thu gitr trén ngudi so tién 6.000.000d.

Nguyén Qudc T khai mang theo 4.000.000d dé danh bac, da tham gia choi
04 van, mdi van 50.000d, thang 3 van, thua 1 van, van bi bat qua tang khong
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tham gia.

L& Thi Ph khai mang theo 3.890.000d dén dia diém danh bac trong do cé
600.000d dé su dung vao viéc danh bac, Ph da choi 03 van théng duoc
270.000d, van bat qua tang Ph khdng tham gia.

L& Thi Tr khai mang theo 420.000d, Tr choi 03 van thua 50.0004, van bat
qua tang Tr chua kip tham gia.

Nguyén Thi H khai mang theo 7.100.000d dén dia diém danh bac, trong
d6 c6 6.000.000d dé dong tién choi hué. Bi cdo tham gia choi khoang 5 - 6 van,
mdi van 50.000d va thang duoc 100.000d, van bat qua tang H khdng tham gia.

Nguyén Trong Ch d3 bo di khoi noi cu tra, hién khong biét & dau va da
dugc Co quan Canh sat dicu tra ra quyét dinh tach vy an, quyét dinh truy na va
quyét dinh tam dinh chi di€u tra bi can d6i vaoi Ch.

Nguyén Quéc T, Lé Thi Ph, Nguyén Thi H, Lé Thi Tr da duoc xir Iy hanh
chinh va dugc tra lai s6 tién bi thu gii.

Tai ban 4n so tham s6 303/2018/HS-ST ngay 29 thang 11 nam 2018, Toa
an nhan dan thanh ph Nha Trang di cin cr Khoan 1 Piéu 248 B luat Hinh su
nam 1999; diém s khoan 1, khoan 2 Diéu 51; diém h khoan 1 Diéu 52, Diéu 56,
khoan 5 Diéu 65 cua Bo luat hinh sy nim 2015 dbi voi Nguyén Qubc H, can cir
Khoan 1 Dicu 248 Bo luat Hinh sy ndm 1999; diém s, X khoan 1, khoan 2 Diéu
51, diém h khoan 1 Diéu 52 B¢ luat hinh sy nim 2015 d6i véi V3 Vin C, cén ct
Khoan 1 Diéu 248 B luat Hinh sy nam 1999; diém i, s khoan 1, khoan 2 Piéu
51 B¢ luat hinh sy ndm 2015 d6i voi Vo Thi Kim L xt phat: Nguyén Qubc H 01
(mdt) nam tu, tong hop hinh phat 01 (mot) nim ti ctia ban 4n sd 85/2014/HS-PT
ngay 30/5/2014 ciia Toa 4n nhan dan tinh Khanh Hoa, bi cdo phai chap hanh
hinh phat chung la 02 (hai) nam tu; Vo Van C 09 (chin) thang tu; V6 Thi Kim L
04 (bdn) thang tl vé t6i “Danh bac”. Ngoai ra, ban an so thim con quyét dinh xir
Iy vat chtng, an phi va quyén khang céo theo quy dinh.

Ngay 05 thang 12 ndam 2018, bi cao V06 Thi Kim L ¢6 don khang céo Xin
hudng an treo.

Ngay 10 thang 12 nam 2018, bi cdo VO Van C c6 don khang cdo xin giam
hinh phat va huéng an treo.

Ngay 12 thang 12 nim 2018, bi cdo Nguyén Qudc H c6 don khang cdo
xin giam hinh phat.

Tai phién toa phtic tham, cac bi cao déu khai nhan da tham gia tro choi
X0c dia dudi hinh thic duoc, thua bang tién ding nhu ndi dung cua ban an so
tham da néu. Khi tham gia tro choi nay, ngu’m choi dit tién v6i ngudi cam céi
(bi cao Nguyén Qudc H) theo quy udc “chin”, “1¢”. Trong cing mot van, co
nhiéu ngudi choi dat tién voi ngudi cém cai nhung viéc dugc, thua dugc xac
dinh gitta timg nguoi choi voi nguoi cam Cai, nhitng ngudi choi (khong phai 1a
nguoi cam céai) khong co6 mdi lién quan gi v6i nhau. Bi cao Nguyén Qubc H con
khai, ngay 26/9/2015 bi cao thidy Lé Diing Ch ciing c6 mit tai noi bi céo choi
x0c¢ dia nhung khong nhé Ch ¢o tham gia hay khong.
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Phat biéu tai phién toa, Kiém sat vién cho 1a: Ngoai cac bi cdo, cac dbi
tuong Lé Diing Ch, Nguyén Quéc T, Lé Thi Ph, Nguyén Thi H, Lé Thi Tr ciing
tham gia choi xoc dia, c6 d4u hiéu cta t6i “Panh bac” nhung cdc co quan tién
hanh t6 tung & cip so thim khong xem xét trach nhiém cta cac ddi twong nay 13
¢4 diu hiéu bo lot nguoi pham to1 nén can huy ban an so tham, giao hd so vu 4n
cho Vién kiém sat nhan dan thanh phd Nha Trang diéu tra lai.

Ngudi bao chita cho bi cdo Nguyén Quoc H dong ¥ v6i quan diém cia dai
dién Vi¢n ki€ém sat vé dé nghi huy an so tham.

NHAN PINH CUA TOA AN:

Trén co sé ndi dung vu an, can cr vao cac tai liéu trong ho so vu an da
duoc tranh tung tai phién toa, Hoi dong xét xur nhan dinh nhu sau:

[1] Can ctr vao 161 khai nhan cua cac bi cdo va cac tai liéu, chung cir do co
quan tién hanh t6 tung cip so tham thu thap, viéc xac dinh cac bi cao c6 hanh vi
danh bac tai khu vyc duong bé tong thudc thon D, xa V, thanh phd N vao ngay
26/9/2015 cia ban an so tham 1a ¢6 can cir. Tuy nhién, cung ngay 26/9/2015 va
cung dia diém néu trén, Lé Diing Ch (12 nguoi di c6 tién an vé toi “To chuc
danh bac”) ciing khai nhan c6 tham gia danh bac véi Nguyen Quéc H. Loi khai
cua L& Diing Ch phu hop vai loi khai cua Nguyen Quoc H tai phién toa, To0a an
nhan dan thanh ph Nha Trang da nhiéu lan tra ho so dé diéu tra, xem xét trach
nhiém cua Lé Diing Ch nhung Vién Kiém sat nhan dan thanh pho Nha Trang
van khong truy to dbi v6i Lé Diing Ch 1a c6 dau hiéu bo lot nguoi pham toi. Vi
vay, theo quy dinh tai diém a khoan 1 Piéu 358 B¢ luat té tung hinh sy can hiy
ban an so thdm, giao hd so cho Vién kiém sat nhan dan thanh phd Nha Trang dé
diéu tra lai theo thu tuc chung.

[2] Ngoai ra, trong vu én nay, V6 Van C, V5 Thi Kim L ciing nhu céc dbi
tuong khac déu tham gia danh bac véi Nguyén Quoc H (nguodi cam cai) nhung
viéc danh bac theo phuong thic d6i khang tryc tiép gifta ting ngudi choi véi
nguoi cam cai nén trong truong hop nay V6 Van C, V6 Thi Kim L khong danh
bac voi nhau, sb tién dung dé danh bac cua Nguyen Quoc H, V4 Vin C va Vo
Thi Kim L la khac nhau nhung cac co quan tién hanh t6 tung & cip so tham
khéng xac dinh cu thé s tién dung dé danh bac cua timg bi céo 1a chwa xem xét,
danh gia ding mtrc d6 vi pham, trach nhiém phép 1y ctia mdi bi cao (c6 pham toi
hay khong, néu pham tdi thi & mirc do ndo).

[3] Mit khac, Co quan Céanh sat diéu tra - Cong an thanh ph6 Nha Trang
d3 ra quyét dinh tach vu 4n, tam dinh chi diéu tra d6i v6i Nguyén Trong Ch nén
viéc giao lai tai san thu gitr cua Ch (xe may, dién thoai) cho co quan diéu tra 1a
c¢6 can ct. Tuy nhién, co quan diéu tra chua c6 két luan vé sb t1en 6.000.000d
thu giit ctia Nguyén Trong Ch nhung cic co quan tién hanh té tung & cip so
tham lai x4c dinh s tién dung dé danh bac trong vu an nay 1a 18.582.000d (bao
gom ca khoan tién 6.000.000d thu giit cia Nguyén Trong Ch), ban an so tham
khong quyét dinh giao s6 tién 6.000.000d cung tai san thu ciia Ch cho co quan
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diéu tra dé xir 1y trong vu 4n ddi v6i Ch 1a khong dung, cap so tham can rat kinh
nghiém.

[4] V& viéc ap dung phap luat: Hanh vi déanh bac do céc bi céo thuc hién
trude ngay B0 ludt hinh sy nam 2015 ¢6 hi¢u luc phap luat, viéc truy td, xét xir
ddi v&i cac bi cdo theo quy dinh cua Diéu 248 Bo luat Hinh sy niam 1999 1a
ding nhung ban an so tham lai ap dung cac diéu khoéan cua Bo luét hinh sy nim
2015 khong thudc truong hop x6a béo mot to1 pham, mot hinh phat, mdt tinh tiét
ting nang; quy dinh hinh phat nhe hon, tinh tiét giam nhe méi (theo diém b
khoan 1 Piéu 2 Nghi quyét s 41/2017/QH14 ngay 20/6/2017 cua Qudc hoi vé
viéc thi hanh B luat Hinh sy nam 2015) 1a khong dung. Sai sot nay khong phai
1a vi pham vé thu tuc t6 tung nhung cip so tham can rat kinh nghiém.

Vi cac € trén,

Can ci Diém ¢ Khoan 1 Diéu 355, Diém a Khoan 1 Diéu 358 ciia Bo luat
t6 tung hinh su.

QUYET PINH:
1. Huy ban 4n hinh sy so tham s6 303/2018/HS-ST ngay 29/11/2018 cia
Toa an nhan dan thanh pho Nha Trang, tinh Khanh Hoa.

2. Chuyén toan b ho so vu an cho Vién kiém sat nhan dan thanh phd Nha
Trang, tinh Khanh Hoa dé diéu tra lai theo thu tuc chung.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: T.M HQI PONG XET XU PHUC THAM
- Bj céo; THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Khanh Hoa; i ky)

- Cbng an TP. Nha Trang;

- VKSND TP. Nha Trang;

- TAND TP. Nha Trang;

- Chi cuc THA DS TP. Nha Trang;
- S6 Tu phép tinh Khanh Hoa;

- Vu Giam dbc 1;

- Luu an van;

- Luu Vian phong;

- Luu hd so.

Bui Thi Nghia






Noi nhan:

-VKSND, S¢ Tu phap tinh Khanh Hoa
-VKSND, TAND, Co6ng an TP. Cam Ranh
-Chi cuc THADS TP. Cam Ranh

-Bi céo

-Luu 4n vén

-Ho so

TM. HOI PONG XET XU PHUC THAM
Tham phan - Chi toa phién toa



Bui Thi Nghia






