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TOA AN NHAN DAN HUYEN YEN LAC, TINH VINH PHUC

- Thanh phin Héi dong xét xir so thdm gom co:

Thim phdn - Chii toa phién toa: Ba Nguyén Thanh Thao

Cdc Hoi tham nhén dan:

1. Ba Nguyén Thi Huan

2. Ong Hoang Thanh Nam

-Thw ky phién toa:Ba Nguyén Y Tuong - Thu ky Toa an nhan dan huyén
Yén Lac, tinh Vinh Phic.

- Pgi dién Vién kiém sdt nhén din huyén Yén Lac, tinh Vinh Phiic tham
gia phién toa:Ba Nguyén Thi Giang - Kiém sat vién.

Ngay 22 thdng 01 nam 2021 tai tru s& Toa an nhan dan huyén Yén Lac,
tinh Vinh Phic xét xtr so thAm cong khai vu an thu 1y s6 35/2020/TLST-DS
ngay 20 thang 5 nim 2020 vé viéc “Tranh chip vé hop déng xiy dung” theo
Quyét dinh dua vu 4n ra xét xt s6 06/2020/QDXXST-DS ngay 20 thang 11 nim
2020 gitra cac duong su:

1. Nguyén don: Ong Nguyén Phung B, sinh nam 1977 (c6 mit).

Dia chi: Thon H L, X8 V' N, huyén V T, tinh Vinh Phtc.

2. Bi don: Ba Nguyén Thi P, sinh nim 1959 (ving mit).

Noi dang ky ho khau thuong tra: Thon N C 2, x& L C, huyén Y L, tinh
Vinh Phuc.

Dia chi: Thon B T 1, x& B T, huyén Y L, tinh Vinh Phuc.

NOI DUNG VU AN:
Trong don khoi kién dé ngay 02 thang 5 nam 2020 va nhirng 10i khai tiép
theo 6ng Nguyén Phung D 1a nguyén don trinh bay:

Ngay 06/11/2018, ong va ba P ky hop dong xay dung bd sung hop dong cii
va thi cong tlep chudng I1.Theo ndi dung hop dong bod sung hop dong cii va thi
cong tiép chudng II thi 6ng nhan thi cong xay dung thué cho ba P chudng I (1a

chudng ga rong 17m x dai 72m va kho cam) véi gia 90.000.000d0ng; chudng 11
(12 chudng ga rong 15m x dai 70mva kho cam) véi gia 90.000.000d0ng; don gia
nha & 350.000d0ng/m?, bé nudc 400.000ddng/m3, xay tuwong rao khong chat
55.000d6ng/m?, chat 35.000d6ng/m? Trong hop dong c6 ndi dung “Gia trén bao
gdm x4y chat, d6 nén bé tong thuong phim va quyét voi” nhung ndi dung ndy 1a
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ap dung cho lam chudng I va chudng II, nha ¢ hai phong. Thoi gian thi cong
chudng II 13 45 ngay tinh tir ngay bat dau thi cong. Tién nhin céng chudng II
(tc 13 gia tién thué thi cong chudng II) 1a 90.000.000d6ng cho no dén ngay
30/4/2019 tirc ngay 26/02 (adm lich) nam 2019. Ngoai ra, hai bén con ghi nhan
mot s6 ndi dung khac.

Trudce d6, 6ng va ba P ky mot hop dong xay dung dé thi cong chudng 1.Sau
khi 6ng thi cong xong chudng I va ba P da thanh toan du tién cong cho dng nén
6ng va ba P thong nhét hay bo hop ddng nay va thuc té ong da x¢ bo no dé ky
hop dong bo sung hop d6ng cii. Khi 6ng 1ap hop dong bd sung hop dong cii thi
c6 caba P, ba P doc ro1i mai ky. Ong chi con duy nhat ban hop. déng ma 6ng giao
nop cho Toa an. Khi lap hop dong do lap thanh hai ban dé mdi bén giit mot ban
nén dng da pho to ra hai ban va hai bén déu ky vao ban pho to con ban viét tay
ong da bo.

Thuc té, 6ng da thi cong xay dung chuong I (1a chudng ga rong 17m x dai
72m va kho cam).Ngoai ra, 6ng con xay 01 bé nudc & vi tri trude cira chudng I
va doan tudng rao ¢ phia ngoai chudng I; 02 nha ¢ (mdi nha & c6 hai phong);
chudng 11 (1a chudng ga rong 15m x dai 70mva kho cam).

Sau khi thi cong xong chudng I, 01 bé nudc va doan tudng rao & phia ngoai
chuong I va 02 nha ¢, 6ng da ban giao cho ba P nhan va ba P da tra toan bo tién
cong ddi voi cac cong trinh nay, cu thé chudng I 1a 90.000.000d6ng; 01 nha & 1a
30.000.000d0ng; con 01 nha &, 01 bé nudc va tudng rao 6ng khong nhd sd tién
cu thé.

Déi voi chudng II (1 chudng ga rong 15m x dai 70mva kho cam) thi 6ng
thi cdng sau cung. Sau khi thi cong xong, ngay 07/01/2019, 6ngda ban giao cho
ba P nhan va dua vao sir dung.

Ba P hen 6ng dén ngay 30/4/2019, ba P s& tra cho ong toan b sd tién
90.000.000d0ng nhung dén hen ba P khong tra tién mic du ong di yéu ciu ba P
tra rat nhidu 1an. Ba P d3 viét gidy bién nhin xac nhin con no cla ong sb tién
90.000. OOOdéng Ba P lai hen tir ngay 31/7/2019 tr¢ di va trong thang 8 tro lai,
lay dugce tién Ngan hang s& tra tién cho 6ng. Pén ngay 05/9/2019, ba P tra cho
ong so tién 20.000.000d0ng va c6 hen 20 ngdy sau sé& tra sd tlen con lai nhung
ba P vin khong tra cho 6ng. Tinh dén nay, ba P con ng 6ng s tién thi cong xay
dung 1a 70.000.000d6ng. Mic du dng da doi rat nhiéu lan nhung ba P van khong
tra.

Ong thi cong chudng II tir ngay 06/11/2018 dén ngay 07/01/2019 thi méi
thi cong xong va ban giao dugc cho ba P. Vi qua trinh thi cong do ba P chua tra
hét tién thi cong cua cic cong trinh trén nén 6ng chua thi céng tiép duoc.

Nay 6ng dé nghi Toa an giai quyét budc ba P phai tra cho 6ng sb tién thi
cong xay dung ma ba P con no 1a 70.000.000d6ng. Ngoai ra, 6ng khong yéu cau
gi khéc.

Trudc day, trong don khoi ki€n va qua trinh lam viéc tai Toa an, Ong yéu
cau ba P phai tra cho 6ngtién l1di 1%/thang cua sb tién 70.000.000ddng. Tuy
nhién, sau d6 va tai phién tda dng tu nguyén Xin rit yéu cau ba P phai tra tién 13i
ctia 86 tién 70.000.000d6ng.



- Bi don ba Nguyén Thi P ving mit tai phién toa nhung qua trinh giai quyét
vu an ba P trinh bay:

Ngay 06/11/2018, ba va 6ng b ky hop ddng xay dung bd sung hop dong cii
va thi cong tiép chuong I1, cy thé nhu ban hop déng ma Toa an di cho ba xem.
Chtr ky va chir viét tai muc dai dién bén A trong hop dong la cua ba, con ndi
dung hop dong ba khdng rd do ba khong doc. Ong B dua ban hop dong dng D
d3 soan sdn bao ba ky thi ba ky. Tuy nhién, 6ng D chi 1am chudng I (1a chudng
ga va kho cam) va chudng II (1a chudng ga va kho cdm) va 01 nha & hai phong.
Dbi v4i 01 bé nude, 01 nha & hai phong va tudng rao 6ng B khong 1am. Dbi véi
cong trinh chudng I (1a chudng ga va kho cam) va 01 nha ¢ hai phong, 6ng B da
ban giao cong trinh cho ba va hai bén quyét toan day da va ba con thanh toan
thira cho 6ng P 30.000.000d6ng 1a do 6ng P tng tr trudc (trong do cb
10.000.000d6ng 1a tién @ng thira khi xay 01 nha ¢ hai phong va 20.000.000d0ng
1a tién Ung thira khi xay dung chudng ). Déi v6i hang myc xay dung chudng II
(1a chudng ga va kho cam), don gia 1a 90.000.000d6ng. Ong P da thi cong xong
chudng 1T (1a chudng ga va kho cam) va 6ngb da ban giao cho ba nhan dé dua
vao st dung nhung thoi gian ban giao thi ba khong nhé. Ba chi nhé tir khi 6ng B
nhan thi cong dén khi ban giao cho ba 1a khoang 8 thang, trong khi trong hop
ddng xay dyng thoa thuan thoi gian thi cong chuong I1 1a 45 ngay. Ba khong nho
thoi gian cu thé ba viét gidy bién nhan ng tién thi ~cong cua 6ng P sb tién
90.000.000d0ng nhung ba xac nhan chit viét trong gidy bién nhan va chit ky 1a
cia bd nhung ba viét gidy nay sau khi ba dua vao st dung chudng II. Sau khi
viét gidy bién nhan dugc mot thoi gian thi ba tra cho 6ng B 20.000.000d6ng, s6
tién thi cong chudng II ma ba chwa tra cho 6ng B 1a 70.000.000d6ng. Nay 6ng B
khoi kién yéu cau ba phai tra sb tién con ng 70.000.000d6ng thi ba khéng dong
y. Vi ban dau ba c6 y dinh cho 6ng P sé tién 30.000.000d6ng ma dng B da tng
thira khi thi cong cong trinh cu thé nhu ba trinh bay & trén nhung nay ba khéng
cho nfra.

Tuy nhién, dbi véi sé tién 30.000.000d6ng 6ng P ung thira,ba khong dé
nghi Toa an giai quyét vi ba khong c6 ching ctr gi lién quan dé xuét trinh cho
Toa an va do cong viée cua ba ban ron nén ba khong c6 thoi gian dén Toa an dé
giai quyet d6i voi yéu cau nay.

Pbi voi cac hang muc xdy dung chudng I (Ia chudng ga va kho cam),
chudng II (1a chudng ga va kho cam), 01 nha & hai phong ma dng B da ban giao
ba khong co ¥ kién gi va ba cling di dua vao sir dung.

Tai phién toa, Kiém sat vién phat biéu y kién vé viéc tuan theo phéap luat té
tung cua Tham phan, Hoi dong xét xir, Thu ky phién toa va nhiing nguoi tham
gia t6 tung trong qua trinh giai quyét vu an ké tir khi thy 1y vu an dén trude thoi
diém Hoi dong xét xtr nghi an. Qua trinh giai quyét vu antham phan, thu ky, Hoi
déng xét xir da tién hanh theo dung quy dinh cua phap luat. Nhing nguoi tham
gia td tung nhu nguyén don da chip hanh dung theo quy dinh phap luat vé quyen
va nghia vu cta duong su. Bi don ba P d3 duoc Toa an triéu tap hop 18 nhiéu lan
nhung ba P déu ving mit khong ¢ 1y do 13 vi pham nghia vu cta bi don quy
dinh tai Piéu 72 Bo luat T tung dan sy. V& giai quyét vu an: D& nghi ap dung
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Diéu 138, Diéu 139, Diéu 140, biéu 141, Piéu 144, Diéu 147 Luat Xay dung
ndm 2014; Diéu 275, Diéu 280, Diéu 351, Diéu 357, Diéu 385, Dicu 422 Bo luat
Dan sy nam 2015;Nghi quyét 326 vé& an phi, 1& phi: Chip nhan yéu ciu cua
nguyén don budc ba P phai tra cho 6ng B 70.000.000dong va ldi suat cham thi
hanh sau khi ban 4n c6 hiéu lyc phap luat theo quy dinh ctia phap luat;vé an phi
ba P phai chiu theo quy dinh cua phap luat.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, ching ctr ¢ trong hd so vu an duge thim
tra tai phi€n tda va can cur vao két qua tranh luén tai phién toa; trén co s& xem
xét day du, toan dién chung cir; ¥ kién ciia nguyén don, bi don; ¥ kién cua Kiém
sat vién tham gia phién toa; Ho1 déng x€t xtr nhan dinh:

[1]. Vé to tung: Bi don ba Nguyen Thi P da duogc triéu tap hop 1¢ nhiéu lan,
dugc thong bao vé phién hop klem tra viéc giao ndp, tiép can, cong khai ching
clr va hoa giai nhung ba P déu ving mat khong rd 1y do. Qua trinh giai quyét vu
an, Toa an di 13y 1oi khai ctia ba P, tdng dat hop 1é Thong bao két qua phién hop
kiém tra viéc giao ndp, tiép can, cong khai chimg cr cho ba P ' nhung ba P khong
c6 ¥ kién gi vé cac tai lidu, ching ctr do nguyén don cung cp. Toa an ciing da
triéu tap hop 1¢ nhiéu 1an dbi v6i ba P dé tham gia phién toa. Tai phién tdoa hom
nay, ba P vin viang mat khong 1d 1y do. Vi vy, Toa an xét x(r vang mat ba P 14
phu hop theo quy dinh tai diém b khoan 2 Diéu 227 cta Bo luat T6 tung dan sy
nam 2015.

[2]. V& quan hé phap ludt tranh chip, thim quyén giai quyét: Nguyén don
ong Nguyén Phung P khai kién tranh chap vé hop dong xay dung d6i voi bi don
ba Nguyén Thi P;noi dang ky ho khau thudong tra: Thon N C 2, xa L C, huyén Y
L, tinh Vinh Phuc; dia chi: Thon B T 1, X8 B T, huyén Y L, tinh Vinh Phuc. Vi
vay, can ctr theo quy dinh tai Khoan 3 Piéu 26, diém a khoan 1 Diéu 35, diém a
khoan 1 Piéu 39 Bo luit T6 tung dan sy ndm 2015 thi day 13 tranh chip phat
sinh trong linh virc dan sy, cu thé 13 doi tién thi cong xay dung con no phat sinh
tir hop dong xdy dyng. Toa 4n nhan dan huyén Yén Lac, tinh Vinh Phuc thu 1y
giai quyét theo thu tuc so thim 1 dung vé thim quyén.

[3]. Theo quy dinh tai khoan 4 Piéu 91 cua Bo luat T tung dan sy nam
2015, dwong sy c6 nghia vu dua ra ching ctr dé chimg minh ma khong dua ra
dugc ching ctr hodc khong dua ra di chung ctr thi Toa an giai quyét vu viéc dan
su theo nhirng ching cur da thu thap duoc c6 trong hd so vu viéc. Bi don da tir
b6 quyén dugc ching minh cta minh qua viéc khong dén Toa an tham gia t6
tung nén bi don phai chiu hau qua cta viéc khdng chirng minh theo quy dinh tai
Diéu 91 cua Bo luat TH tung dan sy nim 2015. Do d6, Toa an giai quyét vu viée
dan su theo nhitng ching ct da thu thap duoc c6 trong hd so vu viéc.

[4]. V& Noi dung:

[4.1]. Xét yéu cau khai kién ctia nguyén don dé nghi Toa an giai quyét
budc ba Nguyén Thi P phai tra cho nguyén don 70.000. OOOdéng, s tién thi cong
xay dyng con no phat sinh trong qua trinh thyc hién hop dong xay dung gitra
ong Nguyén Phung P voi ba Nguyén Thi P, Hoi dong xét xur thay rang:
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Qua 101 khai ctia ong P va ba P thiy ring ong D, ba P déu thira nhan vao
ngay 06/11/2018, dng D va ba P ky hop ddng bd sung hop dong cii va thi cong
tiép chuong II. Khi ky két hop dong, cac bén hoan toan tu nguyen, co day du
ndng lyc hanh vi dan sy, nd1 dung hop dong khong vi pham diéu cam ciia Luat,
khéng trai dao dtrc x3 hoi. Do d6, hop dong 1 hop phap, cic bén phai thuc hién
theo ndi dung d thoa thuan. Trén co sé hop dong ndy, ong D da thi cong xay
dung thué cho ba P mot s6 cong trinh 1 chudng I (1a chudng ga va kho cam), 01
nha & hai phong, chudng II (12 chudng ga va kho cam), ba P d tra tién cong xay
dung cua chudng I va 01 nha & hai phong cho ng B. Déi voi chudng II(1a
chudng ga va kho cam) don gia thi cong 13 90.000.000d6ng, ba P di tra cho 6ng
P 20.000.000d6ng, con no lai 70.000.000d0ng. Do d6, cé co sd dé chap nhan
yéu cau cua 6ng D dé budc ba P phai tra cho dng P sb tién ba P thué éng b thi
cong xay dung chudng II con no 1a 70.000.000d6ng. Ba P cho rang ba khong
ddng ¥ tra cho 6ng B 70.000.000d0ng vi trong [qua trinh thi cong chudng I va 01
nha ¢ hai phong 6ng D ung thira 30.000. 000dong nhung ba khong c6 ching cur
dé chung minh va cling khong yéu cau Toa an giai quyét nén Toa an khong xem
x€t giai quyet

[4.2]. P6i v&i yéu cau tinh tién 14i: Trong don khoi kién va qua trinh giai
quyét tai Toa an, 6ng P yéu cau ba P phai tra cho ong tién 1i 1%/thang cta sb
tién 70.000.000d0ng. Tuy nhién, qua trinh giai quyét sau do va tai phién toa, ong
b tu nguyén rut mot phan yéu cau khai kién, khong yéu cau ba P phai tra tién 1ai
dbi voi so tién thi cong xay dung con ng 1a 70.000. 000dong. Xét thiy viéc rut
mot phan yéu cau khoi kién cua éng P 13 ty nguyén nén Hoi dong xét xir dinh
chi xét xtr 461 v&i phan yéu cau khoi kién ctia nguyén don da rut.

[4.3]. Giita 6ng D va ba P c6 161 khai mau thuan nhau Vé cac cong trinh ma
ong b da thi cong xay dung thué cho ba P. Ong D cho rang ngoai thi cong
chuong I, chudng II va 02 nha & (mdi nha & c6 hai phong), 6ng b con thi cong
01 bé nudc va doan tudng rao & phia ngoai chudng 1. Ba P cho rang ong P chi
thi cong xay dung chudng I, chudng II va 01 nha & hai phong. Pbi vdi 01 bé
nude, 01 nha & hai phong va doan tuong rao thi 6ng B khong lam ma ba thué
ngudi khac lam. Tuy nhién, 6ng B cho rang ddi voi cac cong trinh 1a 01 bé
nudce, 01 nha ¢ hai phong va doan tuong rao ma ba P cho rang 6 ong b khong thi
cong thi ba P déu di tra du tién cho 6ng b. Ong P khong yéu cau gi nén Hoi
dong xét xir khong xem xet giai quyét.

[4.4]. Nhu vay yéu cau khoi kién cua nguyén don 1a ¢ can cit can dugc
chap nhin, quan diém cta Vién kiém sat nhan din huyén Yén Lac, tinh Vinh
Phdc 1a ¢6 can ctr duwgc Hoi dong x¢&t XU chap nhan.

[5]. V& an phi: Can ct DPidu 26 Nghi quyét 326/2016/UBTVQHI14 ngay
30/12/2016 cua Uy ban Thudng vu Qubc hdi quy dinh vé mic thu, mién, giam,
thu ndp quan 1y va st dung an phi va 1¢ phi Toa an.

Nguyén don khong phai chiu an phi dan sy so thaim. Hoan tra lai cho
nguyén don sd tién tam Gng an phi da ndp.

Bi don phai chiu 4n phi dan sy so thim 70.000.000d0ng x 5% =
3.500.000d4ng.



Vi cac lé trén,

QUYET PINH:

- Can cir vao khoan 3 Diéu 26, diem a khoan 1 Diéu 35, diém a khoan 1
Diéu 39, Diéu 144, Diéu 146, Diéu 147, khoan 2 Diéu 227, khoan 3 Diéu 228,
khoan 2 Diéu 244, Piéu 266, Piéu 271, Piéu 273 Bo luat Té tung dan sy nim
2015;

- Can ctr vao Diéu 138, Diéu 139, Diéu 140, Diéu 141, Diéu 144, Diéu 147
Luat Xay dung ndm 2014;

- Can ctr vao Diéu 275, Piéu 280, Diéu 351, Piéu 357, Diéu 385, Piéu
422B06 luat Dan sy nam 2015;

- Cin ctr khoan 2 Piéu 26 Nghi quyét sé 326/2016/UBTVQH14 ngay 30
thang 12 nam 2016 cua [jy ban Thuong vu Québc hoi quy dinh vé muc thu, mién,
giam, thu, ndp, quan ly va sir dung an phi va I¢ phi Toa an.

Tuyén xur:

1. Pinh chi xét xir mot phan yéu cau khdi kién ctia nguyén don di rat vé
viéc yéu cau tinh tién 1di d6i voi sd tién thi cong xdy dung con no la
70.000.000d0ng.

2. Chap nhan yéu cau khoi kién ciia nguyén don 6ng Nguyén Phung .

Budc ba Nguyén Thi P phai tra cho 6ng Nguyen Phung P sé tién thi cong
xay dung con ng 14 70.000.000d6ng (bay muoi trigu ddng).

3. Vé nghia vu cham thi hanh 4n: Ké tr ngay ban an, quyét dinh c6 hiéu luc
phap luat, 6ng Nguyén Phung D ¢6 don yé€u cau thi hanh an cho dén khi thi hanh
an xong tat ca cac khoan tién, hang thang ba Nguyén Thi P con phai chiu khoan
tién 13i cua so tién con phai thi hanh an theo mirc 14i suat quy dinh tai khoan 2 Diéu
468 B0 luat Dan sy nam 2015.

4. V& an phi: Ba Nguyén Thi P phai nop 3.500.000d0ng (ba tri¢u nim trim
nghin dong) 4n phi din su so thim. Tra lai cho 6ng Nguyén Phung D s tién tam
rmg an phi d3 ndp 1 1.750.000d6ng (mdt triéu bay trim nim muoi nghin dong)
theo bién lai thu s AA/2017/0005697 ngay 20/5/2020 cta Co quan Thi hanh an
dan sy huyén Yén Lac, tinh Vinh Phuc.

5. V& quyén khang céo:

Nguyén don 6ng Nguyén Phung D c6 quyén khang cdo ban 4n trong han
15 ngay ké tir ngay tuyén an so tham.

Bi don ba Nguyén Thi P c6 quyén khang cao ban an trong han 15 ngay, ké
tir ngay nhan duoc ban an hoic ngay niém yét ban an theo quy dinh ctia phap luat.

Truong hop ban an duoc thi hanh theo quy dinh tai Piéu 2 Luat thi hanh 4n
dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan sy c6
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh 4n
hodc bi cudng ché thi hanh 4n tai cac Diéu 6, 7, 7a, 7b va 9 Luat thi hanh 4n dan
su; thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luét thi hanh 4n
dan sy.


https://thuvienphapluat.vn/van-ban/Thue-Phi-Le-Phi/Nghi-quyet-326-2016-UBTVQH14-muc-thu-mien-giam-thu-nop-quan-ly-su-dung-an-phi-le-phi-Toa-an-337085.aspx

Noi nhdn:

ﬂ TM. HQOI PONG XET XU SO THAM

- TAND tinh Vinh Phic; . S, R R .
- VKSND huyén Yén Lac; THAM PHAN - CHU TQA PHIEN TOA
- Chi cyc THADS huyén Yén Lac;

- Puong su;

- Luu ho so vu an.

Nguyén Thanh Thio



