TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
HUYEN BINH GIANG Déc 1ap - Tu do - Hanh phiic
TINH HAI DUONG

Ban an s6: 09/2021/HNGD-ST
Ngay: 09/4/2021
“Tranh chdp chia tdi san sau khi ly hon”

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN BINH GIANG, TiNH HAI DUONG

- Thanh phan Hgi dong xét xir so thAm gom:

Théam phdn - Chii toa phién toa: Ba Nguyén Thi Quyén.

Cdc Héi tham nhdn dan: Ong Lwong Pinh Lién va ba Vii Thi Lan.

-Thu ky phién toa: Ba Nguyén Thi Mirng — Thu ky Toa an nhan dan
huyén Binh Giang, tinh Hai Duong.

- Pai dién Vién kiém sat nhan dan huyén Binh Giang, tinh Hai Dwong
tham gia phién toa: Ba Dwong Thi Duyén - Kiém sat vién.

Ngay 09 thdng 4 nam 2021, tai Tru s& Toa an, Toa an nhan dan huyén
Binh Giang, tinh Hai Duong xét xir so thim cong khai vu 4n thy 1y sb
26/2020/TLST-HNGD ngay 13/02/2020 vé viéc “Tranh chdp chia tdi san sau ly
hon”, theo Quyét dinh dua vu an ra xét xtr s6 03/2021/QDXXST-HNGD ngay
01/3/2021 va cac Quyét dinh hodn phién toa giita cac duong su:

Nguyén don: Ba Nguyén Thi T, sinh nim 1966.

Noi DPKHKTT: Thén B, xa B, huyén B, tinh Hai Duong.

Noi cu trii: S6 7, ngd H, phuong Q, thanh phé H, tinh Hai Duong.

Bi don: Ong Vii Pinh P, sinh nam 1964.

Noi DPKHKTT va noi cu trii: Thon B, xa B, huyén B, tinh Hai Duong.

Nguwoi biao vé quyén, loi ich hop phap cho ba T: Ong Nguyén Haio H,
6ng Nguyén Duy M va ba Trinh Thi H - Luat su, Cong ty Luat TNHH Hiép
Thanh - BPLuat su thanh phé Ha Noi.

Nguoi bao vé quyén, loi ich hop phap cho éng D:

- Ong Nguyén Thanh H - Luat su vian phong Luat su Bao Cong - PLuat
su tinh Hai Duong.

- Ba Pang Thu T, sinh nam 1994,

Noi DPKHKTT va cu tr: S6 20, ngd 36, B, khu 4, phuong H, thanh phd
H, tinh Hai Duong.

Ngudi cb quyén loi, nghia vu lién quan:

1- Anh Vi Dinh D, sinh nam 1986.

Noi DKHKTT: Thén B, xa B, huyén B, tinh Hai Duong.

Noi cu trd: S6 7, ngd H, phudng Q, thanh phd H, tinh Hai Duong.

2- Chi Vii Thi D T, sinh nam 1990.

Noi cu trll: Thon'Y, X8 V, huyén V, tinh Vinh Phuc.
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Ngudi dai dién theo iy quyén cta chi T: Anh Vi Dinh B, sinh nim 1986.

3- Anh Nguyén Dirc N, sinh nim 1972.

Noi cu trd: Thén P, X8 T, huyén B, tinh Hai Duong.

4- Chi Nguyén Thi Thu H, sinh nam 1976,

Noi cu trii: Thon B, xa B, huyén B, tinh Hai Duong,

5- Ba Nguyén Thi D, sinh nam 1950.

Noi cu tri: Thon B, xa B, huyén B, tinh Hai Duong.

Ba T, ong b, anh B, 6ng M, ba H, 6ng H, ba T c6 mat;

Chi T, anh N, chi H, ba D, 6ng H Véng mat nhung déu dé nghi dugc meg
mat tai phién toa.

NOI DUNG VU AN:

Theo don khéi kién, bin tw khai, bién ban ldy 1oi khai, bién bin hoa
gidi nguyén don - ba Nguyén Thi T trinh bay:

Ba va 6ng Vi Pinh B dugc Toa an nhan dan huyén B, tinh Hai Duong
giai quyét cho ly hon tai Quyét dinh cong nhan thuan tinh ly hon va sy thoa
thuén cua cac duong sy s6 165/2019/QDST- -HNGD ngay 27 thang 12 nam 2019.
Khi giai quyét ly hon, ba va ong B khong yéu cau Toa 4n xem xét vé quan hé tai
san ma hai bén thoa thuén ty giai quyét. Tuy nhién sau khi ly hon, ba nhiéu lan
dé cap véi ong P vé viéc phan chia tai san dé me con ba c6 chd ¢ nhung 6ng
Pkhong chdp nhin. Do d6 hai bén lai tiép tuc xay ra mau thuin cing thang,
khong thé trao ddi, ban bac duogc v4i nhau. Khong con su lya chon nao khac, ba
budc phai khoi kién dé nghi Toa an phan chia tai san chung cua ba va ong B
gdm céc tai san sau:

(1) Quyén str dung dat tai thira sé 314, to ban d6 sé 02, dién tich 300m?
tai Thon B, xa B, huyén B, tinh Hai Duong.

(2) Quyén str dung dét tai thira dat s6 217, 187, to ban dd sb 02, dién tich
401m?tai Thon B, xa B, huyén B, tinh Hai Duong.

(3) SO tién boi thudong dién tich dién tich 360m? dat nong nghiép tai dia
chi: thon B, xa B, huyén B, tinh Hai Duong, nam 2007 6ng Vi Dinh D da nhan
ctia Cong ty c¢6 phan may Hai Anh 1a 12.960.000 déng

(4) Quyén st dung dat dau thau tai thira s6 25, dién tich 411m? (theo bién
ban xac dinh ranh gioi, mdc gidi thira dat ngay 22/01/2003).

(5) S6 tién 386.207.000 dong (Ba tram tdm muoi sau triéu, hai trim linh
bay nghin dong) ba gti cho ong Vii Pinh P trong thoi gian ba lam viéc tai Dai
Loan tir nim 2014 dén nim 2016.

(7) S6 tién 249.000.000 ddng (Hai trim bdn muoi chin triéu dong) ba giri vé
cho 6ng P trong thoi gian ba 1am viéc tai Pai Loan tir nim 2004 d¢én nam 2008.

Ngoai ra ba con dé nghi chia tai san chung ctia ba, 6ng B, anh b, chi T 1a
quyén str dung 2.592 m? dat néng nghiép, trir dién tich dip bo 1a 55m? con lai
chia déu cho 4 nhan khau, ba va hai con dé nghi dugc cip chung mot manh dé
thuan tién cho viéc str dung. Riéng dién tich 360m? Nha nuéc da thu hdi néu ong
P khéng thira nhan ty ¥ ban rudng dé sir dung vao muc dich riéng thi dé nghi trir
vao tai san chung cua ba va 6ng D chir khéng trir vao phan rudng cia hai con.



Nhu viy quyén sir dung dat nong nghiép con lai dé chia 1a 2.177m? tai canh
dong The, xa B, huyén B, tinh Hai Du:()’ng

Vé ngudn gdc tai san: Ba va 6ng b két hon nam 1984, qua trinh chung
song ba va 6ng D tao lap duoc cac tai san 13 quyén sir dung cac thira dat 314,
217, 187 (hai manh) tai thon B4 Dong; trong d6 thira dat s6 217, 187 dugc Hop
tac x4 chia cho vo chong nim 1986; thira dat s6 314 do Hop tac xd giao dit co
thu tién st dung dat nam 1997; ca 3 thira dat trén da duoc Uy ban nhan dan
huyén B cip gidy chimg nhan quyén sir dung dat mang tén ba va ong b, 12 tai
san chung cua ba va 6ng D.

Nam 1993 hg gia dinh ba c6 4 nhan khau duoc chia rudng 03 gém: ba,
6ng B va hai con chung la anh D, chi T. Tong dién tich chia cho 4 nhan khau &
2.592m?; ndm 2007 khi ba dang lao dong & nuoc ngoai, ong D ty y ban cho
Cong ty may Hai Anh 360m? dat va nhan s6 tién boi thuong 1a 12.960.000 dong.
Ba duogc biét ndim 2014 dia phuong tién hanh don 6, ddi thira; trong d6 co trir
dién tich 55m? dap bo, dién tich con lai 2177m? (da trur 36Om2) Ba dé nghi tra
du s6 rudng tiéu chuan cua anh B, chi T, cia ba va dé nghi cap chung mot manh;
s6 rudng cua ong D s€ tru 360m dat 6ng da tu ban cho Cong ty may Hai Anh
thi ba rat yéu cau chia sb tién 12.960.000 dong. Trudng hop 6ng B khong chap
nhan phuong an d6 thi ba dé nghi chia s tién ban ruong va dién tich 360m? dat
da ban trir vao tiéu chuan cta ba va 6ng D, khéng lam anh hudng dén quyén loi
cua hai con.

Vé ngudn gdc khoan tién 386.207.000 dong ba giri vé cho ong D tir ndim
2014 dén nam 2016 va khoan tién 249.000.000 dong ba giri vé cho ong P tur
nim 2004 dén nim 2008: Nam 2004 ba va ong P théng nhit dé ba di xuat khau
lao dong tai Pai Loan. Trong 3 nim dau sang Dai Loan ba dugc phan cong
cham soc nguoi gia voi mic luong 10.264 dong tién bai/thang, quy ra tién Viét
la 4.700.000 dong/thang Ctr don vai thang ba lai guri v€ cho 6ng D 1 lan. Tong
tir nm 2004 dén nim 2008 ba giri vé cho 6ng P quan 1y 1a 249.000.000 dong

Ngoai ra ba méi tim duogc tai liéu ching cr thé hién viéc ba gui tién vé
cho 6ng D quan ly trong khoang thoi gian tr nam 2014 dén nam 2016 Ia
386.207.000 ddng, so tién giri vé tir naim 2009 dén nim 2013 hi¢n nay ba chua
tim dugc tai lidu, ching ¢t chirng minh nén ba chua yéu cau chia.

Nhu vy tong s tién ba giri vé cho ong D trong 2 ky, tir nim 2004 dén
ndm 2008 1a 249.000.000 dong va tir ndm 2014 dén nam 2016 la 386.207.000
dong, cong = 635.207.000 dong.

Ba khong nhat tri quan diém ctia 6ng P vé viéc da chi tiéu trong gia dinh
hét sd tién do nhu stra nha, mua 6n ap, vuot lap cac thira dat, chi phi nudi con,
nop thué dat hang nam; t6 chuc 18 cudi cho chi T, 1ién hoan cho anh b di bo doi,
mua thuc phém chirc nang, di dam x4, khoan ng 6ng H..... nén khong con dé
chia.

Ba chi chip nhan mét s khoan chi tiéu 6ng B da khai nhu sau:

- Tién 6ng D dua ba di 1am 16ng may, ong D tryuc tiép thanh toan 900.000
d6ng chir khong phai tién thué xe.



- Tién mua thuc pham chirc ning lan 1 1a 16.000.000 dong, lan 2 1
4.500.000 dong.

- Cho chi T mua xe may: 9.000.000 dong.

- B6i thuong thiét hai do anh B gy ra: 25.000.000 dong.

- Chi T cho con vé qué choi chi phi hét 15.000.000 dong.

- Anh D di b6 doi va td chire 18 cudi cho chi T, ba c6 duge ban bac nhung
khong thé t6 chirc 18 cudi cho chi T hét 100 mam cb, twong ty nhu vay khdng
thé co viéc to churc lién hoan cho anh B di b d6i hét 30 mam cb. Hon nita theo
phong tuc tai dia phuwong thi khi khach dén an cd cudi, ¢ ming déu c6 qua cho
gia chil. Thuc té sau khi to chirc cudi chi T xong, 6ng P thong bao voi ba 1a tién
lo cong viéc cho chi T va tién moi ngudi dén ming vira du, khong 16...chi con
du tién 1€ den nha trai dwa 1a 5.000.000 déng, ba ban voi ong D 1a khoan 1€ den
cho lai cac con. Tuy nhién nay 6ng P van tinh toan nhu vay thi ba chi chap nhan
chi phi thuc té, cy thé cudi chi T khoang 55 mam cd, lién hoan cho anh P
khoang 10 mam cd, tong 1a 65 mam x 700.000 dong/mam = 45.500.000 dong.

- Vé s tién nudi hai con B, T trong thoi gian ba di nude ngoai, 6ng Binh
bang 60 thang, chi phi 2.000.000 dong/thang, tong = 120.000.000 ddéng ba
khong chip nhan vi nim 2004 ba di Pai Loan thi anh P 18 tudi, di bo hoc di
lam cong ty, tu nuoi dugc ban than; chi T 14 tudi, ndm 2006 chi T khong thi dd
cap 3 ciing bo hoc di 1am cong ty, tu nudi dugc ban than nén 6ng Phi phai nudi
chi T trong vong 2 nam (2004-2005), tinh chi phi nubi con theo muc tai thoi
diém nam 2004, 2005.

- V& cac khoan thué 6ng P khai néu c6 can ct thi ba chap nhan.

V& cong strc dong gop vao khdi tai san chung: Trude khi ba di xuat khau
lao dong tai Bai Loan, ba va 6ng b da tao 1ap duogc 3 thira dat (hai manh), nam
1997 ba va éng P dugc Uy ban nhan dan x4 Binh Minh cho d4u thau (chuyén
d6i 1au dai) 411m? dit nong nghiép dé 1am vuon, ao thoi han 50 ndm ké tir ndm
1997.

Trén thira dat 314 giap dudng 392 trudc day 1a rudng cdy, sau khi dugc chia
dat, hang nim gia dinh vuot 1ap dan thanh dat &. Tuong ty nhu vay phan dién tich dat
a0 tai thira 187, thira 25 hang nim gia dinh ciing vuot ap dan, hién da thanh vuon.

Trén thtra 217, nam 1993 ba va 6ng b da xay 3 gian nha cap 4, may gian
cong trinh phyu nho; khi ba ¢ Dai Loan ba c6 nghe ong D trao d6i vé viéc sua
nha nhu lat nén, tréc vira trat lai, chi phi khoang 25.000.000 dong dén
30.000.000 déng...nhu:ng ba khong chap nhan khoan chi ndy vi stra nha xong ba
khong duogc ¢, ké ca nam 2019 khi ba vé nuéc han, ong b thay toan bo khoa
cong, khoa ctra, khong cho ba vao nha.....hon nita ba khong yéu cau chia tai san
chung 1 nha, céng trinh phu ma ba ty nguyén dé lai cho 6ng P s¢ hitu.

Ba duoc nghe viéc ong B ¢6 thué nguoi vuot 1ap rudng dau thau phia sau
va ton cao dit tai thira 314, chi phi hét 2000 d6 la do anh B (liic d6 dang lao
dong tai Han Quéc) gui vé thanh toan toan bd nén ba khong chép nhan khoan
chi phi vuot 1ap hai thira dat nhu ong D khai.

Thira dat 314 thyc t& hién nay ong D dang cho anh N thué dé san xuét gach
ba banh, anh N ¢6 dung tam mAy lan ton, tap két gach, cong cu san xuit....Ba khong
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c6 tai liéu ching cr dé chimg minh viéc ong P cho thué dat, ba duoc biét anh N da
¢6 10i khai xac dinh anh muon dat ctia ong P khong phai tra tién, truong hop Toa 4n
chia d4t cho ong D hoac ba, anh N s& ¢ trach nhiém di doi cac tai san trén dat d@é tra
lai mat bang cho chu sir dung, ba nhat tri.

Nhu vay tai san ba dé nghi chia trong vu an nay la quyén sir dung céc
thira dat déu do ba va ong D tao lap va so tién ba gui ve cho 6ng b trong 8 nam
la 635.207.000 dong, tién ban rudng 12.960.000 dong. Ba xac dinh cong stc tao
lap khéi tai san ciia ba 1a chinh nén ba d& nghi dugc hudng ky phan nhiéu hon
6ng b theo ty 1& 70/30. Ba d& nghi duoc giao str dung thira dit s6 314 dé me con
ba c6 chd & vi hién nay ba va anh D khong c6 chd ¢ 6n dinh, dang phai thué nha.

Ba tu nguyén khong yéu céu chia tai san chung cua vg chong 1a 3 gian
nha cap 4, cong trinh phy, lan, cay cdi trong trén céac thira dat, khi dugc chia dat
cac tai san ndy nam trén phan dat cua ai nguoi do dugc so hiru.

*Nhitng ngudi bao vé quyén va lgi ich hop phap ctia ba T nhét tri phan
trinh bay cua ba T.

Tai ban tw khai, bién bdn ldy 167 khai, bién bin hoa gidi va tai phién
toa, ong Vii Dinh D trinh bay:

Ong nhat tri cac tai san: Quyén str dung 300m? dat tai thira 314; Quyén sir
dung 401m? dat cac loai tai thira 217, 187 t& ban d6 sb 02 tai thon B, xa B;
411m? dat dau thau (chuyén doi lau dai) 13 tai san chung cua ong va ba T.

Ong thira nhan trong khoang thoi gian tir nim 2004 dén nam 2008 dng cd
nhén sé tién 249.000.000 déng; tir nim 2014 dén nam 2016 ong c¢6 nhan sb tién
386.207.000 dong do ba T lao dong tai Pai Loan giri vé. Cong hai dot =
635.207.000 dong, dng xac dinh day 13 tai san chung cua dng va ba T.

Ong thira nhan nim 2007, éng c6 nhan 12.960.000 dong tién bdi thuong
dat rudng cua Cong ty may Hai Anh, day 13 tai san chung ctia 6ng va ba T.

Cac tai san trén hién do 6ng dang quan ly.

Pbi v4i dat rudng 03: Ong xac dinh ho gia dinh 6ng c6 4 nhan khau duoc
chia ruong do la 6ng, ba T, anh B, chi T. Nam 2007 Nha nudc thu hdi 360m?
cho Cong ty may Hai Anh, nim 2014 dia phuong tién hanh don 6, d6i thia co
trir dap bo 55m?, dién tich dat 03 hién con 2177m?, ong dé nghi chia déu cho 4
nhan khau 12 6ng, ba T, anh B, chi T.

Ngoai cac tai san ba T yéu cau chia, ong khong yéu cau Toa an phan chia
tai san nao khac. Cac tai san nhu nha cip 4, cong trinh phy, cdy cbi nam trén
phan dét chia cho bén nao bén d6 dugc quyén s hitu.

Quan diém cua 6ng: Cac thira dat chia bang hién vat cho ong va ba T mdi
ngudi mot nira, éng cd cong stc nhidu hon nén dng duoc hudng phan tai san nhiéu
hon. Qué trinh Toa an thu thap ching ctr, dng dé nghi dugc giao phan dat trén c6 nha
dé ong & dong thoi 1am noi thd cung.

S6 tién 12.960.000 ddng nhan bdi thudng 6ng dd mua 01 6n ap va nudi
cac con khong con dé chia.

S6 tién 635.207.000 ddng ba T gui vé, ong da chi tiéu hét, khong con dé
chia, cu thé:

- Chi stra nha: 80.000.000 dong gdm doc tudng, trat, son, 14t nén, ban tran nha.
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- Khoang nam 2010 - 2011 vuot 1ap toan bo phﬁn dét ao trong khu dat
chuyén do6i 1a 1 sao; sdu binh quan 2m = 720m® x 160.000 dong/m® (gdm cong
20.000 dong/khdi, cat = 140.000 ddng/khdi) = 115.200.000 ddng. Vuot lap dat
tai thira 314 (giap duong 392) = 314m? x sau 1m x 150.000 dong (gdm ca cong,
ca dat) = 47.100.000 dong.

- Chi phi nudi chi T, anh B (nim 2004 chi T méi 14 tudi, anh B méi 17
tudi); Tong 2 con = 60 thang. Trung binh chi phi 1a 2.000.000 déng/thang; 2 con
hét 120.000.000 ddng.

- Thué st dung dit cho Nha nudc cua tit ca cac thira dat 1a 800.000
déng/nam x 16 nam (tr nAm 2004 dén nim 2020) = 12.800.000 dong.

- Tién thué xe cho ba T di 1am 16ng may: 900.000 dong.

- Tra tién vay ctia anh H & thén N, xa T khi ba T di xuat khau lao dong
niam 2004: 6.000.000 dong.

- Chi phi sinh hoat nam 2010 khi ba T vé nu6c gan 1 ndm: 50.000.000
dong.

- Mua thyc phidm chitc ning cho ba T hai 1an: 22.000.000 déng va
4.500.000 dong = 26.500.000 dong.

- Mua g6i du lich a0: 22.500.000 dong;

- Nam 2011 chi lo cho ba T di Pai Loan: 155.000.000 dong.

- Nam 2012 cho chi T mua xe may 9.000.000 ddng.

- Lién hoan khi anh B di bo d6i lam 30 mam cb hét 20.000.000 dong;

- Anh P di bo d6i vé pha Cong ty phai bdi thuong 25.000.000 dong.

- Chi T di hoc tiéng 2 thang dé di Pai Loan nhung bo hoc, di dong
30.000.000 ddng.

- T6 chire cudi cho chi T 1am 100 mam c¢b hét 70.000.000 dong.

- Chi T dua con vé choi 2 lan chi phi 15.000.000 dong;

- Chi T 6m, chi phi chita bénh hét 15.000.000 dong.

Cong = 820.000.000 ddng.

Ong x4c dinh thira dat sb 314, dién tich 300m? ong cho anh N muon
(khong thu tién) 1am noi san xudt gach chir khong cho thué. Anh N d3 c6 10i
khai x4c dinh Toa an giao dat cho hai bén, néu ai c6 yéu cdu doi, anh N s& tu
thao d&, di doi cac tai san trén dat, ong nhéat tri.

*Nhitng ngudi bao vé quyén va loi ich hop phap cua 6ng P nhét tri phan
trinh bay cua 6ng D.

Nguwoi c6 quyén lpi, nghia vu lién quan anh P trinh bay: Anh dugc Nha
nude chia rudng 03, anh co biét viec Cong ty may Hai Anh mua ruong cua dén,
6ng B d3 ban 360m? ruéng va nhin 12.960.000 dong nhung ong D sir dung vio
muc dich gi anh khong biét; nam 2014 Uy ban nhan dan x3 B thyc hién don 6
doi thira, toan bod rudong theo nhan khau cta gia dinh anh duoc don vao mot thira.
Do bd me anh c6 yéu cau chia tai san nén anh dé nghi Toa an xem xét, giai
quyét giao dién tich dat rudng theo ti€u chuan cho anh.

Anh xéac dinh khi anh chuén bi di nghia vu quan sy, 6ng b cé td chuc lién
hoan, s6 lugng bao nhiéu mam, chi phi mdi mam bao nhiéu anh khong biét.
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Anh thira nhan 6ng D c6 ndp sb tién bdi thuong Cong ty do anh giy ra 1a
25.000.000 ddng. Chi T c6 di hoc tiéng 2 thang nhung sau d6 bo hoc, anh khong
biét ong D dong hoc hét bao nhiéu. Trong thdi gian anh dang lao dong & Han
Qudc, 6ng B c6 vuot 1ap ao phia sau va dat giap dudng 392, qua trao doi, anh
dugc biét chi phi vuot 1ap hét gan 50.000.000 dong, anh cd giri vé cho éng P
2500 USD, quy ra tién Viét khoang 55.000.000 dong dé thanh toan toan bo chi
phi vuot 13p.

Nguwoi c¢é quyén lgi, nghia vu lién quan chi T trinh bay: Chi dé nghi Toa
an chia cho chi xuét rudng ti€u chuén cua chi dugc hudng. Dién tich ruong Nha
nudc da thu hoi do 6ng P nhan tién boi thudng, ong B sir dung vao muyc dich gi
chi khong biét.

Chi xac dinh nam 2004 chi hoc 16p 7, nira ngay di hoc, nira ngay vé phu
giip gia dinh, nam 2006 chi khong thi dd cip 3 nén nghi hoc xin vao cong ty
gan nha lam c6ng nhan, chi ¢ thu nhap ty nudi ban than, gia dinh khong phai hd
tro. Nam 2008 chi chuyen 1én 1am viéc va & tai Phd Néi B, tinh Hung Yén, tu
doc lap vé tai chinh va tiét kiém duoc tién guri vé cho ong . Chi khong nhét tri
viéc ong B khai chi phi nudi chi va anh B hét 120.000.000 dong.

Nguwoi c6 quyén loi, nghia vu lién quan anh N trinh bay: Nim 2016 anh
duoc 6ng P cho muon thira dat s 314, giap dudng 392 dé anh lam gach ba
banh, 6ng B cho anh muon, khong thu tién, hai bén khéng lap vin ban gidy to
gl Trudng hop Toa an giai quyét chia dat cho dng B, ba T ma ho khong cho anh
tiép tuc muon dat thi anh ti thio d& cac cong trinh, di doi cac tai san va khong
yéu cau boi thuong gi khac.

Nguwoi c¢é quyén loi, nghia vu lién quan chi H trinh bay: Chi 13 vo hop
phap ctia ong D, chi va 6ng D hién dang sinh sdng trén nha, dat ctia 6ng D c6 tir
trude khi két hon véi chi. Chi x4c dinh khong c6 quyén loi lién quan dén tai san
chung ctia 6ng B, ba T.

Ngwoi c6 quyén lgi, nghia vu lién quan ba D trinh bay: Ba 1a c6 rudt ba T.
Sau khi ba T, 6ng D ly hén; hai bén tu chia ruéng 03, 6ng P ciy 1 phan, phan con lai
ctia ba T, chau D, chéu T; ba T cho ba ciy nho, hai bén khdng c6 thoa thuan gi. Ba
méi cay duoc 1 vy, chua thu hoach. Trudng hop Toa an chia rudng cho 6ng B, ba T,
chau B, chau T, ba s& tu tra rudng, ba xac dinh khong c¢6 quyén loi, nghia vu lién
quan trong vu an.

Tai phién toa: Ba T, anh P giit nguyén quan diém.

Ong D dé nghi duge giao toan b thira dat s6 314, to ban d6 sb 02, nhudng ba
T thira dat 217, 187 trén c6 nha, cong trinh phu, vuon.

* Ngwoi bdo vé quyén va lpi ich hop phdp cho ba Nguyén Thi T 13 6ng
Nguyén Duy M, ba Trinh Thi H thong nhit quan diém: Dé nghi Toa an giao
cho ba T dugc quyén sir dung thira dat sé 314, to ban dd sé 02. Giao cho dng
Pquyén st dung cac thira 217, 187, t& ban d6 s6 02 va giao cho dng D tiép tuc
thuc hién hop dong ddu thau dién tich dit nong nghiép tai thia 25 dién tich
411m? Ba T sé& c6 trach nhiém thanh toan chénh léch cho 6ng D bﬁng tién.

- V& dat rudng 03: Dé nghi Hoi dong xét xir xem xét tra du sb rudng theo
tiéu chudn ctia anh D, chi T, ba T va trir 360m? dat rudng éng D da ban vao tiéu
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chuan ctia 6ng D thi ba T rat yéu cau chia sb tién 12.960.000 dong do ong B ban
rudng.

- Vé s6 tién ba T giri vé 1a 635.207.000 dong: Pé nghi trir phan chi phi hop Iy
ba T chap nhén con lai chia theo ty 1& 70/30 cho ba T/éng P.

* Ngwoi bdo vé quyén va loi ich hgp phdp cho 6ng Vii Pinh D 14 dng
Nguyén Thanh H trinh bay quan diém: Tai san chung cua 6ng D, ba T hai bén
d3 théng nhét, khong co tranh chap.

- V& dat: Nhat tri cac thira dat nhu yéu cau khai kién ciia nguyén don 1a
tai san chung cua 6ng B, ba T.

- Vé tién: Ong P thira nhan c6 nhan s6 tién 249.000.000 dong trong thoi
gian ba T di Pai Loan tir ndm 2004 dén nam 2008 va 386.207.000 dong trong
thoi gian ba T di Pai Loan tir naim 2014 dén ndm 2016, cong = 635.207.000
déng nhung ong P da chi tiéu cho nhu cau thiét yéu hét, khong con dé thanh
todn chénh léch cho ba T.

- Vé cong stic dong gdp: Trong thoi gian ba T di xuit khau lao dong, 6ng
P ¢ nha chi tham gia lao dong san xuat nén thu nhap thip hon ba T, tuy nhién
ong b co nhiéu cong suc trong viéc cham sbéc cac con, duy tri, ton tao tai san
nén dé nghi Ho1 déng x€t x1r xac dinh cong suc tao 1ap tai san chung cua 6ng b,
ba T ngang nhau.

- V& phuong an phan chia: P& nghi Hoi ddng xét xir chap nhan nguyén
vong ctia 6ng D: chia dbi cac thira dat mdi ngudi mot nira vi hai bén di thoa
thuan tr ndm 2019, mac du bién ban thoa thudn chua co6 gia tri phap 1y vi chua
lam thu tuc cong chung, chirng thuc nhung do 1a sy tu nguyén cua hai bén.

- V& dat rudng: Tai bi€n ban thoa thudn hai bén xéc dinh di¢n tich dat
rudng con lai hon 6 sao = hon 2000 m?; thuc té ong D, ba T d3 tu chia, 6ng Pst
dung 1 phan, ba T st dung 3 phan (cua ba T va 2 con), dé nghi Hoi dong xét xir
chép nhan sy thdéa thuan cua cac bén, khong chép nhan yéu ciu cua ba T trur
360m? 6ng b da ban vao sd rudng tiéu chuin cua ong D.

Pai dién Vién kiém sat nhan dan huyén B, tinh Hai Duong xac dinh viéc
chap hanh phap luat ciia ThAm phan trong qua trinh thu thap ching ct, ciia Hoi
dong xét xtr, thu ky ciing nhu cia cac duong su tudn thi dung cac quy dinh cua
B luat TH tung dan su;

V& duong 161 giai quyét vu an, dé nghi Hoi dong xét xur:

Ap dung: Diéu 59, 62 Luat Hon nhan va gia dinh;

- Xac dinh tai san chung cta 6ng D, ba T: Gom dién tich cac thira dat s6
314, 217, 187 t& ban dd s6 02 thon B, xd B va dién tich dat chuyén d6i 1au dai
tai thura 6 25.

Dién tich dét nong nghi¢p cua 4 khau ong B, ba T, anh B, chi T con lai
2177m?,

S6 tién o6ng D quan ly: 249.000.000 dong + 386.207.000 dong +
12.960.000 dong = 648.167.000 dong.

- Giao cho ba T duoc quyén sir dung 300m? dét tai thira 314, to ban dd s6
02 xa B, huyén B, tinh Hai Duong.



Giao cho dng B dugc quyén sir dung 401,6m? dat tai thira 217, 187 t& ban
dd s6 02 xi B, huyén B, tinh Hai Duong.

Giao cho 6ng D tiép tuc thuc hién hop dong dau thau 410,4m? dit nong
nghiép voi Uy ban nhan dan x4 B.

Chap nhan tra s6 rudng tiéu chuin cho anh Vi Pinh D va chi Vi Thi B T;
S6 rudng con lai ctia 6ng B, ba T duogc trir 360m? dng D da ban con lai chia cho
6ng D, ba T mdi ngudi mot nira.

- V& tién: Chap nhan mdt sé khoan chi phi hop 1y, con lai chia theo ty 18
xac dinh cong strc cia ba T nhiéu hon 6ng B. Khong chip nhan quan diém cua
6ng P da chi tiéu hét sd tién ong quan 1y.

- Chép nhan sy ty nguyén cuia ba T vé viéc chiu ca 1& phi xem x¢ét, tham
dinh va dinh gia tai san.

- V& an phi: Cac duong sy phai chiu an phi dan su so thAm tuong Gng
phan tai san duoc chia.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u c6 trong hd so vu an duge tham tra tai phién
tod va can clr vao két qua tranh luan tai phién toa, Ho1 déng xét xur nhan dinh:

*Veé to tung: Tai phién toa cac bén duong su trinh bay hién ruéng 03 theo tiéu
chudn, cac bén da ty udc luong chia, 1 phan éng P sir dung, 3 phan con lai ba T cho
c6 rudt 13 ba Nguyén Thi D muon dé ciy lta (mdi cdy 1 vu chua thu hoach), Toa an
d3 tam dimg phién toa dé xac minh thu thap thém tai liéu ching c. Sau khi thu thap
tai lidu, chimg ct, x4c dinh ba Nguyén Thi D 13 nguoi ¢6 quyén loi nghia vu lién
quan trong vu an.

Nhiing ngudi co quyén loi, nghia vu lién quan la anh N, chi H, ba D vang mit
tai phién toa nhung déu dé nghi Toa an xet xur vang mét ho; chi T vang mit nhung co
mat nguoi dai dién theo uy quyen 14 anh D. Ngudi bao vé quyén va loi ich hop phap
chobaTlao ong Nguyén Hao H vang mat nhung c6 don xin xet xu vang mit. Can ctr
Diéu 227, Piéu 228 Toa an tién hanh xét xtr vu 4n theo thu tuc chung.

*V¢é noi dung:

Ba T, ong P da duoc Toa an nhan dan huyén B, tinh Hai Duong giai quyét
cho ly hon tai Quyét dinh cong nhan thuan tinh ly hén va su thoa thudn cia cac
duong su s6 165/2019/QDST-HNGD ngay 27 thang 12 ndm 2019, trong Quyét
dinh ghi rd vé& quan hé tai san hai bén khong yéu cau Toa an giai quyét. Sau khi
ly hon, ba T c6 don dé nghi Toa 4n chia tai san chung cta ba va éng D tao lap
trong thoi ky hon nhan phu hop quy dinh tai khoan 1 Piéu 28 Bo luat T tung
dan su.

Qua trinh Toa an thu thap chung ct:

1- Ba T, 6ng P thong nhit cac tai san sau 1a tai sin chung ciia dng,
ba:

(1) Quyén st dung dat tai thira sb 314, to ban do s6 02, dién tich 300m?
tai Thon B, xa B, huyén B, tinh Hai Duong.

(2) Quyén sir dung dét tai thira dat sb 217, 187, to ban do s6 02, dién tich
401,1m? tai Thon B, xa B, huyén B, tinh Hai Duong.



(3) Quyén sir dung dat ddu thau (chuyén doi lau dai) tai thua s 25, dién
tich 410,4m? thoi han 50 nim tinh tir ndm 1997.

Ngoai ra: Ba T yéu cau chia dién tich dit rudng theo khiu ctia ba, ong D,
anh D, chi T; 6ng D thira nhan toan by di¢n tich ruong ctia 4 nhan khau d3 don
vao mot manh dién tich 2177m? tai canh dong The.

2 -Ba T yéu cdu chia, ng P xac dinh c6 nhin cac khoan tién sau va xac
dinh la tai san chung cta ong, ba:

Tién bdi thudng dién tich dit rudng ban cho Cong ty may Hai Anh nim
2007 14 12.960.000 dong. S tién ba T di xuit khau lao dong tai Pai Loan giri vé
tir naim 2004 dén nam 2008 13 249.000.000 dong; tir naim 2014 dén nim 2016 1a
386.207.000 dong. Cong = 648.167.000 dong

Nhu vay, trong vu dn nay vécobanba T, ong b da théng nhét vé sb luong, gid tri,
ngudn hinh thanh tai san va nguoi quan 1y tai san chung ciia ong, ba; dién tich dat 03 duoc
chia trong ho nhung ba T, 6ng P khéng théng nhat vé phuong thirc phan chia nha, dat;
gia tri tai san con lai sau khi trir chi phi chung trong gia dinh; Ong, ba, anh B, chi T khong
théng nhét voi nhau vé dién tich dat 03 con lai sau khi ban cho Céng ty may Hai Anh va
sau don dién doi thira.

Ngay 11/6/2020 Toa an cung chinh quyén dia phuong tién hanh xem xét,
tham dinh xac dinh dién tich dat tai thira 314 = 300m?; thira 217= 294,4n7; thira 187
= 106,7m?; thira 25 = 410,4m?; dién tich dt ndng nghiép 14 21777, c4c bén duong
su nhét tri nén Hoi déng xét xtt ¢an ctr sd lidu do dac thuc té dé gidi quyét vu an.

Ngay 11/6/2020 va ngay 12/6/2020 Hoi déng dinh gia trong t6 tung dan su
huyén B da ¢ két luan vé gia cac loai dat ba T yéu cu chia. Cac bén dwong s nht
tri v&i gid ma Hoi déng dinh gia da xac dinh, cu thé:

(1) Quyén sir dung dét tai thira s6 314, to ban dd sb 01, dién tich 300m?;
trong d6 200m? dat o, gia 16.500.000 dong/m? = 3.300.000.000 dong; 100m? dat
vuon thira hop phdp gid 8.500.000 ddng/m? = 850.000.000 dong; cong =
4.150.000.000 dong.

(2) Quyén sir dung dat tai thira dat s6 217, to ban d0 s6 02, dién tich 294,4m?trong
d6 200m? dét 6, gia 2.800.000 ddng/m? = 560.000.000 dong; 94.4m? dat vuon thira hop
phap gia 1.440.000 dong/m? = 135.936.000 dong; quyén str dung 106,7nm? dat ao tai thira
187 gia 1.500.000 dong/m? = 160.050.000 ddng; cong = 855.986.000 dong.

(3) Gia tri dat ddu thau (chuyén ddi lau dai) tai thira sd 25, dién tich
410,4m?thdi han 50 nam tinh tr nAm 1997 1a 500.000/m? = 205.200.000 dong.

(4) Quyén str dung 2177 d4t ndng nghiép gia 300.000 dong/m? = 653.100.000 dong,

3- Cac bén dwong sw thong nhit cac khoan dng P chi 1a chi phi chung
trong gia dinh trir vao tai san chung 1a s tién éng P quan ly:

- Tién 6ng D thanh toan khi dwa ba T di lam 16ng may: 900.000 dong.

- Mua thyc pham chtrc ning lan dau 1a 16.000.000 dong, 1an 2 1a 4.500.000
dong (khong phai lan dau 22.000.000 dong nhu ong B khai) = 20.500.000 dong.

- Chi phi khi chi T sinh con vé choi: 15.000.000 dong.

- Cho chi T mua xe: 9.000.000 dong.

- Bdi thuong cong ty do anh P gay thiét hai: 25.000.000 dong.

Cong = 70.400.000 dong.
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4- Xét cac khoan ong Pkhai chi dé trir vao tai san chung nhung ba T
khong chip nhan:

4.1 - Chi stra nha: Ong Pxéac dinh nim 2011, khi ba T dang ¢ Pai Loan,
ong thué tho sira nha gdbm doc tuong, trat, son, lat nén, ban trin nha. Tong chi
phi hét 80.000.000 dong.

Ba T xac dinh, khi ba dang & nudc ngoai, ba c6 nghe dng P trao d6i vé
viéc stra nha hét 25.000.000 dong — 30.000.000 dong nhung khong biét sira
chira, chi phi cu thé nhu thé nao. Ba khong chdp nhan khoan stra nha vi sau khi
stra nha, ba khong dugc st dung, ké ca nim 2019 khi ba vé& nude hén, ong b
thay toan b khoa cong, khoa cira khong cho ba vao nhd; hién nha, cong trinh do
ong b va vo 6ng b la c6 H dang st dung... hon nira tai san chung la 3 gian nha,
cong trinh phu ba khong yéu cau chia ma tu nguyén nhuong cho éng P sd hitu
dé o va lam noi tho clng,

Ong P khai sira nha hét 80.000.000 dong, khong dugce ba T thira nhan
trong khi 6ng khong cung cap duoc chung cu, tai liéu lién quan dén chi phi sura
nha, ong khong xac dinh dugc the stra nha la ai, & dau. Toa an dé yéu céu ong
cung cap cac tai lieu, chimg cir nhung 6ng khong cung cap duoc nén khéng c6
co s& chip nhan khoan chi nay.

4.2 - Ong D xé4c dinh khoang nim 2010- 2011 6ng thué nguoi vuot lap
toan b phan ao trong khu dat ddu thau (thira 25) hét 115.200.000 dong va vuot
lap thira 314 (dat giap duong 392) hét 47.100.000 dong. Cong = 162.300.000
ddng. Tai phién toa 6ng P khai vuot 14p ao (thira 25) hét 100.000.000 ddng,
vuot lap dat (thira 314) hét 45.000.000 dong. Nhitng ngudi truc tiép dugc 6ng B
thué vuot 1ap 1a ong H, ong C ¢ xa T; 6ng D, 6ng D thén B, xa B.

Béan than 6ng D khong c¢6 tai li¢u, chung ctr chirng minh chi phi vuot 1ap;
xac minh nhitng ngudi dugc 6ng D thué vuot 1ap thi tai xa T khdng c6 cong dan
tén H, tén C co6 0 t6 chd cat thué; xac minh tai chinh quyén thon B, xa B thi hién
ong b, ong b khong c6 mat tai dia phuong, khong xac dinh dugc noi cu tru.

Tai bién ban lay 1i khai ngay 25/01/2021 ba T khai “T6i chi nhé la khi
10i con o nuoc ngoai, ong B co goi sang thong bao la vuot lap ao va vuot ldp
dat gidp dwong hét 40.000.000 dong (vieot ldp ao va dat cung thoi dzem) chau D
dang lao dong & Han Quéc co thong bao voi toi la da giti vé cho bé 2.500 dé la
dé virot ao”. Ba xac dinh tién vugt lap, anh B da gui v€ cho 6ng D tra di nén
khéng chap nhén trir vao tai san chung cta ong, ba.

Tai phién toa anh P xéac dinh, khi anh dang lao dong tai Han Quéc, ong P
c¢6 goi dién thong bao voi anh vé viée vuot 1ap dat, ao hét gan 50.000.000 dong,
anh da thu xép gui vé& 2.500 d6 = 55.000.000 dong dé éng D tra toan bo tién
vuot 1ap.

Nhu vay viéc vuot 1ap ao, dét 1a c6 thue, mic du ong P khong thtra nhan
nhung ¢6 co s& dé xac dinh anh B da giri tién vé dé 6ng P tra toan bo chi phi
vuot 1ap nén khong chdp nhan khoan chi ndy ctia 6ng D dé trir vao tai san chung
cua Ong, ba.
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4.3 - Ong P khai chi phi nudi chi T 4 nam, anh P 1 nim (ndm 2004 ba T
di xuét khau lao dong chi T 14 tudi, anh b 17 tuéi); Téng 2 con = 5 nam = 60
thang. Trung binh chi phi 13 2.000.000 ddng/thang = 120.000.000 dong.

Ba T, anh D khong thira nhan khoan chi nay vi nim 2004 anh B da 18 tudi, anh
P nghi hoc sém va di lam cong ty, bd- me khong phai nudi. Ong B chi nudi chi T
trong thoi gian 2 ndm 2004 - 2005, ndm 2006 do khong thi dd cap 3 nén chi T bo hoc
di 1am cong ty, ty nudi ban than dén khi di 14y chong. Loi khai cta chi T xac dinh
nam 2004-2005 chi di hoc nira ngiy, nira ngay vé phu gitp gia dinh, tir nim 2006 chi
di 1am cong nhan, c6 thu nhap, doc lap vé tai chinh, thim chi c6 tién gui vé cho ong
P. Vi vay chi ¢ cin ctr dé xac dinh 6ng Bchi phi nudi chi T trong hai ndm 2004 -
2005 theo mirc luong tdi thiéu quy dinh thoi ky ndy, cu thé nam 2004 1a 290.000
dong/thang, 12 thang = 3.480.000 dong; ndm 2005 1a 350.000 dong/thang, 12 thang
= 4.200.000 dong. Cong = 7.680.000 ddng dé trir vao tai san chung clia dng, ba.

4.4 - Ong P xac dinh dng nop thué sir dung dat cho Nha nudc cia tat ca
cac thira dat 1a 800.000 dong/nim x 16 nim (thoi gian ba T di nudc ngoai) =
12.800.000 dong.

Két qua xac minh tai Uy ban nhan dan X3 B: Trudc ndm 2016 Nha nuéc chi thu
thué dat & cta cac gia dinh, cac loai dét khac nhu dét ao, dat vaon khong phai ndp thué;
thua 217, 187 ho gia dinh 6ng D co 200m? dat & nén chi phai ndp tir 20.000 dén 30.000
dong/nim. Do so tién hang nam nop thap hon 50. 000 dong nén tir nim 2016 dén nay
ong b dugc mién ndp thué. Riéng thira 314 do so xuit ctia can bd theo ddi, khéng vao
s thu thué nén tir trude dén nay khong thé hién viée thu thué cua thira dat ndy. Ngoai ra
dia phuong c6 thu tién dat chuyén doi (dat ddu thau) hang nam, tai liéu thu duoc trong 3
nam gan day (2018, 2019, 2020) thu 110.970 déng/nim va thu 15.000 dong/nim quy
phong chdng thién tai ctia 1 nhin khau (6ng P), cong 1 ndm = 125.970 déng x 16 nim
=2.015.500 dong.

Nhu vdy chi c6 cin ctr dé chap nhan sd tién ong D di ndp thué la
2.015.500 ddng dé trir vao tai san chung cua ong, ba.

4.5 - Ong b xéc dinh 6ng d3 tra khoan vay cua anh H ¢ thon N, x& T dé lo
cho ba T di xuét khau lao dong nam 2004 14 6.000.000 dong. Tai phién tda dng
P khai vay 6.000.000 dong ctia anh H dé chi phi trong gia dinh. Ong b khéng co
tai liéu chimg c&t ching minh viéc vay tién ciing nhu viéc tra tién anh H trong
khi ba T khong thira nhan. Ban than dng B xac dinh anh H da chét, 6ng B khong
cung cép duoc tén, dia chi cua nhitng nguoi than thich cua anh H, 161 khai ctia
6ng P c6 mau thuin nén khong c6 co so dé chdp nhan s tién 6ng da tra anh H
6.000.000 dong dé trir vao tai san chung ctia 6ng, ba.

4.6 - Ong b xac dinh nim 2010 khi ba T vé& nuéc gan 1 nam (9 thang),
trong thoi gian ndy, ong chi phi sinh hoat trong gia dinh hét 50.000.000 dong.
Ong D khong c6 tai liéu, chiung cit ching minh, trong khi ba T khong thira nhan
v6i 1y do trong thoi gian vé nudc ba van tham gia lao dong san xuit clng gia
dinh, ngoai ra ba con ban hang trén mang, co6 thu nhap, co6 tich liy.... Do vay
khong c6 cin ct dé xac dinh s tién 6ng D d4 chi 50.000.000 dong dé trir vao tai
san chung cua 6ng, ba.
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4.7 - Ong P xac dinh nim 2010 ong chi tién mua goi du lich 4o hét
22.500.000 dong, mic du dng B khong cé tai liéu, ching ctr ching minh khoan
chi ndy nhung tai phién toa ba T thira nhan nén ¢ cin ctr chap nhan khoan chi
nay cta 6ng P dé trir vao tai san chung ciia 6ng, ba;

4.8- Ong D xac dinh nam 2011 6ng lo chi phi cho ba T di Pai Loan hét
155.000.000 dong. Mic du 6ng khong c6 tai liéu chimg ¢t chirmg minh 6ng ndp
bao nhiéu tién, ndp cho ai, ndp thoi gian ndo... nhung tai bién ban lay 16i khai
ngay 06/11/2020 ba T khai “lan ndy lam thi tuc di mat 5.500 dé la, quy ra tién
Viét khoang 110.000.000 dong, nguon tién dé di la do thu nhdp trong thoi gian
toi o nu’ac ngodi toi gui vé cho ong D va tién t6i lam trong thoi gian toi vé
nwée”, tai phién toa ba T thira nhan dng B ndp chi phi cho ba di hét 110.000.000
dong nén ¢ cin cir dé xac dinh day la khoan 6ng B chi chung trong gia dinh
duoc trir vao tai san chung cua 6ng, ba.

4.9 - Ong b xac dinh 6ng da chi khi t6 chirc lién hoan cho anh B di b doi
30 mam ¢ hét 20.000.000 dong; Chi to chiic 18 cudi cho chi T 100 mdm cd hét
70.000.000 dong. Cong = 90.000.000 dong.

Ba T xac dinh khi ba & nudc ngoai, sau khi 6ng P t6 chirc 18 cudi cho chi T,
6ng Pco thdng bao vai ba vé viée khong bi 16 vi moi nguoi dén du déu mimg tién,
con du 5.000.000 déng nha trai gui 18. Ba dugc biét 6ng B ¢6 t6 chiic lién hoan khi
anh D di bo doi, ba khong biét chi phi cu thé thé ndo.... Tuy nhién hai sy kién trén 1a
c6 that nén ba chip nhan chi phi ddm cuéi cho chi T khoang 55 mam cd va chi lién
hoan cho anh D khodng 10 mim cd = 65 mam cd x 700.000 dong/mim =
45.500.000 dong. Phan trinh bay cua ba T twong dbi phu hop voi két qua xac minh
tai Uy ban nhan dan x3 B v€ chi phi lam mdt mam c6 va phong tyuc tap quan cua
nguoi dan trong khu vyc mdi khi dén du lién hoan véi gia chu deu c6 qua (tién)
mung, dong thoi cling phu hgp v6i chinh quan diém cua ong B vé céc chi phi phat
sinh trong cudc song “Ngoai ra chua tinh tién dam khoc, dam cuodi”. Ba T thira nhan
nén c6 cin cr dé chip nhan 6ng P da chi 45.500.000 dong lo 18 cuéi cho chi T va
lién hoan cho anh B dé trir vao tai san chung ctia ong, ba.

4.10 - Ong b xac dinh 6ng da chi phi 30.000.000 dong khi chi T di hoc tiéng
dé di Pai Loan nhung sau d6 chi T bo hoc; 6ng B khong xuét trinh duogc tai lidu,
chung ctr dé chung minh. Ba T xac dinh, nam 2009 chi T di hoc tiéng 2 thang sau d6
b6 hoc, thoi diém nam 2009 tién hoc phi chi dong 1.600.000 dong/thang, con lai 1a
tién dn, &; Ba da trao d6i voi chi T vé nodi dung nay va théng nhét chi chép nhan chi
phi cho chi T hoc 2 thang tong 1a 10.000.000 dong, do vay chi c6 cin ctr xac dinh
khoan 6ng B chi cho chi T di hoc tiéng 1a 10.000.000 dong dé trir vao tai san chung
cua ong, ba.

4.11 - Ong D x4c dinh khi chi T m chita bénh chi phi hét 15.000.000
dong, ba T khong thira nhan trong khi 6ng P khong c6 tai liéu, ching ¢t ching
minh nén khong cé cin ct chdp nhin khoan chi nay cua ong B dé trir vao tai san
chung ctia 6ng, ba.

4.12 - Ong P xac dinh: Trong 5 nim qua, 6ng bi dm (thoai hoa) nén
khong lao dong duoc, 6ng di chi phi cho ca nhan sé tién 192.000.000 déng. Tai
phién tda dng P da rat yéu cau nay nén Hoi ddng xét xir khdng xem xét.
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4.13 - V& khoan tién ban ruong: Ong B xéac dinh nim 2007 6ng c¢6 nhan
12.960.000 dong bdi thudng do ban rudng cho cong ty may Hai Anh, ong da
dung mua mdt 6n ap va chi phi nu6i con khong con dé chia. Ong B khdng co tai
liéu, ching ctr chirng minh thoi diém mua 6n 4p, mua & dau, mua loai gi, gia bao
nhiéu trong khi ba T khéng thira nhan. D4i v6i khoan chi phi nuéi con chung
nhu d3 phén tich, chip nhan & phan trén nén khong c6 cin cit chip nhan khoan
chi nay ctia 6ng P dé trir vao tai san chung ctia 6ng, ba.

Cong cac khoan éng D chi duoc Toa an chip nhan: 197.695.500 dong.

5. Xét dién tich dit 03 theo tiéu chuin cia ba T, dng P, anh P, chi T:
Nam 1993 ba T, 6ng D, anh D, chi T dugc chia 2.592m? (mdi khau dugc 648m?
rudng tiéu chuan 03, ndm rai ric & cic canh dong). Nam 2007, khi ba T dang lao
dong tai Pai Loan, ong P ban 360m? dat rudng cho cong ty may Hai Anh, nhan boi
thuong s6 tién 12.960.000 dong. Nam 2014 thyc hién chinh sach don 6 doi thira,
chinh quyén xa B d& don rudng tiéu chuan 03 ctia ba T, dng B, anh B, chi T vao mot
ménh tai canh dong Thé, trong d6 d trir 360m? 6ng B ban cho cong ty may Hai Anh
va trir dién tich 55nm? dap bo, dién tich dat rudng con lai ciia hd gia dinh ong P 13
2177m?,

Ba T xéac dinh khi ba ¢ nudc ngoai, ong P c6 thong bao vé viéc Cong ty
Hai Anh mua rudng, ba khong nhat tri ban, ba da trao dbi v6i dng P 1a doi rudng
cho ngudi khac dé ho ban cOn minh giir ruéng lai nhung sau d6 6ng B tu ¥ ban
rudng va nhan tién dén bu, sir dung sb tién d6 vao muc dich gi ba khong duoc
biét nén ba dé nghi dién tich ruong da ban trir vao xuat rudng tiéu chuan cta 6ng
P thi ba rut khong yéu ciu chia sd tién di ban rudng 13 12.960.000 dong.

Anh D, chi T dé nghi chia tra dién tich rudng theo tiéu chuén cho anh chi.
Ong b d& nghi sb rudng con lai chia déu cho 4 nhan khau 13 6ng, ba T, anh D,
chi T.

Két qua xac minh thé hién nim 2007 éng P nhan tién bdi thudng 360m?
dat rudng, thoi diém nay ba T va 6ng B dang ton tai quan hé hén nhan, khéng c6
mAu thudn gi, khong c6 tai liéu ndo thé hién ndm 2007 ba T khong dong ¥ ban
rudng. Phan trén xac dinh s tién ban rudng 1a 12.960.000 dong nhap vao tai san
chung ctia 6ng, ba dé chia theo yéu cau khoi kién cta ba T. Do vay xac dinh
360m? dat ndng nghiép da ban trir vao sd rudng tiéu chuan cua ong D, ba T.

Dién tich dat néng nghiép cia mot nhan khau con lai sau khi don dién doi
thtra: (2592m? — 55m?) : 4 = 634,25m?,

Tri gia dat nong nghiép cua anh D, chi T mdi nguoi 1a: 634,25m? x
300.000 dong/m? = 190.275.000 dong.

Dién tich dat ndng nghiép cua ba T, dng B mdi nguoi con lai sau don dién
d6i thira: 1268,5m? (634,25m? x 2) — 360m? = 908,5m?: 2 = 454,25m?,

Gia tri dat nong nghiép ctia ba T, 6ng B mdi nguoi = 454,25m? x 300.000
= 136.275.000 ddng.

Nhu viy, tai san chung ciia ong P, ba T 1a gia tri quyén sir dung cac
loai dat dé chia = 4.150.000.000 dong (thita 314) + 855.986.000 dong (thira
217, 187) + 205.200.000 dong (thira 25) + 272.550.000 dong (dat néng nghiép)
= 5.483.736.000 ddng.
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Tai sin chung ciia 6ng P, ba T 1a s6 tién ong P quin 1y sau khi trir cac chi
phi dwoc chiap nhin: 648.167.000 dong — 268.095.500 dong = 380.071.500 dong
(gom: Tién lam 16ng may: 900.000 dong; Mua thuc pham chirc ning: 20.500.000
dong; Cho T mua xe: 9.000.000 ddng; Chi phi khi chi T sinh con vé& choi:
15.000.000 dong; Bdi thuong cho anh B: 25.000.000 dong; chi phi nudi chi T nim
2004, 2005: 7.680.000 dong; Tién ndp thué: 2.015.500 dong; Mua goi du lich 4o:
22.500.000 dong; Nam 2011 chi lo cho ba T di: 110.000.000 dong; Chi lién hoan anh
b di bd doi; chi T ldy chong: 45.500.000 dong; Chi phi chi T di hoc tiéng 2 thang:
10.000.000 dong.

Cong tai san chung ctia ba T, 6ng P con lai dé chia: 5.483.736.000 dong +
380.071.500 dong = 5.863.807.500 dong.

*Ve cong sirc dong gop cua moi bén trong vi¢c tao lap tai san chung:
Ong b, ba T khong thong nhat vé cong stic dong gop dé tao lap tai san chung,
hai bén déu xéac dinh cong stic cia minh nhiéu hon bén kia nén dugc hudng ky
phan tai san nhiéu hon;

Cac bén duong su thua nhan, phu hop voi két qua xac minh tai dia
phuong cac thira dat 217, 187, 314; thaa 25 (dat chuyen d6i 1au dai); dién tich
dat ruong 03 la tai san cua ba T, ong B c¢6 nguodn goc do Ong, ba tao 1ap trudc
khi ba T di xuat khau lao dong nim 2004 nén xac dinh cong stc ctia ba T, 6ng
ngang nhau ddi v&i khdi tai san nay. Cu thé mdi bén duoc hudng Y gia tri tai
san (5.483.736.000 dong: 2)=2.741.868.000 dong.

Riéng tai san 13 tién hién do ong P quan 1y, c6 ngudn gbc chinh ladoba T
di lao dong tai Pai Loan giri vé tir ndm 2004- 2008 va tir ndm 2014 dén 2016,
cac chi phi chung phat sinh trong gia dinh tir nim 2004 dén khi 6ng, ba ly hon
(ndm 2019) ciing duoc trir tir nguodn tién do ba T lao dong ma cé. Do vay cb cin
cr dé xac dinh ba T ¢b cong strc nhiéu hon trong viéc tao lap khdi tai san 1a tién
nén chia cho ba T ky phan nhiéu hon cu thé ba T duoc huong 260.849.500 dong,
6ng D duoc huong 119.222.000 dong.

Tong tai sian ba T dwoc chia 1a: 2.741.868.000 dong + 260.849.500
dong = 3.002.717.500 ddng.

Tong tai san ong P dwoc chia 1a: 2.741.868.000 dong + 119.222.000
dong = 2.861.090.000 ddng.

*V¢& phwong thirc phin chia tai sin chung: Toan b tai san chung cua
ba T, 6ng B déu do ong Pquan 1y. Trong d6 thira 217, 187 trén c6 nha, cong
trinh phu, ciy cdi.... lién ké phia sau 2 thira dat nay 1a dién tich dat chuyén doi
lau dai (thoi han 50 nam) thanh mdt manh, khong phan dinh ranh gi¢i do 6ng B
va vo la chi H dang sir dung. Thua dat 314 giap duong 392 6ng B cho anh N
mugn Iam noi san xuat gach. Ong b dé nghi chia déu hai manh dat cho 6ng va
ba T mdi ngudi mot nira, ong 1dy phan dat trén co6 nha dé ¢ va tho cing hoic
giao cho 6ng quyén sir dung thtra 314, giao cho ba T st dung thira 217, 187. S6
tién ba T giri vé 6ng da chi tiéu hét khong con dé chia ciing nhu thanh toan
chénh 1éch tai san cho ba T. V& phia ba T xin duogc str dung thira dat 314, giap
duong 392 dé me con ba c6 chd & cho thuan tién, ba s& c6 trach nhiém thanh
toan chénh léch tai san cho ong P day du. Ba khong nhan phan dét trén c6 nha
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vi 6ng D da dua ¢6 H vé d6 & tir khi ba va 6ng D chua ly hon. Ba xac dinh mau
thudn giira ba va 6ng D da rat cang thang, viéc chia tach cac thira dit ciing nhu
viée t0 chtrc cudce séng 1au dai khi hai bén & canh nhau sé& rat phic tap, c6 nguy
co anh hudng dén trat tu cua dia phuong nén ba khong nhat tri phuwong an nay.

Xem xét nguyén vong ctia cac bén thi thiy: Mic dii 2 manh dat ctia ba T, 6ng D
déu dam bao diéu kién tach thira, tuy nhién dng D va vo 1a ba H dang ¢ 6n dinh trén nha,
dAt tai thira 217, 187; ban than ong D cb nguyén vong duoc str dung phﬁn dat trén c6 nha
dé & va lam noi tho cting, dng xac dinh khéng con tién dé thanh toén chénh 16ch cho ba T.
Do véy phuong 4n tach cc thira dat dé 6ng D thanh toan chénh 16ch tai san cho ba T bang
tién 14 khong kha thi va gay kho khan cho cong tac thi hanh an cting nhu thu tyc hanh
chinh lién quan dén tach thra, cap gidy ching nhan quyén st dung dét khi ban an c6 hiéu
luc phéap luat. Do vay can giao cho ba T st dung thira dat 314, dién tich 300n? (giap
dudng 392); giao cho dng D st dung thira dat 217,187 dong thoi giao cho éng P tiép tuc
thuc hién hop dong dau thau (chuyén doi lau dai) dién tich dat nong nghiép tai thira 25
thoi han 50 ndm tinh tir ndm 1997, nhu vay vira ddm bao quyén loi cua cac bén duong su,
vira dam bao nguyén tic bao vé quyén loi ctia phy nit, phtt hop quy dinh tai cac Pidu 27
Luat Hon nhan va gia dinh nam 2000; Diéu 33, 59, 62 Luat Hon nhan va gia dinh nam
2015; thong tu s6 01/2016/TTLT-TANDTC- VKSNDTC-BTP ngay 06/01/2016.

BaT, ong b tu nguyén khong yéu cau chia tai san chung 13 3 gian nha cap 4,
cong trinh phy, san, cong, cdy coi trong trén cac thira dat. Cac tai san nay nam trén
phan dit giao cho bén ndo, bén do6 duge so hiru. Anh N xdc dinh muon dat tai thira
314 ctia 6ng D dé 1am noi san xudt gach, khong phai tra tién. Truong hop Toa an chia
thira 314 cho ba T, 6ng D, néu ba T, 6ng P yéu cau tra dat anh s& ty thio d céc lan
tam, chuyen cac tai san dé tra dat cho chu st dung. Ong D, ba T nht tri. Chi H, ba D
xéc dinh khong c6 quyén loi, nghia vu lién quan dén viée chia tai san chung cta dng
b,baT.

Day Ia su tu nguyén cua cac bén, khong trai phéap luat, dao dic xa hdi nén
chap nhan.

* Vé an phi: Cac duong sy phai chiu 4n phi dan sy so thim tuong Gng
voi ky phﬁn tai san dugc hudng theo quy dinh tai Diéu 147 Bo luat T tung dan
su; Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thuong vu
Qudc hoi vé an phi va 18 phi Toa an.

Vi cac le trén,
QUYET PINH:

Ap dung: Piéu 27 Luat Hon nhan va gia dinh ndam 2000; Diéu 33, Piéu
59, Diéu 62 Luat Hon nhén va gia dinh nam 2015; khoan 1 Diéu 28; Dicu 227,
Diéu 228; khoan 4 DPiéu 147 Bo luat T6 tung dan su; Ngh1 quyet s6
326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thuong vu Qudc hoi vé an
phi va 1€ phi Toa an.

1- Xir: Chap nhan mot phan yéu cau khai kién chia tai san chung cta ba
Nguyén Thi T gém: quyén st dung 300m? dat tai thira 314; Quyén sir dung
401,1 m? dat tai thura s6 217; 187 (td ban do sd 02); 2177m? dt néng nghiép;
410,4m? dat nong nghiép dau thau (chuyén dbi 1au dai) thoi han 50 ndm tir ndm
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1997 @i voi thira 25 tai thon B, xa B, huyén B, tinh Hai Duong va sd tién
380.071.500 dong 6ng P dang quan 1y.

Khong chap nhan mot phan yéu cau khoi kién chia tai san chung cia ba
Nguyén Thi T ddi voi sb tién 268.095.500 dong (do dng P da chi chung trong
gia dinh).

Xac dinh tai san chung cua ba T, 6ng D tri gia: 5.863.807.500 ddng
(5.483.736.000 dong + 380.071.500 ddng). Chia cho ba T = 3.002.717.500
d6ng. Chia cho 6ng P=2.861.090.000 dong.

Giao cho ba Nguyén Thi T quyén st dung 300m? dt (trong d6 200m? dat
d, 100m? dat vuon thira hop phap) tai thira s6 314, t& ban d6 s6 02, tri gia
4.150.000.000 dong va quyén sir dung 454,25m? dat nong nghiép tai canh dong
Thé thén B, xa B, huyén B, tinh H, tri gia 136.275.000 dong. Tong trj gia tai san
giao cho ba T = 4.286.275.000 dong.

Giao cho 6ng Vii Pinh P quyén st dung 294,4m? dat (trong d6 200m? dat 4,
94.4m? dat vuodn thira hop phép) tai thira dat s6 217; quyén st dung 106,7m? dat ao
nong nghiép tai thira 187 déu trong to ban d6 sd 02, tri gia 855.986.000 dong va
quyén sir dung 454,25m? dat néng nghiép tai canh déng Thé thon B, xd B, huyén B,
tinh Hai Duong, tri gia 136.275.000 dong.

Giao cho 6ng Vil Pinh D tiép tuc thuc hién hop dong dau thau (chuyén
d6i 1au dai) voi Uy ban nhan dan xa B dbi v4i dién tich 410,4m? dat nong nghiép
thoi han 50 nim ké tr nim 1997, tri gia 205.200.000 déng va sé hitu
380.071.500 dong 6ng dang quan ly. Tong gia tri tai san giao cho éng b=
1.577.532.500 dong.

Ba Nguyén Thi T phai thanh toan chénh 1éch tai san cho 6ng Vii Pinh b
14 1.283.557.500 ddng.

(Cé so d giao cac thira dat kém theo ban 4n)

Giao cho chi Vii Thi B T va anh Vii Pinh D mdi nguoi duoc st dung
634,25m? dat nong nghiép, tri gid 190.275.000 dong tai canh déng Thé, Thon B,
xa B, huyén B, tinh Hai Duong.

Cong nhan su tu nguyén cta anh N, ba T khong yéu ciu Toa 4n xem xét,
giai quyét phan tai san anh N 1am nho trén thira dat 314 giao cho ba T. Anh N
phai c6 trach nhiém di doi cac tai san tao 1ap trén dat dé tra lai quyén sir dung
thira dat s6 314 khi ba T c6 yéu cau.

Cong nhan sy tu nguyén cta ba T, ong b khong yéu cau chia 3 gian nha cip
4, cong trinh phuy, san, cong, tuong bao, lan, cac cay coi tao lap trén cac thua
dat...Céc tai san ndy nam trén phan dat giao cho bén nao bén d6 duoc quyén sO hiru.

Chap nhén su tu nguyén cia chi H, ba D xac dinh khong c6 quyén loi,
nghia vu lién quan trong vy an nén khong yéu cau Toa an xem x€t, giai quyét.
Ba D tu c6 trach nhiém tra s rudng dang cdy nho khi ¢ yéu cau cua chi s
dung rudng.

Ké tir ngay nguoi diege thi hanh dn ¢6 don yéu cau thi hanh dn, néu bén phdi thi
hanh chdm thi hanh thi phdi tré 1di doi véi sé tien chdm thi hanh twong vmg véi thoi
gian cham thi hanh. Ldi suat do cham thi hanh theo quy dinh tai Diéu 357, Piéu 468
cua Bo luat Dan su.
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2- V& an phl Ba Nguyen Thi T phai chiu 92.054.000 dong an phi dan su
so thAm duogc doi trir sb tién tam tng an phi ba da nop 1a 37.970.000 dong, ba T
con phai nop 54.084.000 ddng an phi.

Ong Vii Binh B phai chiu 89.221.000 dng 4n phi dan su so tham

Anh Vi Binh B, chi Vi Thi B T mdi ngudi phai chiu 9.513.800 ddng 4n phi
dan sy so thim

3- V& quyén khang cao: Cac duong sy c6 mat dugc quyén khang cao ban
an trong han 15 ngay ké ké tir ngay tuyén 4n so thim. Cac duong sy ving mit c6
quyén khang cdo ban an (phin c6 lién quan) trong han 15 ngay ké tir ngay nhan
duoc ban an hoac ban an dugc niém yét.

Theo quy dinh tai Piéu 2 Ludt Thi hanh an dén su, nguoi duoc thi hanh
an déan sw, ngwoi phdi thi hanh dn déan sw c6 quyén thod thudn thi hanh dn,
quyén yéu cau thi hanh dn, tw nguyén thi hanh dn hodc bi cuéng ché thi hanh dn
theo quy dinh tai cac Piéu 6, 7 va 9 Ludt Thi hanh an dan sw, thoi hiéu yéu cau
thi hanh an dwoc thuc hién theo quy dinh tai Pieu 30 Ludt Thi hanh én dan su.

Noi nhén: TM. HQI PONG XET XU SO THAM
- Cac duong su; THAM PHAN - CHU TQA PHIEN TOA
- VKSND huyén B;
- Chi cuyc THADS huyén B;
- Luu HSVA.
Nguyén Thi Quyén
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