TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc 1ap — Tw do — Hanh phUc

Bén 4n s6: 17/2023/KDTM-PT
Ngay 12-4-2023
V/v Tranh chap hgp dong thi cong

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG

- Thanh phdn Hpi dong xét xir ph(c tham gom cé:

Théam phdn - Chii toa phién toa: Ong Phan Tri Ding.

Cic Tham phdn: Ong Pao Minh Pa

Ong Huynh Vin Luat.

Thuw ky phién toa: Ba Lé Thi Thuy Duong — Thu ky Toa an nhan dan tinh
Binh Duong.

X Dgi di¢n Vién Kiém sdt nhdn dan tinh Binh Dwong tham gia phién toa:
Ong Tran Van B¢ - Kiém sat vién.

Trong cac ngay 04 va ngay 12 thang 4 nam 2023, tai try s¢ Toa an nhén
dan tinh Binh Duong xét xtr phuc :chém cong khairvu an kiph doanh, thuong mai
thu 1y s6 33/2022/TLPT-KDTM vé viéc “tranh chap hop dong thi cong”.

Do Ban an kinh doanh thuong mai so tham s6 10/2022/KDTM-ST ngay
14/9/2022 cua Toa &n nhan dan thanh pho D bi khang cao

Theo Quyét dinh dua vu 4n ra xét xir s6 06/2023/QD-PT ngay 14 thang 02
nam 2023, gitta cac duong su:

- Nguyén don: Cong ty TNHH Xay dung N. Tru so: Lo K3A duong sO 3,
Khu cong nghiép L, xa L, huyén B, Thanh ph6é H6 Chi Minh. Dia chi lién hé: s6
20 — 22, duong so 10, Khu dan cu B1, xa B1, huyén B, Thanh pho Ho Chi Minh.

Nguot dai dién hop phap cia nguyén don: Ong Nguyéq Thanh T1, sinh
nam 1985 hodc dng Nguyén Van H, sinh nam 1988. Dia chi: S6 20 — 22, dudng
s0 10, khu dan cu Bl, xa B1, huyén B, Thanh phé H6 Chi Minh, 1a nguoi dai
dién theo uy quyén theo Giay uy quyén ngay 08/03/2021 (6ng T1, éng H cé
mat).

- Bi don: Cong ty TNHH D1. Truy so: s6 9, duong s6 9, khu cong nghiép
S, phuong D, thanh pho D, tinh Binh Duong.

Ngueoi dai dién hop phap cua bi don:
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+ Ong Phan "ljén b, sinh ndm 1985. Dia chi: H4.6 khu phé S1, phuong T2,
Quén S, Thanh pho HO Chi Minh, la nguti dai dién uy quyén theo Giay uy
quyén ngay 28/10/2022 (c6 mat).

- Nguoi co qu)fé‘n loi, nghia vu lién quan: COng ty TNHH K. Tru so: Toa
nha B (L6 CR3-3), s0 2 N, phudng T3, Quan S, Thanh pho Ho Chi Minh. Ngudi
dai dién theo phap luat: Ong J, chirc vu: Tong giam doc (c6 mat khi xét xir vang
khi tuyén an).

- Nguoi phién dich cho 6ng J: Ba Tran Thi Nhu T4. Dia chi: Cong ty
TNHH K - Toa nha B (L6 CR3-3), s0 2 N, phuong T3, Quan S, Thanh pho Ho
Chi Minh (c6 mat khi xét xir vang khi tuyén an).

- Nguwoi lam chung:

~ + Ong Truong Thai D2, sinh ndm 1978. Pja chi: s6 66/2 duong 19, khu
pho 3, phuong L, thanh pho T5, Thanh pho Ho6 Chi Minh (c6 yéu cau vang mat).

~ + Ong Pham Céng T6, sinh ndm 1974. Dia chi: s6 129/19 dudng B, khu
pho 4, phuong H5, Quéan Y, thanh ph6 H6 Chi Minh (vang mat).

+ Cong ty TNHH J1. bia chi: s6 308- 308C duong P, Phuong G, Quan U,
Thanh pho Ho Chi Minh (vang mat).

- Nguwoi khang cao: Cong ty TNHH D1.
NOI DUNG VU AN:
Theo ndi dung ban an so tham:

* Theo don khdi kién ndp ngay 23 thang 3 nam 2021, trong qua trinh
tham gia té tung, ngwoi dai dign hop phdp ciia nguyén don Céng ty N trinh
bay:

Ngay 04/11/2019, Chu dau tu du an 12 Chi nhanh nha may N - Cong ty
TNHH K (sau day viét tit 1a Cong ty K) va Céng ty TNHH D1 (sau day viét tat
la Cong ty D) ky két Hop dong thi cong xdy dung cong trinh s6 KKV-
D04112019 dé thi cong x4y dung cong trinh: “Céng trinh xdy méi va bao dudng
Cong ty K”, tai Chi nhanh nha may N - Cong ty K; dia chi: Puong Ton Buc T7
(duong s6 25 cii), khu cong nghiép N 1, x4 P, huyén N, tinh Pdong Nai.

Ngay 15/11/2019, Céng ty D (thau chinh) va Céng ty TNHH X4y dung N
(sau day viét tat 1a Cong ty N) - Thau phy ky Hop dong thi cong s6 D-N/10-
HDXD-2019 (sau day viét tat 1a Hop dong) v6i noi dung Cong ty N thi cong
cong trinh Chi nhanh nha may N cua Cong ty K vai 17 hang muc nhu sau:

1. Cong trinh tam; 11. Sén B;
2. Xay dung nha xudng 2; 12. Hang riao (60% son dau cho
3. Nha kho (Work shop): khung, son nudc cho tudong);

13. Cot co;



4. Nha tién ich — moi; 14. Tram can xe tai;
5. Nha tién ich — Cai tao; 15. Stra chira va hoan thién hé
6. Nha xe: thong thoat nudc hién hitu;

16. Hé thong thoat nuwéc mua —

7. Cai tao nha bao vé va cong; N .
phan con lai;

8. Xay dung nha xudng 3; . L
, . 17. Budong ndi bo.
9. Thép canh — 3 cai;

10. San A;
 Gia tri theo Hop dong ngay 15/11/2019 1a 64.438.000.000 dong (da bao
gobm VAT);

Ngay 03 thang 6 nam 2020, Cong ty D giri Email yéu cau Cong ty N giao
lai 04 hang muc gom: nha Xe, cai tao nha bao v¢ va cong, cot cO, tram cén xe tai
va mdt sO cong viéc cia 02 hang muc: vach tole va mang x6i, cira s6, ctra di,
khung ludi xuong 2 (Nha xudng 2); chéng tham bé nude ngam (nha kho — Work
shop) va Cong ty N di dong y.

Can ctr vao su thay (101 tu Cong ty D nhu trén, Cong ty N thuc hién 13
hang muc (trong d6, bao gdm mot sb6 cong viée ctia nha xudng 2 va nha kho —
Work shop, cu thé nhu sau:

Cong trinh tam (Temporary work)
Nha tién ich — méi (Utility new)

Nha tién ich —caitao  (Utility renovating)
Xay dung nha xuong 3  (Fatory 3)

Thap canh (03 céi) (Watch tower - 3 set)
San A (Yard A)
San B (Yard B)

Hang rao (60% son dau cho khung, son nuéc cho tuong)

Stra chita va hoan thién hé thdng thoat nudc hién hiru (Repair and finish
storm drainage exsting);

Hé thong thoat nudc mua — phan con lai (Storm water drainage system)
Puong ndi bo (Internal road)

Xay dung nha xudéng 2 — Fatory 2 (it ca cac hang muc trir mot s6 hang
muc da giao lai cho Cong ty D nhu vach tole va mang xdi, cira so, ctra di, khung
ludi xuong 2).

Nha kho (Work shop) - (tat ca cac hang myc trir mot hang myc da giao lai
cho Cong ty D 14 chéng tham bé nudc ngam).

Theo Hop dong ngay 15/11/2019 thi tai ngay ky hop déng Cong ty D s&
cung cip Ban v& diéu chinh ngay 05/11/2019. Tuy nhién, ban v& ma Cong ty D
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cung cap da khong duoc Chu dau tu K va Tu van giam sat J dong y. Theo do,
Cong ty D phai cung cap ban v& khac (ban v€ ma phai duoc Chu dau tu va tu
van giam sat dong ¥ chap thun). Xuit phat tir viéc cung cap ban vé khac nén
cac cong viéc hang muc ma Cong ty N thyc hién thi cong cong trinh cling phat
sinh nhiéu chi tiét khac. Day 1a Iy do ma ngay 26/12/2019, éng C (Tng giam
dbc ciia Cong ty D) dong ¥ Cong ty D thanh toan ddi véi cac hang muc phat
sinh so voi bao gia cua Cong ty N theo gia tri thi cong thuc té, thé hién tai Van
ban viét tay ngay 26/12/2019 cia ong C Vo1 ndi dung nhu sau: “Sep C dong y
lam theo gidm sdt va CPT K kind; yéu cdu giong thiét ké va cdc thong nhdt cia
3 bén, phdt sinh so voi bao gia cua N thi D tra”.

Theo d6, Hop dong ma hai bén ky két da duoc thay d6i mot s6 nodi dung
cu thé nhu: Ban vé& thay d6i, mot sd cong viéc thi Cong ty D yéu cau Cong ty N
giao lai cho Cong ty D thuc hién; nhu vay khong thé thuc hién theo Hop dong
nhu ban dau hai bén ky két; cong véi viée ngay 26/ 12/2019 6ng C y€u cau Cong
ty N phai thuc hién thi cong theo ban v& moi theo yéu cau ctia giam sat va Cha
dau tu. Viéc thi cong theo Ban vé méi gay rét nhiéu kho khan cho Cong ty N, cu
the 1a cac ban v€ mai duoc Cong ty D cung cap khong rd rang nén Cong ty N da
rat nhiéu lan yéu cau Cong ty D phai giai thich ve ky thuat bang cac Yéu cau k¥
thuat ciia Cong ty N. Sau d6, Cong ty D cung cap thém nhiéu ban v& khac.

Do hai bén dé thoa thuén giao lai cho Cong ty D thi cong mot sO hang
muc nén gia tri hop dong thay do6i giam xuéng con lai la: 57.575.7747.167 dong
cin cr theo Bang quyét toan ngay 17/11/2020 va Bang téng hop khdi luong
thanh toan Summary Of Payment (08 dot thé hién tai SO giao nhén tai cac ngay
18/12/2019; 07/01/2020; 25/02/2020; 23/3/2020; 22/4/2020; 22/5/2020;
25/6/2020; 25/7/2020; 23/11/2020).

Nhu vay, sd tién ma Céng ty D phai thanh toan cho Cong ty N Ia:
57.575.747.167 ddng. Tuy nhién, Céng ty D mdi chi thanh toan 50.206.600.000
ddng, con no lai sb tién 7.369.147.167 ddng dén nay van khong thanh toan, mic
du cac hang muc da dugc Cong ty N hoan thanh thi cong theo thod thuan va da
dugc Chu dau tu dua vao st dung.

Vé hinh thutc thanh toan: Cy thé quy dinh tai Diéu 2 ctia Hop dong ngay
15/11/2019 thi ngay 25 hang thang Cong ty N lap bang khéi lugng thuc hién va
xuat hoa don gid tri gia taing cho Céng ty D thi Cong ty D s& thanh toan cho
Cong ty N trong vong 10 ngay. Nguyén don da thyc hién dung thoa thuan tai 1an
xuat hoa don dau tién ngay 27/12/2019. Tuy nhién, do bi don ldy lai mot sb hang
muc, thay doi thiét ké ban v&, bi don cling khong thanh toan ding theo thoa
thuan, thay d6i theo hinh thuc 14 thanh toan theo khdi lugng thi cong thuc té nén
sau d6 hinh thirc thanh toan thay d6i cu thé: La nguyén don giri hd so thanh toan
cho bi don; sau khi bi don thanh toan thi nguyén don méi gop nhiéu dot thanh
toan thanh mot hoa don va xuat Hoa don Gia tri gia ting gui cho Cong ty D.
Cong ty N di xuét cac Hoa don gia tri gia ting ngay 28/4/2020; ngay 06/8/2020;
ngay 17/9/2020 cho Coéng ty D va Cong ty D ciing khong c6 y kién gi vé viéc
nay.
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Cong ty D nhiéu lan thanh toan tién khong theo diing thoa thuan. Muc 2.3
Diéu 2 clia Hop dong ngay 15/11/2019 quy dinh Cong ty D phai thanh toan 95%
gia tri quyét toan trong vong 15 ngay, ké tir ngdy Cong ty D nhan hd so va hoa
don tai chinh tir Cong ty N. Tuy nhién, mac du Cong trinh da ban giao cho Chu
dau tu va Chu dau tu dd dwa vao hoat dong; Cong ty N ciing da giao hd so
nghiém thu, bién ban quyét toan cho Cong ty D (ngdy 23/11/2020) nhung Cong
ty D khong ky nghiém thu mic cho Cong ty N giri nhiéu vin ban yéu cau thanh
toan.

Vé viée ky quyét toan: Hai bén da théng nhit va ky xac nhan gia tri quyét
toan theo bang quy¢t toan (Total of payment) ma dai dién Cong ty D ky ngay
11/11/2020 va dai dién N ky ngay 17/11/2020;

Cu thé nhu sau: Tir Iy do Cong tyD yeu cau Cong ty N thi cong theo cac
ban vé& diéu chinh mé&i nén 0ng C (Tong giam doc ctua Cong ty D) ky cam két
v6i Cong ty N vé viéc Cong ty D ddng ¥ thanh toan ddi véi cac hang muc phat
sinh so voi bao gia ciia N theo gia tri thi cong thuc té (Vin ban viét tay ngay
26/12/2019). Ong C 14 dai dién theo phéap luat ciia D vi vdy viéc cam két nay 1a
c6 gia tri nén Cong ty N da tiép tuc thi cong d6i v6i cac ban v& méi diéu chinh.
Khoan 4.4 Piéu 4 Hop dong quy dinh Bén A 1a Cong ty D c6 nghia vu ctr dai
dién c6 du tham quyén, nang lyc dé kiém tra khoi lwong, phan héi kip thoi cho
Bén B 1a Cong ty N. Can ctr vao Quyét dinh b nhiém ong Pham Cong T6 lam
chi huy truéng ddi véi Cong trinh nay thi Cong ty N di nhiéu lan lam viéc véi
ong T8 thi trong do tai Bién ban lam viéc ngay 24/10/2020 giira dai di¢n Cong
ty N va 6ng T8 (dai dién Cong ty D) 6ng T8 di chi dinh 6ng D3 1a nguoi kiém
tra khdi luong quyét toan. Theo do, ngay 30/10/2020, Cong ty N di 1am viéc véi
ong D3 va Mr.P qua bién ban lam viéc ngay 30/10/2020. Theo do, viéc dng T8 -
Chi huy truéng cong trinh truc tiép chi dinh cho ong Truong Thai D3 1am viéc
v6i Cong ty N vé quyét toan khdi luong 14 phu hop. Theo do, dng D3 moi ky
quyét toan va Cong ty N mdi dong y ong D3 ky bang quyét toan ngiy
11/11/2020. Mat khac, tai phién toa Ong T8 ciing da xac nhan 6ng D3 1a nguoi
nam rd d6i voi khdi lugng thi cong tai cong trinh ndy va tai bién ban 1ay 10i khai
dbi vai ong Truong Thai D3 tai Toa an xac nhan nhu sau: Ong D3 1am viéc tai
Cong ty D tir rat 1au tir nam 2013, 6ng D3 1a kién tric su véi cong viée tai Cong
ty D 1a thiét ké ban v&, kiém tra tién do, kiém tra k¥ thuat tai cong trinh, phién
dich va rat nhiéu cong viéc khac tai Cong ty D. Ngoai ra, vai trd ctia 6ng D3 con
thé hién trong rat nhiéu bién ban khac nhu trong Hd so chap thuan chuyén
nhuong hang muc ma bi don cung cdp cho Toa 4n, c6 ky nhiéu ban Working
Records (hd so cong viée), Technical Proposal (dé xudt yéu cau ky thuat), bién
ban hién truong, thu dién tir, bién ban kiém tra...

Nhu vay, ngay 11/11/2020 6ng Truong Thai D3 dai di¢n Cong ty D da ky
quyét toan (Total of payment) 13 hop phap nhung nay bi don lai khong dong y
thanh toan 1a mot viéc hét sirc vo 1y khi cong trinh di duoc dua vao st dung.

Ngay 23/11/2020, Cong ty N da tiép tuc gui_ hé so, cong van yéu cau
thanh toan toan b so tién con lai 1a 7.369.147.167 dong nhung phia Cong ty D
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van khong thanh toan. Nhan thay dau hiéu cb tinh bat hop tac ciia Cong ty D
trong viéc nghiém thu cong trinh theo quy dinh va du hiéu ¢ tinh trén tranh
nghia vu thanh toan cta Cong ty D nén dé c6 co sé chitng minh cho viéc tranh
chap v6i Cong ty D thi Cong ty N dd moi Thira phat lai ghi nhan lai hién trang
cac hang muc ma Cong ty N di thi cong theo hop dong néu trén.

Nhitng vi pham ctia Cong ty D trong qua trinh thuc hién hop dong cu thé
nhu sau:

* Ve viéc tam ing va thanh toén tré han:

Tam tng: Tai Diéu 2.1 Hop dong quy dinh rat rd rang 1a sau khi ky hop
déng thi Bén A tam tng cho Bén B 20% gia tri hop déng tuwong dwong
12.887.600.000 dong. Tuy nhién ngay 15/11/2019 hai bén ky hop ddng nhung
dén ngay 10/3/2020 bi don mai tam tGng du gia tri. Can c&t quy dinh tai khoan 3
Piéu 147 Bo luat Dan sy nam 2015 thi ngdy tiép theo ngay ky hop dong 1a ngay
tam g trong trudng hop nay. Nhu vay, bi don tam tng tré han 112 ngay.

Cong ty D thanh toan nho giot, vi pham nghiém trong hop dong, gay thiét
hai rat 16n cho Cong ty N khi ma &p luc vé chi phi vat tu, cat da sat thép, thué
gia cong, thué nhan cong dé thuc hién hop dong nay. Hanh vi vi pham tré han cu
thé nhu sau:

Pot 1: Nguyén don gtri ho so ngay 18/12/2019 nhung dén ngay 10/3/2020
bi don méi thanh toan du: tré han 79 ngay;

Pot 2: Nguyén don gtri ho so ngay 07/01/2020 nhung dén ngay 10/3/2020
bi don méi thanh toan du: tré han 59 ngay;

Pot 3: Nguyén don giri hd so ngay 25/02/2020, nhung dén ngay
20/5/2020 bi don m&i thanh toan du: tré han 81 ngay;

Dot 4: Nguyén don guri hd so ngay 23/3/2020, nhung dén ngay 20/5/2020
bi don méi thanh toan du: tré han 54 ngay;

Dot 5: Nguyén don guri hd so ngay 22/4/2020, nhung dén ngay 29/6/2020
bi don méi thanh toan du: tré han 64 ngay;

Dot 6: Nguyén don gii hd so ngay 22/5/2020, nhung dén ngay 06/8/2020
bi don méi thanh toan du: tré han 72 ngay;

Pot 7: Nguyén don giri hd so ngay 25/6/2020, nhung dén nay van chua
thanh toan du;

Dot 8: Nguyén don giri hd so ngdy 25/7/2020, nhung dén nay van chua
thanh toan.

Quyét toan: Ngay gui hd so 23/11/2020, nhung dén nay van chua thanh
toan.

* Cong ty D da cham tré cung cdp ban v& lam anh huong dén tién do thi
cong. Hop déng hai bén ky két ngay 15/11/2019, nhung Cong ty D phat hanh
ban v& cham tré so voi ngay ky hop déng nhu sau:

Ngay 04/12/2019 cung cap ban v¢& Kién trac chinh xac: tré 19 ngay;

Ngay 28/2/2020 cung cip ban vé& thay d6i Phan duong nodi bd va cao do
thiét ké tong thé dudng ndi bd chinh xac: tré 105 ngay;

Ngay 04/3/2020 cung cip ban vé Hé thong nudc chinh céc: tré 110 ngay.
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Ngay 14/3/2020 cung cip ban v& Két cau chinh xac: tré 120 ngay.

Ngay 17/3/2020 cung cip ban v& Két cau xudng 3 chinh xdc: tré 123
ngay.

Ngay 20/3/2020 cung cap ban v& Két ciu dudng ndi bo chinh xéc: tré 126
ngay.

Ngay 15/4/2020 cung cip ban v& thay d6i Két cau xudng 2 chinh xac: tré
152 ngay.

Ngay 28/4/2020 cung cap ban v& thay doi Kién trac xuéng 2 chinh xac:
tré 165 ngay.

Ngay 27/4/2020 cung cdp ban v& thay d6i Khung kéo truc (2x22-
2x25/2y12-2y14) két cu xuong 2: tré 164 ngay.

Ngay 28/04/2020 cung cap ban vé& thay d6i Kién triic xuéng 2 chinh xac:
tré 165 ngay.

Cac ban v€ mai dugc Cong ty D cung cap khong rd rang nén Cong ty N
da rat nhi€u lan yéu cau Cong ty D phai giai thich vé k¥ thuat, cu thé nhu:

Yéu cau k¥ thuat (Technical proposal) ngay 30/12/2019
Yéu cau k¥ thuat (Technical proposal) ngay 31/12/2019
Yéu cau k¥ thuat (Technical proposal) ngay 04/01/2020
Yéu cau k¥ thuat (Technical proposal) ngay 08/01/2020
Yéu cau k¥ thuat (Technical proposal) ngay 24/02/2020
Yéu cau k¥ thuat (Technical proposal) ngay 29/02/2020
Yéu cau ky thuat (Technical proposal) ngay 07/3/2020
Yéu cau ky thuat (Technical proposal) ngay 10/3/2020
Yéu cau ky thuat (Technical proposal) ngay 13/3/2020
Yéu cau ky thuat (Technical proposal) ngay 19/3/2020
Yéu cau k¥ thuat (Technical proposal) ngay 23/3/2020
Yéu cau ky thuat (Technical proposal) ngay 26/3/2020
Yéu cau ky thuat (Technical proposal) ngay 04/6/2020.

Theo d6, can ctr vao khoan 2 Piéu 2 Nghi dinh 37/2015/ND-CP cia
Chinh pha quy dinh Nha thau chinh 13 bén giao thau, cin cr vao hanh vi ban
giao cham tré cic ban vé& 1 vi pham hop dong; vi pham nghiém trong nghia vu
thanh toan theo hop dong nén phai boi thuong theo hop dong quy dinh tai
Khoan 4 Piéu 146 Luat Xay dung nim 2014.

* Poi véi cong tac nghiém thu: Theo quy dinh tai Muc 4.4, 4.5, 4.7 Diéu 4
Hop dong quy dinh nghia vu ctiia Cong ty D lién quan dén nghiém thu, nhung D
khong ctr nhan su ky cac bién ban nghiém thu con lai, tham chi khong phan hoi
thong tin, khong ky nghiém thu hoan thanh.
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Cong trinh da dugc hoan thanh ngay 12/9/2020 va da duogc dua vao su
dung va Chi dau tu K Kind ciing d3 x4c nhan tai phién toa rang cong trinh dugc
hoan thanh va khong c6 bat ctr tranh chip nao voi Cong ty D, dong thoi d thanh
toan day da cho Cong ty D. Theo d6, viéc cong trinh di dugc hoan thanh 1a diéu
ma Cong ty D khéng thé chbi cai

Tai phién toa, nguyén don Cong ty N xac dinh khoi kién yéu cau Toa an
giai quyét buoc Cong ty D phai thanh toan cho Coéng ty N so tién
11.824.923.018 dong, bao gom:

- Tién con no 1a 7.369.147.167 dong;

- Tién boi thudng (phat hop dong) 5% gia tri hop dong (57.575.747.167
dong gom VAT sau khi gidm hang muc) 1a 2.878.787.358 dong

- Lai suat cham tra (tir ngdy 27/11/2020 (04 ngay sau khi giao da hd so
thanh toan — 1.4.4 Hop d6ng) cho dén ngay xét xtr so tham (07/9/2022) v&i mirc
1ai sudt 12%/nam: 7.369.147.167 x 12%/mim x 01 nam 09 thang 12 ngay =
1.576.997.493 dong.

* P6i voi yéu cau phan to ctiia Cong ty D thi nguyén don khong chap nhan
toan bo vi:

1. Ngay 15/11/2019 hai bén ky hop dong Theo hop dong thi tai ngay ky
hop dong Cong ty D s& cung cap ban vé& diéu chinh ngay 05/11/2019; tuy nhién,
ban vé ma Cong ty D diéu chinh da khong dugc Chu dau tu Cong ty K va Tu
van giam sat dong ¥; theo do, bat budc Cong ty D phai cung cap ban v& khac,
ban v¢& ma phai dugc Chu dau tu va tu van giam sat dong ¥ chip thuan. Xuat
phat tir viéc cung cdp ban v& khac nén cac cong viéc hang myc ma Cong ty N
thuc hién thi cong cong trinh ciing phat sinh nhiéu chi tiét khac. Pay 1a 1y do ma
ngay 26/12/2019, 6ng C (Téng giam dbc cua Cong ty D) dong y Cong ty D
thanh toan d6i voi cac hang muc phat sinh so véi bao gia cua Cong ty N theo gia
tri thi cong thuc té theo Vin ban viét tay ngay 26/12/2019. Theo dé rd rang
khong thé thuc hién theo Hop ddng nhu ban dau hai bén ky két, viéc thi cong
theo ban v& mdi gy rat nhiéu kho khan cho Cong ty N, cac ban vé méi duoc
Cong ty D cung cap khong rd rang nén Cong ty N da rat nhiéu lan yéu cau Cong
ty D phai giai thich vé k¥ thuat nhu d trinh bay.

Tir d6, khang dinh rang hai bén di thoa thuan Hop dong da dugc thay doi
theo hinh thic la thanh toan theo khéi luong thi cong thuc té. Ngoai ra, trong
tinh hinh gia ca vé vat liéu ciing nhu nhan cong nhu hién tai thi gid ca déu tang
theo ting ngay; nén viéc Cong ty N ap dung don gia theo bang bao gid khong
thay d6i 1 hoan toan c6 loi cho ddi tac (D) khi ma khéi luong cong viée va khoi
luong vat tu phat sinh.

Nhu da trinh bay ¢ trén, ngay 11/11/2020 6ng Truong Théi D3 dai di¢n
Cong ty D di ky quyét toan (Total of payment) voi 80 tién 52.341.588.334 dong

(gom VAT 1a 57.575.747.167 d6ng) 1a hop phap va c6 gia tri. Nay bj don cho
rang gia tri thyc té thi cong la 48.026.970.637 ddng nhung khong ¢o cin ct.
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Chinh vi vay viéc bi don phan td yéu cau tra lai sb tién bi don da tra du 1a khong
c6 co sé vi thuc t€ bi don dang tra thicu.

o2 Dbi voi viéc bi don phan t6 yéu cau phat hop dong theo quy dinh tai
Diéu 1.4.4 hop dong voi so tién 2.929.000.000 dong (5% cua gia tri hop dong
58.580.000.000 dong — chua VAT), nguyén don khong dong y vi:

* Tai ngay ky hop dong Cong ty D khong cung cip ban vé cho Cong ty N;
trong thoi gian chd ban vé tir Cong ty D thi Cong ty N d3 bat dau tién hanh don
dep cong truong dé khi nhan dugc Ban v& s& tién hanh thi cong. Cu thé 1a ngay
25/11/2019 thi Cong ty N bat dau trién khai may moc thiét bi, nhan coéng, don
dep tai cong truong thi cong (ching cu: nhét ky cong trinh). Ngay 04/12/2019,
Cong ty D méi bat dau cung cap cho Cong ty N hai ban v&, do la: Ban v& thiét
ké k¥ thuat - Kién trac va Ban vé thiét ké k¥ thuat - Két cau.

Hai ban v& nay c6 17 hang muyc, day 1a ban vé dau tién Cong ty D cung
cap cho Cong ty N. Ban vé nay con nhleu chi tiét chua 1 rang, nén trong qua
trinh thi cong Cong ty N nhiéu 1an yéu cau Cong ty D phai giai thich v€ ky thuat
bang cac Yéu cau ky thuat cia Cong ty N nhu da néu; yeu cau dé nghi cung cap
ban v& bo sung. Theo d6, Cong ty D cung cap ban vé& thay doi, bo sung nhiéu lan
cac hang muc theo liét ké dudi day:

Ban vé chung cho cac hang muc:

Ngay 02/01/2020 Ban vé thiét ké k¥ thuat - Co

Ngay 14/3/2020 Ban vé thiét ké k¥ thuat - Kién tric

Ngay 14/3/2020 Ban vé& thiét ké k¥ thuat - Két cau

Ban v€ xuong 2:

Ngay 04/3/2020 Ban v& hé théng co - BV nudc Xuong 2

Ngay 15/4/2020 Ban v& thiét ké k¥ thuat — Két cAu xuong 2
Ngay 28/4/2020 Ban vé& thiét ké k¥ thuat — Kién trac xudng 1+ 2
Ban v€ xuong 3:

Ngay 06/01/2020 Ban vé thiét ké ki thuat — Xuong 3

Ngay 20/02/2020 Ban vé thiét ké k¥ thuat — Xuong 3

Ngay 17/3/2020 Ban vé& — Xuong 3

Ban v€ nha xe

Ngay 18/3/2020 Ban vé& - Nha xe

Ngay 20/3/2021 Ban vé - Nha xe 2 banh

Béan v€ duong ndi bo

Ngay 28/02/2020 Ban vé - Puong ndi b

Ngay 23/3/2020 Bién ban yéu cu tam ngung thi cong dudng nodi bd
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Ngay 25/3/2020 Ban vé - Puong ndi bd (luc trudce ghi 20/3/2021).

* Poi véi qué trinh thanh todn: Bi don thanh toan nhé giot, tam ng cling
khong tam tng theo thoa thuén hop dong nhu da trinh bay trén.

Cén ctr khoan 1.4.1 Dleu 1 Hop dong quy dinh néu Cong ty D cham thanh
toan thl Cong ty N ¢co quyen chiam tién do. Khoan 1.4.5 Bleu 1 Hop. dong quy
dinh néu co truong hop bat kha khang thi Cong ty N co quyén cham tién do, Bén
B c6 quyen keo dai thot gian thi cong tuong ung, néu bén A cham thanh toan.
Ngay lan tam tng dot 1, Bén A ciing tré thanh toan 112 ngay so véi cam két;
chua tinh thoi gian cham thanh toan cua toan bd cac dot thanh toan va dot quyét
toan con lai déu tré han thanh toan véi Cong ty N.

Véi cac hanh vi vi pham co ban ctia hop dong nhu vay thi rd rang Cong ty
D cho rang Cong ty N thi cong cham tién d¢ 1a khong cé can cur.

Mic du thanh toan cham va nhiéu 1an nho giot, vi pham nghiém trong
diéu khoan thanh toan; nhung Cong ty D vén thanh toan 70% gié tri khéi luong
cong viec ma Cong ty N thyc hién theo timg dot ma khong hé co bat cr mot thac
mic, yéu cau hay khiéu nai nao ddi v6i ho so thanh toan ma Cong ty N da gui
cho Cong ty D; chi dén khi Cong ty N hoan thanh xong cong trinh va ban giao
cho Cong ty D toan bo ho so thi luc nay Cong ty D dua ra nhiéu 1y do dé khong
thanh toan sd tién con lai.

3. Bdi véi chi phi su dung dién nudc dé thi cong cong trinh: Cong ty N
khong dong y véi yéu cau nay cua bi don. Boi 1y do la chi phi sir dung dién
nuéc tai cong trinh bao gdm ca bén Cong ty D thi cong d6i v6i phan ho 1y lai
cac hang muc dé thi cong va cua ca Chu dau tu st dung, tai phién toa, bi don
xé4c nhan c6 1 nha thau phu khac thi cong tai cong trinh. Péi voi chi phi dién
nudc Cong ty D khong cung cip day du hoa don chimg tir hop 18, hop phép. Tai
phién tdoa Cong ty K ciing xac dinh khong tinh tién dién nudc, khéng yéu cau
Cong ty D thanh toan tién dién nudc va Cong ty D ciing chua thanh toan khoan
tién dién nude nao cho Cong ty Kum Kang. Do d6, bi don yéu cau nguyén don
thanh toan sb tién 350.000.000 dong tién dién nudc nhung khéng néu ra duoc
can ¢t nao dé tinh tién dién nudc, khong can ctr trén cac thiét bi do dém thé nao,
trach nhiém phan dién nudc ciia Cong ty D, cic nha thau phu khac thé ndo, cua
chi dau tu nhu thé ndo. Do do, sb tién dién nudc bi don tu dua ra dé yéu cau
thanh toan 1a hoan toan phi ly.

Ngoai ra, nguyén don khong ¢ ¥ kién, yéu cau gi khac.

* Bi don Céng ty D trinh bay:

Ngay 15/11/2019 Cong ty D va Cong ty N da ky két Hop dong Hop ddng
nay 1a hop dong xac dinh theo khéi luong khoan gon theo ban vé& diéu chinh cua
Congty D cung cap ngay 05/11/2019 va theo bang bao gia cua Cong ty N dugc

hai bén ky két va thdng nhat ngay 05/11/2019 véi gia tri Hop dong la
64.438.000.000VND (d3 bao gdbm VAT) theo Piéu 1.2 Hop dong.
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Theo Diéu 1.4.3 Hop dong: “Nguyén vit liéu sir dung tai cong truong
phai dwoc bdo cdo va thong qua sw cho phép cua giam doc cong trinh, tudan thu
theo ban vé tiéu chudan vat liéu dinh kem theo hop dong”.

Theo Diéu 1.4.4 Hop dong: “Trong truong hop Bén A yéu cau thay déi
cong trinh hoac co bat cir sira chita nao, dai dién ca hai bén sé thao ludgn vé chi
phi va thoi gian. Bén B ciing Bén A tim va chdp nhdn phiong dn giam chi phi
nhir ké hoach”. “Boi thuong do tri hodn: sé ngay tri hodn x 0.001x gid tri phan
thi cong tré tién dé (tuy nhién, t6i da la 5% gid tri hop dong)”.

Theo Diéu 3.6 Hop ddng: “Ho so hodn céng cong trinh do Bén B Idp bao
gom:

Bang bdo cao hoan thanh cong trinh.

Ban vé hoan cong.

Hinh dnh chup qud trinh thi céng, bo phdan cong trinh khudt lap.

Cdc bién ban phat sinh (néu cé).

Cdc bién bdn gidi quyét cdc vin dé cé lién quan khdc dén cong trinh.

Cac bién ban nghiém thu céng viéc xdy dung, nghiém thu giai doan thi
cong, nghiém thu bo phdn cong trinh, nghiém thu ban giao va dwa vao sw dung.

Cdc bién ban lay mau va cac ket qua kiem nghiém danh gia chat luong
vat liéu, cau kién, ket cau bo phan cong trinh.

Quyét todn kinh phi.
S6 nhdt ky cong trinh.”

'Cong ty D da thanh toan cho Céng ty N sd tién 50.206.600.000 dong. Gia
tri phan hang myc da thi cong thue t€ boi Cong ty N da dugc kiém tra boi Cong
ty D 12 48.026.970.637 dong.

Cﬁng ty N di khong cung cép diy da va dung cac loai hé so theo yéu cau
cua Hop dong dé duoc thanh toan dung quy dinh, ké ca khong ching minh duoc
da cung cap duoc day da ho so quyét toan dé xem xét cac hang muc diéu chinh
(néu c6). Trén thyuc t& nhu thé Cong ty D phai tu tinh toan va ciing dd gui vin
ban, sb liéu dé Cong ty N so sanh, ddi chiéu, xac thuc va cung cap ho so thanh
toan nhu quy dinh nhung Cong ty N van khong thé cung cap day du. Hai bén
cling dd ¢6 nhiéu cudc hop nhung van khong thé théng nhat duoc khoi luogng,
chét luong. Ngay 15/12/2020, Pho chu tich Cong ty N tham du cudc hop hai
bén nhung ciling khong thé giai trinh duoc cic hd so yéu ciu thanh toan véi
Cong ty D. Bi don da dé nghi Cong ty N nén thué don vi giam dinh doc lap dé
xac dinh chinh xac khdi lugng, chat luong nhung ho ciing khong dong ¥.

Théang 10/2020, Céng ty N rat toan bd nhan cong khoi cong truong, chua
thi cong hoan tat cong trinh va chua thuc hién hd so hoan cong theo Hop dong
d3 khién cho cong trinh khong thé dua vao hoat dong va gy nhiéu thiét hai cho
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Cong ty D va Chu dau tu 1a Cong ty K. Cong ty N ciing khong cung cap chung
thu bao hanh va thyc hién bao hanh day da theo hop dong.

Céc tai liéu phai cung cdp vao thdi diém sau khi ky Hop ddéng nhu phé
duyét vat liu, tién do thi cong, ké hoach bién phap thi cong khong dugc Cong
ty N d¢ trinh ding han lam cham phé duyét, 1am gian doan tién do thi cong va
trién khai.

Vi nhiing ly do néu trén va tinh hinh thyc té thue hién Hop ddng giira hai
bén, Cong ty D khong chap thuén toan by yéu cau khoi kién cua Cong ty N
trong Pon khaoi kién dé ngay 22/3/2021.

* V& yéu cau phan to: Qua kiém tra déi chié'u, Cong ty D da thanh toan
cho Cong ty N: 50.206.600.000 dong da bao gom thue VAT.

Gia tri phan hang muc da thi cong thuc té boi Cong ty N dugc kiém tra
bai Cong ty D: 48.026.970.637 dong va trén co so Cong ty N khong dat tién do
nhu cam két nén Cong ty D di yéu ciu nha thau phu khéc thi cong mot s6 hang
muc va Cong ty N ciing dd dong ¥ va xac nhan, chi phi ndy dugc trir vao gia tri
hop ddng theo quy dinh tai Piéu 1.4.1 Hop dong.

Chi phi dién, nudc phuc vu thi cong ma Cong ty N phai thanh toan cho
Cong ty D theo quy dinh tai Diéu 1.4.4 Hop dong. Theo trinh bay cua dai dién
nguyén don thi thé hién nguyén don c6 str dung dién nudc. Bang chi phi dién
nude do Cong ty K tong hop thi khong thé tach bach nén bi don khong thé xac
dinh phan dién nudc ndo nguyén don sir dung phan nao bi don st dung. Tuy
nhién, bi don mong mudn nguyén don dua ra con s6 ma tién dién nudc nguyen
don mong muon tra. Truong hop nguyén don khong dua ra duge con so6 thi bi
don phan to yéu cau nguyén don thanh toan chi phi dién nudc la 350.000.000
dong. Pay 1a sb liéu thuc té dién, nude ma Cong ty N da sur dung phuc vu viéc
thi cong du an. Cong ty D khong cung cip duoc héa don dién nudc do chi phi
nay duoc tinh chung vao cac khoan khéac trong qua trinh quyét toan vdi Cong ty
K.

Cong ty N bat dau thi cong ngay 15/11/2019 va cong trinh duoc ban giao
ngay 31/10/2020 theo Bién ban nghiém thu hoan thanh dua vao st dung ky
ngay 31/10/2020. Theo quy dinh Diéu 3.1 cia Hop dong thi thoi gian thi cong
1a 120 ngay (khong bao gdom cac ngay 18, Tét). Bi don cho rang ddi voi viéc
diéu chinh ban v& khong anh huong dén tién do thi cong. Truong hop anh
huong thi theo quy dinh tai Piéu 11 cua hop dong thi viée diéu chinh gia han
phai bang vin ban dugc thyc hién bang dai dién uy quyén cua hai bén. Nhung
hai bén khong c6 vin ban gia han. Nhu vay, thuc té Cong ty N di thi cong tré
tién d6 theo quy dinh ctia Hop dong va Cong ty N cin phai thanh toan khoan
bdi thuong do thi cong tré tién do theo quy dinh tai Piéu 1.4.4 Hop dong la:
2.929.000.000VND (tuong duong 5% cua 58.580.000.000 VND (gia tri hop
ddng ky ban dau) - gia trj hop déng chwa bao gém thué VAT) cho Cong ty D.

Do d6 bj don phan t6 yéu cau nguyén don Cong ty N:
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_+Phat hop d?mg do thi cong tré ‘tién d6 Piéu 1.4.4 Hop dong do thi cong
tré tién do voi so tién: 2.929.000.000 dong (5% cua 58.580.000.000 dong (gia tri
hop dong ky ban dau) - gia tr1 hop dong chua bao gom thué VAT).

+ Tha‘nh toan C,hi phl’ dién, nudc phuc vu thi cong theo quy dinh tai biéu
1.4.4 Hop dong véi so tién: 350.000.000 dong.

- t+Tralai s6 tién 983.832.299 dong do Cong ty D da thanh toan du sau khi
khau trir chi phi di¢n, nudc va phat hop dong, cu theé:

50.206.600.000 dong (da thanh toan) — [(48.026.970.637 dong (Gia tri
phan hang muc d thi cong thuc té boi Cong ty N duoc kiém tra boi Cong ty D)
—350.000.000 dong (tién dién nuéc) - 2.929.000.000 dong (phat hop dong)) =
44.747.970.637 dong (Sau khi c6 thué VAT 1a 49.222.767.701 dong)] =
983.832.299 dong.

Ngoai ra bi don khong c6 y kién, yéu cau gi khac.

* Ngwoi c6 quyén lgi, nghia vu lién quan Céng ty K do 6ng J dai dién
trinh bay:

Ngay 04/11/2019, Cong ty K va Cong ty D ky két Hop dong thi cong so:
KKV-D04112019 dé thi cong xay dyng cong trinh: “Cong trinh xay médi va bao
dudng Cong ty K” tai Chi nhanh nha may N - Cong ty K. Phia Cong ty D da
thue hién xong cac cong viée xdy dung theo hop dong. Phia Cong ty K da thuc
hién viéc thanh toan xong va hai bén da ky bi€n ban thanh ly, khong phat sinh
van dé tranh chip gi. Hién Cong ty K di nhin va dua vao st dung Chi nhanh
nha may N - Cong ty K néu trén,

Tir khi nhan cong trinh cho dén nay thi Cong ty K dang quan ly, vé chét
luong cong trinh thi khong phat sinh van dé gi 16n. Khi c6 cac van dé phat sinh
thi Cong ty D van thuc hién bao tri bao dudng khi Cong ty K co yéu cau theo
thoa thuan ctia hop dong. Hién tai Cong ty K chua c6 phat hop dong hay van dé
gi vo1 Cong ty D.

Cong ty K thong nhét vé viéc trong qué trinh thi cong co nhiéu thay doi
vé thiét ké ban vé&, vira lam vira hoan thién chu khong co day du ban v& ngay tir
dau. Qua trinh thi cong thi Cong ty Kg iao cho tu van giam sat 1a Cong ty J co
trach nhiém giam sat nén khong nam rd thoi gian thay doi ban vé, thoi gian
cung cap cac ban v& hoan thién. Qua trinh thi cong thi Cong ty K c6 thiy phia
Cong ty D c6 6ng D3, 6ng T8 la nguoi Viét Nam dai dién lam viéc tai cong
trinh.

Cong ty K xac dinh chi giao két thoa thuan va thuc hién hop dong véi
Cong ty D vé viéc thi cong xay dung cong trinh: “Cong trinh x4y méi va bao
dudong Cong ty K” tai Chi nhanh nha may N - Cong ty K; Viéc Cong ty D co
thué lai thau phy trong qua trinh thi cong thi Cong ty K khong biét; Cong ty D
cing khong thong bao. Tuy nhién, Cong ty K thi chi quan tam dén tién d6 va
chat lwong cong trinh, con viéc thau phu thi Cong ty D tu thoa thuan va tu chiu
trach nhiém.
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Bang tong hop theo ddi phai thu chi tién dién, tién nudc ciia Cong ty D do
dai dién bi don cung cip thi Cong ty K d3 kiém tra lai nhung khong xac dinh
duogc ai cung cap cho Cong ty D. Tuy nhién, Cong ty K xac dinh khong tinh tién
dién nudc v6i Cong ty D. Cho dén nay Cong ty K khong yéu cau Cong ty D
thanh toan tién dién nudc va Cong ty D ciing khong thanh toan khoan tién dién
nudc nao cho Cong ty K.

Hién nay do tranh chip gitta Cong ty D v&i Cong ty N vé viée thi cong
xay dung cong trinh: “Cong trinh xay madi va bao dudng Cong ty K” tai Chi
nhanh nha may N - Cong ty K tai dia chi: Puong T1 (dudng sb 25 cii), khu cong
nghiép N 1, x& P, huyén N, tinh Pong Nai nén Cong ty K gip khé khin, anh
huong trong thi tuc hoan cong cong trinh (do Cong ty N c6 don dé nghi tam
ding hoan cbéng coéng trinh nén ban quan 1y cac khu cong nghiép cia CO
QUAN U tinh Dong Nai chua hoan tat thii tuc cho Cong ty K). Pong thoi, hién
tai con 01 xe lu va 01 Container phia Cong ty D dé lai sau khi xay dung gay kho
Khan, can tré trong viéc hoat dong ctiia Cong ty K.

Cong ty K xéac dinh khong lién quan dén tranh chap gitra Cong ty D véi
cong ty N. Do d6, dé nghi Toa an sém giai quyét vu an dé dam bao quyén loi
ich hop phap cua Cong ty K.

Ngoai ra Cong ty K khong c6 ¥ kién, yéu cau gi khac.

* Ngwoi lam chirng ong Truwong Thai D3 ving mdt tai phién toa nhung
trong qud trinh to tung da trinh bay:

Ong D3 lam viéc tai Cong ty D tir khoang nam 2013 — 2014. Pén ngay
01/01/2016, thi ky hop dong lao dong khong xac dinh thoi han. Theo hop dong
cong viéc chinh 1a thiét ké ban v& (kién trac su), nhung thyuc té thi cong ty giao
nhiéu viéc khac nhu kiém tra tién do, kiém tra ky thuat tai cong trinh, phién
dich...(cong ty giao nhiéu cong viéc). Dén ngay 20/11/2020 thi cong ty cho dng
D3 nghi viéc. Qua trinh Cong ty D thi cong cong trinh Chi nhadnh nha may N -
Cong ty K thi 6ng D3 khong dugc phén cong cong viée cu thé tai cong truong,
chi khi phat sinh cac van dé nhu cham tién do, tu van giam sat cd yéu cau vé ky
thuat...thi Cong ty D yéu cau (goi dién thoai) kéu ong D3 xuong lam viéc thi
ong D3 moi xuong cong truong. Ong D3 xac nhén chir ky, chir viét cia 6ng D3
tai Bang tong sb tién thanh toan (Total of payment) ngay 11/11/2020 v6i Cong
ty N. Tuy nhién do da lau 6ng D3 khong thé nhd duoc ky trong béi canh nao.
Theo ddng quy dinh thi ong D3 khong co chirc nang, nhiém vu ky bang nay.
Tuy nhién vé sé liéu tai bang tong so tién thanh toan (Total of payment) ngay
11/11/2020 thi 6ng D3 thay ding va hop ly. Ong D3 14 nhan vién k¥ thuat nén
co ky nhleu ban Working Records (hd so cong viéc), Technical Proposal (de
xudt yéu cdu ky thuat), bién ban hién truong, thu dién ti, bién ban kiém
tra...hodc duoc 1énh tir ban 1anh dao cong ty nén 6ng D3 c¢6 ky mot sb bién ban
trén. Dia chi Email: arc doanhtruong dung la cia 6ng D3. Khi Cong ty D thi
cdng cbng trinh Chi nhanh nha may N - Cong ty K thi theo ng D3 dugc biét thi
chi huy truéng cong trinh trén lac dau 1a Nguyén Hoai P, sau d6 12 6ng Nguyén
Tan P, sau cing 1a ngudi tén T8 nhung khong nhé 16 ho tén day du. Khi Cong ty
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D v6i Cong ty N ky Hop dong thi cong sé D-N/10-HDXD-2019 ngay
15/11/2019 thi da c6 thiét ké ban v& nhung chua day dii va c6 nhiéu sai sét nén
tu vaAn giam sat va chi dau tu c6 nhiéu yéu cau thay d6i bo sung. Dong thoi, lam
t6i dau thi stra toi d6 vi phat sinh thuong xuyén. Ong D3 1a nhéan vién k¥ thuét
nén chi biét cac van dé trén, 6ng D3 khong phai 1a nguoi chiu trach nhiém chinh
tai cong trinh nén khong biét nhiéu thong tin khac. Khi nao lanh dao cong ty yéu
cau thi ong D3 mai dén cong trinh dé thyc hién cac nhiém vu duoc giao.

Ong D3 d& nghj dugc ving mit trong sudt qua trinh Toa 4n tién hanh t6
tung do1 vdi vu an trén.

* Ngwoi lam chirng ong Pham Cong T6 ving mdt nhung trong qud
trinh to tung da trinh bay:

Ong Pham Céng T6 lam viéc tai Cong ty D tir ngay 19/7/2020, dén thang
11/2020 c6 ky hop dong lao dong thoi vu, dén ngay 01/11/2021 thi ky hop dong
lao dong chinh thirc. Theo hop dong thi ong T8 khdng duoc giao cong viéc vu
thé ma sé& linh hoat theo sy phan cong ctia cp trén (c6 lic thi phién dich, kiém
tra k¥ thuat tai cong trinh, trong coi quan 1y cong trinh....(giao nhiéu cong
viéc)). Hién nay, 6ng T8 dang lam tai Cong ty D chi nhanh tai s6 123 B, phudng
T10, Quan | (thanh phd T11), Thanh phé H6 Chi Minh.

Qua trinh Cong ty D thi cong cong trinh Chi nhanh nha may N - Cong ty
K thi 6ng T8 lam phién dich, ho trg cho lanh dao hoi thiic (anh em cong nhan,
nha thau N, nhan cong D thué...) stra chita hoan thién cac hang muc cua cong
trinh.

Cong ty D ¢6 lam quyét dinh bo nhiém 6ng T8 lam chi huy trudng cong
trinh theo quyét dinh sé 10/QDBN/KKYV ngay 01/7/2020 ddi voi cong trinh xay
dung nha may N - Cong ty K. Quyét dinh nay do dng Truong Thai D3 soan thao
va trinh lanh dao ky dong dau, 6ng T8 khong biét lam khi ndo. Pén khoéang
thang 8/2020 thi cong ty giao cho 6ng T8 quyét dinh trén nhung dng T8 thay
khéng phu hop nén khong ky nhan quyét dinh. Mic du khong nhan quyét dinh
bd nhiém chi huy truéng cong trinh nhung 6ng T8 van lam phién dich, hd tro
cho 1anh dao héi thiic (anh em cong nhéan, nha thau N, nhan cong D thué...) stra
chira hoan thién cac hang muc ctia cong trinh.

Theo dng T8 duoc biét thi vao thoi diém tir khi 6ng T8 vao lam viéc tai
Cong ty D (19/7/2020) thi tai cong trinh xay dung nha may N - Cong ty K khdng
c6 chi huy truéng cong trinh ma chi ¢6 Giam déc dy 4n 13 6ng C, con 6ng Mr P
1a quan 1y khéi lwong cong trinh.

Ong T8 xac nhan ngay 24/10/2020 6ng T8 dai dién cho Cong ty D va 6ng
Nguyén Tan P dai dién cho Cong ty N c6 budi lam viéc néu ra cac van dé con
vuéng mic dé cung nhau thao g&. Budi 1am viéc ¢6 nhiéu ndi dung nhung van
dé vé khéi luong quyét toan thi do 6ng T8 méi lam viée tai cong ty nén cé yéu
cau ong Truong Thai D3 1 nguoi tham gia cong trinh tir dau chju trach nhiém
kiém tra, con 6ng T8 khong chiu trach nhiém van dé nay. Ngoai ra, 6ng T8 con
nhan manh yéu cau kiém tra vi sao khéi lugng khung kéo thép ting 1én 100 tan.
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Sau do, 6ng T8 co6 ky xac nhan c6 hop cung 6ng P ngay 24/10/2020. Sau khi lam
viéc xong thi 6ng T8 c6 chup lai bién ban trén va dich lai cho 1anh dao cong ty
qua tiéng Han, 6ng T8 x4c nhan ndi dung bién ban lam viéc ghi ngay
24/10/2020 do nguyén don cung cip 1a dung v6i ndi dung bién ban 6ng T8 lam
viéc va da chup hinh lai.

Ngoai ra, 6ng T8 khdng trinh bay gi thém.

* Ngwoi lam chieng dai dign Cong ty TNHH J1 (sau ddy viét tit la Cong
ty J) trinh bay:

Cong ty J cung cap cac tai liéu: Hop ddng dich vu giam sat xay dung (sira
chira) cong trinh nha may N véi Cong ty K; Bién ban nghi¢ém thu hoan thanh
cong trinh dua vao su dung ngay 05/8/2020; cac bién ban nghiém thu quan 1y thi
cong va giam sat.

Cong ty J chi cung cap cac ho so lién quan dén dy an, con thong tin vé
quy trinh, tién d9... trong qua trinh giam sat thi khéng cung cip dugc do Kién
tric su va giam sat truong phu trach dy an dé nghi viéc. Cong ty J dé nghi Toa
an cho Vang mat trong sudt qué trinh giai quyet vu an.

Tai Ban an s6 10/2022/KDTM-ST ngay 14/9/2022, Tda &n nhan dan
thanh pho D da xét xu:

1. (;hﬁp nhan yéu cau khoi kién cua nguyén don Cong ty TNHH Xay
dung N do61 véi bi don Cong ty TNHH D1 vé viéc tranh chap hop dong thi cong.

Bugc Cong ty TNHH D1 phai tra cho Cong ty TNHH Xay dung N s tién
11.824.923.018 dong, bao gom:

- Tién con no 1a 7.369.147.167 dong;

- Tién phat hop ddong 13 2.878.787.358 dong.

- Lai suat chdm trd tir ngay 27/11/2020 cho dén ngay xét xir so' tham
(07/9/2022) voi murc 1ai sudt 12%/nam: 7.369.147.167 x 12%/ndm x 01 nam 09
thang 12 ngay = 1.576.997.493 dong.

2. Khong chip nhan yéu ciu phan té cua bi don Céng ty TNHH D1 vé
viéc budc nguyén don Cong ty TNHH Xay dung N:

+ Thanh toan chi phi dién, nuéc phuc vu thi cong véi s6 tién 350.000.000
dong.

+ Phat hop ddng do thi cong tré tién d6 véi sb tién 2.929.000.000 dong.

+ Tra lai s6 tién 983.832.299 dong do Cong ty TNHH D1 da thanh toan
du sau khi khau trir chi phi dién, nudc va phat hop dong.

Ngay 26/9/2022, bi don khang céo toan b ban an so tham va trinh bay
ban an khong phan anh dung qua trinh thue hién hop dong giita hai bén, khong
can cu vao nguyén tic ctia Piéu 11 Hop dong thi cong ngay 15/11/2019 quy
dinh khi stra ddi, diéu chinh phai thé hién bang van ban va duogc thuc hién bdi
dai dién uy quyén ctia hai bén. Ban an so thim cin cir vao nhitng ho so ky don
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phuong do nguyén don cung cap va nhimg hd so khac khong duoc nguoi co
tham quyen cua bi don ky xac nhén dé dua ra két luan khong chinh xac, anh
huong dén quyén loi ich cua bi don nén dé nghi hity 4n so thAm.

Tai phién toa phic thim:
Y kién bi don: Giit nguyén yéu cau khang cao, dé nghi hity 4n so tham.

q Y kién nguyén don: Khong chap nhan khang cdo, dé nghi giit y ban 4n so
tham.

Y kién cua dai dién Vién Kiém sat nhan dan tinh Binh Duong:
- Vé thu tuc td tung: Trong qua trinh glal quyét vu an va tai phién toa,

nhitng nguoi tién hanh té tung va tham gia t tung da chap hanh ding quy dinh
cuia phap luat tb tung dan su.

- V& noi dung vu an: Ong Pham Céng T6 duoc bo nhiém Iam chi huy
truong c6ng trinh da yéu cau 6ng Truong Thai D3 ky Ban tong sb tién thanh
toan ngay 11/11/2020 xac nhan gié tri cong trinh nguyén don da thuc hién la co
gia tri phap ly dé giai quyét vu an. Nguyén don da thuc hién xong hop ddng Vai
bi don. Bi don cho rang nguyén don tu day khoi luong phat sinh nhung khong
cung cap dugc chung ct ching minh. Bi don da nghiém thu toan b cong trinh
Vvéi chu dau tu va da duoc chu dau tu quyét todn chung to cong trinh da hoan
thanh. Do d6, khong chap nhan khang céo cua bi don. Ban &n so tham tuyén
budc bi don tra tién cho nguyén don nhung khong tuyén bugc nghia vu cung cap
ho so hoan cong kém theo la giai quyét chua triét dé dan dén thu tuc hoan cong
cua bi don d6i véi chi dau tu gip kho khin néu nguyén don khong hop téc. Bé
nghi stra ban an so thim budc sau khi bi don thanh toan xong cac khoan cho
nguyén don thi nguyén don phai ky bién ban nghiém thu toan bg cong trinh va
nguyén don phal cung cap ho so hoan cong cong trinh va budc nguyén don rat
lai Cong van s6 15 ngay 12/5/2021 da gui Ban quan ly cac khu cong nghiép tinh
Pdng Nai vé viéc tam dirng hoan cong cong trinh Chi nhanh nha may N — Cong
ty K.

Sau khi nghién ctu cac tai liéu, ching cir ¢6 tai hd so da dugc tham tra tai
phién toa; can ctr vao két qua tranh luan tai phién toa, loi trinh bay cua duong
su, y kién cua Vién kiem sat, Hoi dong xet xtr phuc tham,

NHAN PINH CUA TOA AN:

[1] HO so vu an c6 rat nhleu chtng cu, gidy to bang tiéng nude ngoai,
trong do6 c6 cac chimg tir chinh vé chi phi xay dung, vé quyét toan lam can ctr dé
quyet dinh theo ban an so tham (nhu ban Total of Payment tai but luc 1481, 8
cudn chimg tir quyét toan cua nguyén don Summary of Payment 1%t 8" véi cac
but luc tir 1298 -1481, cudn chimg tir quyét toan cua bi don Total of Payment
but luc tir 1498-1541 va ban Tong chi phi kém theo hgp ddng Construction
Summary Cost but luc tir 142 dén 144...) nhung chua dugc dich sang tiéng Viét
1a vi pham Diéu 20 Bo luat TH tung dan sy nam 2015.
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[2] Cong ty D va Cong ty N ky Hop dong thi cong sé6 D-N/10-HDXD-
2019 ngay 15/11/2019 véi ndi dung Cong ty N thi cong cong trinh Chi nhanh
nha may N - Cong ty K véi 17 hang muc. Qua trinh thi cong cac bén thong nhét
Cong ty N cb giao lai 04 hang muc gdm: nha xe, cai tao nha bao vé va cong, cot
co; tram can xe tai va mdt so6 cong viéc cua 02 hang muc: vach tole va mang X01

ctra s0, ctra di, khung ludi xuong 2 (nha xuong 2); chdng thim bé nude ngam
(nha kho — Work shop).

Nguyén don cho rang bi don thay ddi ban vé& thiét ké sau khi ky hop ddng
(do Chu dau tu Cong ty K va tu van giam sat yéu cau bi don) nén cac hang muc
cong viéc ma Cong ty N thuc hién thi cong cong trinh ciing phét sinh thém nh1eu
chi tiét va tang gia tri thi cong Nguyen don cung cap ching ctr van ban viét tay
y kién cua ong C (Tong giam ddc ctia Cong ty D) ngay 26/12/2019 véi ndi dung
nhu sau: “Sép C dong y lam theo giam sat (J) va CPT K Kind; yéu cau giong
thiét ké va cdc thong nhdt cia 3 bén, phdt sinh so véi bdo gid ciia N thi D tra”
(BL 1147). Tai phién toa, dai dién bi don ciing thira nhan do chu dau tu yéu ciu
thay d6i ban v& nén co phat sinh khi thi cong nhung bi don khong thong nhat
khéi lugng, chat luong va don gia phan thi cong phat sinh ciing nhu gia tri toan
bd cong trinh. Bi don di dé nghi Cong ty N thué don vi giam dinh doc 1ap dé
xéac dinh chinh xac khéi luong, chat luong nhung Cong ty N khong thuc hién.
Véi cac chimg cir néu trén, cé co so dé xac dinh cac bén da co thay doi, phat
sinh thém khéi lugng cong viéc va ting gid tri thi cong trong thuc té so véi Hop
d6ng ban dau nhung cac bén khong thoa thuan phu luc hop dong vé phan phat
sinh.

[3] Pai dién nguyén don xac dinh tong gia tri thi cong la 57.575.747.167
d6ng (bao gdbm VAT) theo Bang téng sb tién thanh toan (Total of payment) do
ong Truong Thai D3 ky ngay 11/11/2020, bi don thanh toan s tlen
50.206.600.000 ddng nén nguyén don khoi kién yéu cau bi don thanh toan sd
tién con lai. Pai dién bi don thi trinh bay gia tri phan hang muc di thi céng thuc
té di duoc Cong ty D kiém tra va chap nhan 1a 48.026.970.637 dong con cic
hang muc khac khong chap nhan do nguyén don tu y day khdi luong phat sinh
nén phan t6 yéu cau nguyén don tra lai s6 tién di thanh toan du.

Theo muyc 1.2 va 1.4.4 Piéu 1 cua Hop dong quy dinh “Khoéi lwong phat

sinh khong c6 trong don gia sé dwoc hai bén thong nhat truée khi thuc hién”,
“Trong trwong hop bén A (Cong ty D) yéu cdu thay déi cong trinh hodc bdt cir
sua chita nao, dai dién ca hai bén sé thao luan vé chi phi va thoi gian. Bén B
(Cong ty N) cung bén A tim va chap nhdn phwong dn giam chi phi nhw ké
hoach”. Tuy nhién, Toa an cap so tham chua 1am 13 cic bén c6 van ban dé
théng nhét cac cong viée ciing nhu don gia cac phan phat sinh trude khi thi cong
hay khong, dong thoi chua lam o khdi lugng, gia tr1 duoc bi don thi cong trén
thuc té ma chi cin cr vao Ban tong hop thanh toan Total of Payment do dng
Truong Thai D3 ky ngay 11/11/2020 dé budc bi don thanh toan 1a thu thap
chtng ctr chua dy du, anh huong dén quyén, loi ich hop phép cua duong su.
Boi 18, phan tong hop thanh toan cho toan cong trinh ciing phai phu hop véi



19

khéi lugng, gia tri thi cong timg phan, ké ca phan phét sinh duogc dai dién hai
bén x4c nhén.

[4] Theo muyc 4.4 Diéu 4 Hop dong quy dinh “Bén 4 (Cong ty D) cu dai
dién cé dii tham quyén, nang lyc dé kiém tra khoi lwong, phan hoi kip thoi cho
bén B”. Tuy nhién, Toa an cap so tham chua thu thap chimg ctr, lam 6 ai co du

thAm quyén dai dién cho bi don dé kiém tra khdi luong, quyét toan gia tri cong
trinh.

Ho so vu an thé hién ong C dai dién theo phap luat Cong ty D co Glay uy
quyén ngay 15/11/2019 (but luc 1593) cho 6ng C thay mat ong dé giai quyet cac
cong viée tai cong trinh nha may K N, thoi gian uy quyén cho dén khi két thuc
xay dung. Tuy nhién, Toa an cap so tham khong tri¢u tap ong C lam 13 ¢6 quyén
dai di¢én Cong ty D trong kiém tra khdi luong, quyét toan gia tri cong trinh hay
khong. Ban an so tham nhan dinh 6ng Truong Thai D3 khong phai 1a ngudi co
chtrc ning nhiém vy dai dién Cong ty D ky Bang tong s tién thanh toan (Total
of payment) ngay 11/11/2020 [tai muc 2.6] nhung van chip nhén chimg cr do
ong D3 ky lam can ctr budc bi don thanh toan 1a mau thuan véi ho so vu an. Béi
I&, can ctr Bién ban lam viéc ngay 24/10/2020 (BL632) thi 6ng Pham Cong T6
chi huy truong cong trinh chi giao cho Ong D3 kiém tra san loc khéi luong quyet
toan. Pong thoi, theo Quyét dinh bé nhiém chi huy truéng cong trinh sb
10/QDBN/KKYV ngay 01/7/2020 thi ban than 6ng Pham Cong T6 cling khong co
tham quyén. kiém tra khéi lwong, quyét toan gia tri cong trinh ma chi duoc 1ap ké
hoach va kiém so4t chi phi duy an.

[5] Tai phién toa phuc thdm, nguyén don trinh bay c6 8 lan 1am hd so
thanh toan déu dugc ong Truong Thai D3 dai dién cho Cong ty D ky xac nhéan
khéi luong, gia tri cong trinh thi cong thuc té va da dugc bi don thanh toan 06
lan dau véi tong sb tién 50.206.600.000 dong Tuy nhién, Toa an cap so tham
chua thu thap ching ct, 1am 1d d6i véi cac hd so di duoc thanh toan 1an dau (sd
tién 50.206.600.000 déng) ¢6 sy xac nhan cia dai dién bi don hay khong, ai dai
dién cho bi don ky xac nhan khdi luong, gia tri 1am can cr cho bi don thanh toan
dé tir 46 d6i chiéu voi Ban tong hop thanh toan Total of Payment do 6ng Truong
Thai D3 ky ngay 11/11/2020. Trudng hop c6 sy viéc dng Truong Thai D3 ky tat
ca cac ho so thanh toan thi can xem xét c6 hay khong thoi quen trong hoat dong
thuong mai ma cac bén da thiét lap theo quy dinh tai Diéu 12 Luat Thuong mai
dé xem xét quyét dinh cho phu hop phap luat.

[6] Tir nhitng phan tich chimg ¢ néu trén, khéng du co sé dé xac dinh
chinh xac khéi luong thi cong thuc té, khbi lugng phat sinh va gid tri cong trinh
da thi cong thuc té. Truong hop cac bén chua thong nhat va khong du chimg cir
dé xac dinh cac yéu t6 trén thi can phai trung céu giam dinh khéi lugng, thim
dinh gia tri dé quyét dinh theo quy dinh. Toa an cap so tham chua thu thap day
da ching ctr ma tai phién toa phiic tham khong thé thuc hién b sung nén can
huy ban an so tham theo quy dinh tai khoan 1 Diéu 310 cua B luat T6 tung dan
Su.
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Do d6 xét khang céo cua bi don 1a c6 can cir chap nhan, ¥ kién cua dai dién
Vién Kiem sat dé nghi gitr nguyén ban an so tham (chi b6 sung nghia vu cua
nguyén don phai nghiém thu, hoan cdng cho bi don) la khéng phu hop.

V& an phi kinh doanh, thwong mai phic thém:qDo haty ban an so tham nén
duong su khang cdo khéng phai chiu an phi phac tham.

Vi cac lé trén,
QUYET PINH:

Cin cr khoan 3 Piéu 308, biéu 310, Piéu 313 Bo luat T4 tung dan su.

Cin ctr Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban
thuong vu Quoc hoi khéa 14 quy dinh vé mirc thu, mién, giam, thu, ndp, quan ly
va str dung an phi va I¢ phi Toa an;

1. Chap nhan khang céo cua bi don Cong ty TNHH D1.

2. Hiy Ban 4n kinh doanh, thwong mai so tham so 10/2022/KDTM-ST
ngay 14/9/2022 cua Toa an nhan dan thanh pho D, tinh Binh Duong.

Chuyén ho so vu &n vé cho Toa &n nhan dan thanh phd D giai quyet lai
theo thu tuc so tham.

3. An phi kinh doanh thuwong mai phdc tham: Cong ty TNHH D1 khéng
phai chiu an phi, Chi cuc Thi hanh an thanh phé D hoan tra lai cho Cong ty
TNHH D1 tién tam tng 4n phi phac tham da ndp 2.000.000 (hai triéu) dong theo
Bién lai thu tam tng an phi, 1é phi Toa an s6 0004202 ngay 26/9/2022.

Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Noi nhén: TM. HOI PONG XET XU PHUC THAM

- VKSND tinh Binh Duong; THAM PHAN - CHU TQA PHIEN TOA
- Toa an nhan dan thanh pho D; (di ky)

- Chi cuc Thi hanh an thanh pho D;
- Cac duong su;

- Luu: H6 so vu an, Toa KT, HCTP.

Phan Tri Diing



