TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAl THANH PHO HO CHI MINH Poc 1ap - Tw do - Hanh phic

Ban an s6: 238/2022/DS-PT
Ngay: 20 - 4 - 2022
V/v: Tranh chap hop dong vay tai san

~ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHIi MINH

- Héi dong xét xar phac tham gém co:

Thdm phén — Chii toa phién tda:  Ba Tran Thi Huyén Van

Céc Tham phan: Ba Huynh Thanh Duyén
Ong Nguyén Vin Tau

- Thu ky phién toa: BA M Thi Thu Trang - Thu ky Toa an nhan dan cp
cao tai Thanh pho H6 Chi Minh.

- Dgi dign Vign kiém sat nhan dan cap cao tgi Thanh phé Hé Chi Minh
tham gia phién toa: Ba Huynh Thi Ngoc Hoa - Kiém sat vién.

~ Ngay 20 thang 4 nam 2022, tai try s¢ Toa an nhan dan CAp Cao tai Thanh

pho Ho Chi Minh xét xt phic tham cong khai vu an dan su thu ly so:
06/2020/TLPT-DS ngay 07 thang 01 nam 2020 vé viéc: “Tranh chap hop dong
vay tai san”.

Do Bén 4n dan sy so tham s6 1401/2019/DS-ST ngay 16 thang 10 nim
2019 cua Toa an nhéan dan Thanh pho H6 Chi Minh bi khang céo.

Theo Quyét dinh dwa vy an ra xét xir phic tham sé: 427/2022/QPPT-DS
ngay 04 thang 4 nam 2022 gitra cac duong su:

Nguyén don: Ong Tran Hué C, sinh nam 1976. (Véng mat)

Dia chi: S6 357/63/4 duong Hau G, Phuong 11, Quan 6, Thanh phd Ho Chi
Minh.

Nguwoi dai dién ciy quyén ciia nguyén don: Ong Nguyén Pai G, sinh nim
1960. (c6 mat)

Dia chi lién lac: S0 238 duong N, Phuong 12, Quan B, Thanh phd HO Chi
Minh. (Theo Van ban uy quyén s6 02300 ngay 12/5/2014, lap tai Van
phong céng chirmg Quan 6).

Bi don: Ong On Thanh H, sinh nam 1955. (xin vang mit)



Pia chi: S6 357/66A duong Hau G, Phuong 11, Quén 6, Thanh ph Ho Chi
Minh.

Nguwoi c6 quyén loi, nghia vu lién quan:

1. Ba On Ep, Nguyen Thi Bach M (On Thi Bach Mai), sinh nam 1958.

Qudc tich: Phap. (vang mat)

Dia chi: 125Bis AV Castelnau 93700 Drancy, France (Phap).

2. Ong On Van Th (On Vin Thanh), sinh nam 1961. Qudc tich: Phap. (ving
mat)

Dia chi: 6 Rue Jules Valles 77200 Torcy, France (Phap).

’ 3. Ba On Thi Bach H (On Thi Bach H), sinh niam 1963. Qudc tich Phap.

(vang mat)

Dia chi: 11 Avenue Maximilien Robespierre, 94400 Vitry sur Seine, France
(Phép).

_ Dia chi lién lac: SO 357/66/1 duong Hau G, Phuong 11, Quén 6, Thanh phd

H6 Chi Minh.

4. Ong On Van Ph (On Vian Ph), sinh nim 1965. Qudc tich Phap. (vang
mat)

Dia chi: 11 Avenue Maximilien Robespierre, 94400 Vitry sur Seine, France
(Phap).

5. Ong On Van P (On Vin P), sinh nim 1969. Qudc tich Phap. (vang mat)

Dia chi: 29 Grand Allée Des Charmilles 77185 Lognes, France (Phap).

Nguwoi dai di¢n uy quyén cia ba M, 6ng Th, éng Ph, 6ng P: Ba On Thi
Bach H (On Thi Bach H), sinh nam 1963. Dia chj: 11 Avenue Maximilien
Robespierre, 94400 Vitry sur Seine, France (Phap). (vang mat)

Dia chi lién lac: S6 357/66/1 duong Hau G, Phuong 11, Quan 6, Thanh
phé HO Chi Minh. (Theo Vin ban uy quyén ngay 17/01/2019, duoc Pai St
Quan Viét Nam tai Phap ching nhan theo s6 chung thyc 30 cung ngay
17/01/2019).

Nguoi bio vé quyén va loi ich hop phdp cia ba On Thi Bach H: Ong
Huynh Van D, Van phong luat su Huynh Van Duong thuoc Poan Luat su
Thanh pho H6 Chi Minh. (c6 mat)

bia c,hi:‘S(A’) 130B/96 duong Pham Van Hai, Phuong 12, quan Tan Binh,
Thanh ph6 H6 Chi Minh.

6. Ba Nguyén Thi M, sinh nim 1958 (ving mit)

Pia chi: S6 365/1 duong Hau G, Phuong 11, Quan 6, Thanh phé HO Chi
Minh.



7. Ba HO Phat Kim D, sinh nam 1977. (ving mit)
8. Ba Ho Phat Ngoc D (Kim Ba), sinh ndm 1981. (ving mit)

Cung dia chi: S6 365/26/5 duong Hau G, Phuong 11, Quan 6, Thanh phd
Hb Chi Minh.

9. Ba Duong Thi My L, sinh nam 1956. (vang mit)

Dia chi: SO 357/66A duong Hau G, Phuong 11, Quan 6, Thanh phd Ho
Chi Minh.

10. Ba On Thi Thiy Ng, sinh ndm 1980. (ving mit)
11. Ba On Thi Thay Q, sinh nim 1984. (ving mit)
12. Anh Pham Manh K, sinh nim 1995. (ving mit)
13. Tré On Anh Thay Ng, sinh nam 2007.

Nguoi dai dién theo phap luat caa trée On Anh Thiy Ng: Ba On Thi Thuy
Ng, sinh nam 1980.

14. Ong Tran Anh V, sinh ndm 1974. Cing dia chi: S6 357/66/1 dudng
Hau G, Phuong 11, Quan 6, Thanh pho H6 Chi Minh. (vang mat)

15. Ba Nguyén Thi B, sinh nam 1937. (chét)
Ngueoi ké quyén nghia vu to tung ciia ba Bé:
- Ba On Ep, Nguyen Thi Bach M (On Thi Bach Mai), sinh nim 1958.
- Ong On Van Th (On Vin Thanh), sinh nim 1961.
- Ba On Thi Bach H (On Thi Bach H), sinh ndm 1963.
- Ong On Van Ph (On Van Ph), sinh nam 1965.
- Ong On Van P (On Vin P), sinh nam 1969.
- Ong On Thanh H, sinh nim 1955
Nguoi khang cdo: Nguyén don ong Tran Hué C
NOI DUNG VU AN:

Trong don khoi kién ngay 29/4/2014, nguyén don — 6ng Trdan Hué C va trong
qua trinh gidai quyét vu an, nguoi dai dién uy quyén cua 0ng C - 0ng Nguyén Dai
G trinh bay:

Nguyén don — 6ng Tran Hué C va bi don - 6ng On Thanh H quen biét tir 1au
do 1a 161 x6m va co6 cho bi don vay tién d€ 1am an, ban thit heo.

Ngay 02/10/2013, 6ng Tran Hu¢ C va 6ng On Thanh H ¢6 xac 1ap Hop dong
vay tién va thé chap nha ¢ va quyen sit dung dat & so cong chimg 027789 tai
Phong Coéng chung s6 2 Thanh pho Ho6 Chi Minh (goi tat Hop dong vay tlen ngay
02/10/2013) vé6i ndi dung: Ong Tran Hué C cho ong On Thanh H vay sO tién la
1.200.000.000 dong, thoi han vay 1a 06 thang ké tir ngay ky hop dong, 13i suat
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1%/thang. Bé dam bao cho sO tién vay, ong On Thanh H da dong ¥ thé chap tai
san la nha ¢ va quyen sir dung dat ¢ tai s6 357/66/1 Hau Giang, Phuong 11, Quén
6, Thanh phdé H6 Chi Minh (Theo Gidy ching nhan quyén su dung dat, quyén so
hitu nha ¢ va tai san khac gin lién véi dat sé6 BK 396283, s6 vao s6 CH17730 do
Uy ban nhan dan Quan 6, Thanh phé H6 Chi Minh cip ngay 22/7/2013 cho ba
Nguyén Thi B, ddng ky thay doi ngay 21/8/2013 - 6ng On Thanh H duogc thira ké)
Ong On Thanh H da dugc thira ké va tang cho ngay 21/8/2013, dang ky thé chap
tai Van phong dang ky quyén st dung dat Quan 6 ngay 04/10/2013 Ngay sau khi
ky hop dong trén, nguyén don da giao du sé tién 1.200.000.000 dong cho bi don,
theo Gidy bién nhan ngay 02/10/2013. Sau d6, bi don tra 13i duoc 02 thang, véi
tong so tién 1a 24.000.000 ddng thi ngung, khong tiép tuc tra 1ai ntra.

Cung ngay 02/10/2013, bi don dé nghi nguyén don cho muon thém
36.000.000 dong va tra gop mdi thang 6.000.000 dong cho dén khi het ng. Bi don
d3 nhan du tién theo Gidy bién nhan no ngay 02/10/2013. Déi véi so tién no nay,
bi don da gop duoc 2 thang 1a 12.000.000 dong, con lai 24.000.000 dong chua
thanh toan.

Sau nhiéu lan nguyén don yéu cau bi don tra no nhung khong dugc. Nay
nguyén don khoi kién bi don yéu cau Toa an giai quyét nhitng van dé sau:

1. Budc ong On Thanh H va vg 1a ba Duong Thi My L cung chiu trach nhi¢ém
lién doi tra cho 6ng Tran Hu¢ C tong so tién ng goc 1a 1.200.000.000 dong +
24.000.000 dong = 1.224.000.000 dong (Mot ty hai trdm hai muoi bon tri¢u
déng).

2. Buoc ong On Thanh H va v 1a ba Duong Thi My L cung chiu trach nhiém
lién d6i tra cho 6ng Tran Hué C tong so tién 14i phat sinh (13i trong han va 13i qua
han) voi lai suat 1%/thang theo thoa thuan tai Hop dong vay tién va thé chép nha &
va quyen str dung dat ¢ s6 cong chung 027789 tai Phong Cong ching s6 2 Thanh
phd H6 Chi Minh, tinh tir ngay 02/10/2013 dén ngay xét xir so tham.

3. Bé dam bao thi hanh an, dé nghi Toa an phat mai tai san thé chap 1a nha dat
tai s6 357/66/1 duong Hau G, Phuong 11, Quén 6, Thanh phé H6 Chi Minh néu
hét thoi han 01 thang ké tir ngdy ban an c6 hiéu luc phap luat ma 6ng H va ba Lé
khong Th toan cho dng C toan bo sd tién no gdc va 1ai phat sinh.

Nguyén don khong yéu cau dinh gid nha dat tai s6 357/66/1 duong Hau G,
Phuong 11, Quan 6, Thanh phé H6 Chi Minh.

Bi don - 6ng On Thanh H tai bdn tw khai ngay 03/9/2014 va ngay 06/5/2019
trinh bay:

Cubi nam 2007, vo bi don 13 ba Duong Thi My L ¢6 lam an voi ba Tran Thi
M (me vo cua nguyen don) va muon truc tiép ctia ba Tran Thi M, nhung phai ky
gidy no véi con gdi ba M la ba Hb6 Phat Ngoc D (Kim Ba). Tong sb tién ng chua
t6i 300.000.000 dong, tra 13i 45%/thang. Do tra 13i quéa cao, 13i me dé 13i con nén
dén nim 2013 ba M di giit toan bo gidy to khi ban bac néi bi don dua gidy to nha
cho ba xem, dong thoi budc bi don ky véi nguyén don Hop dong vay tién ngay



02/10/2013 tai Phong cong chimg, ma khong nhén 6 tién 1.200.000.000 dong nhur
Bién nhan cung ngay. Do d6, khong dong y theo yéu cau khoi kién cia nguyén
don.

Tai ban khai ngay 06/5/2019, bi don thira nhan ngay 02/10/2013, c6 ky Hop
dong vay 1.200.000.000 dong va no 13i 1%/thang va thé chap nha ¢ va quyén st
dung dat & S6 cong ching 027789 tai Phong Cong ching s6 2 Thanh phd HO Chi
Minh véi nguyén don. S tién nay bi don muon cta nguyén don dé - mua ban thit
heo, 1am an nudi sdng gia dinh, vi bi thua 16 nén khong con kha nang chi tra. S6
tién no trén chi do mot minh bi don muon no nguyén don, khong lién quan dén vo
ctia bi don 1a ba Duong Thi M L va 05 ngudi con 1a anh On Thai Phuong, chi On
Thi Thuy Phuong, chi On Thi Thuy Ng, chi On Thi Thuy Giang, chi On Thi Thuy
Quyeén.

Bi don dépg y cung vo1 vo la ba Duong Thi My L tra cho nguyén don von va
1ai theo Hop dong va nhiing trd gép moi thang 1a 1.000.000 dong cho dén khi hét
ng do khong c6 strc khée, hoan canh kho khan.

Ngoai ra, néu cac dong thira ké con lai cua cha 1a cu On Van Ch (On
Georges) gdbm me 1a cu Nguyén Thi B va cac em 1a ba On Thi Bach Mai, 6ng On
Vin Thanh, ba On Thi Bach H, 6ng On Van Ph, 6ng On Vin P ddng ¥ chia cho
6ng H 01 suét thira ké trong nha dat tai s 357/66/1 duong Hau G, Phuong 11,
Quan 6, Thanh phé H6 Chi Minh, éng dong ¥ 1ay gia tri suét thira ké d6 dé tra b0’t
tién no va 1ai cho ong Tran Hué C, sd con lai ong xin tra gop dan cho 6ng C
1.000.000 dong/thang.

Pbi voi yéu cau phat mai nha dat tai s6 357/66/1 duong Hau G, Phuong 11,
Quan 6, Thanh phdé H6 Chi Minh ctia nguyén don, bi don khong dong ¥ do nha dat
néu trén khong thudc quyén sé hiru cta riéng ong ma thudc quyén so hitu ctia me
1a cu Nguyén Thi B va cic em cta 6ng - ba On Thi Bach Mai, 6ng On Van Thanh,
ba On Thi Bach H, ong On Vin Ph, ong On Vin P theo Ban an dan su so thim s6
34/2015/DSST ngay 09/01/2015 ctia Toa an nhan dan Thanh phé H6 Chi Minh da
c6 hi¢u lyc phap luat.

Nguoi c6 quyén loi, nghia vy lien quan - ba On Thi Bach H dong thoi
la nguot dai dién theo iy quyén cua nhitng nguoi c6 quyén loi, nghia vu lién quan
- ba On Thi Bach Mai, 6ng On Vin Thanh, éng On Vin Ph, 6ng On Vin P trinh
bay:

Nha dét tai s6 357/66/1 duong Hau G, Phuong 11, Quan 6, Thanh phd HO Chi
Minh 14 tai san chung do cha me cua cac ong ba 13 6ng On Van Ch (chét nim
2000) va ba Nguyén Thi B, sinh nam 1937 tao lap. Ong On Vian Ch va ba Nguyén
Thi B chung séng c6 06 nguoi con chung 1a ong On Thanh H, ba On Thi Bach
Mai, 6ng On Vin Thanh, ba On Thi Bach H, 6ng On Van Ph, éng On Vin P.
Ngoai 06 ngudi con trén, 6ng Chan va ba Bé khong c6 con riéng, con nudi, con
chung nao khac.

D61 véi 03 yéu cau khoi kién ctia nguyén don, cadc 6ng ba khong dong v do
viéc vay muon gitta nguyén don va bi don khong c6 lién quan dén cac 6ng ba. Nha
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dat ma bi don thé chap cho nguyén don tai s6 357/66/1 dudong Hau G, Phuong 11,
Quan 6, Thanh phd H6 Chi Minh khong thudc quyén so hitu riéng ciia bj don. Do
bi don chi ¢6 01 suit thira ké trong nha dat trén, nén cac dng ba déng ¥ mua lai 01
suit thira ké cua bi don véi gia twong dwong 1a 300.000.000 dong dé tra ng cho
nguyén don, khong yéu cau dinh gia nha dét néu trén.

Hién nay, tai nha d4t néu trén chi con ba On Thi Thay Ng, ba On Thi Thuy
Quyeén, tré¢ On Anh Thay Ng l1a con ba On Thi Thay Ng, 6ng Tran Anh V 14 chong
ba On Thi Thuy Ng thuc té cu tra. Ngoai cac 6ng ba da néu, thuc té khong con ai
khac cu tru.

Nguoi ¢6 quyén loi, nghia vu lién quan - ba On Thi Thiy Ng déng thoi la
ngueoi dai dién theo phdp ludt cia tré On Anh Thiy Ng vdng mdt nhung c6 ban tir
khai trinh bay: Ba khong c6 lién quan dén viéc muon ng giita 6ng Tran Hué C va
6ng On Thanh H nén viéc tranh chap nay, 6ng On Thanh H hoan toan tu giai
quyet Pong thoi ba On Thi Thuy Ng c¢6 don xin vang mit trong sudt qua trinh giai
quyet vu an.

Nguoi ¢é quyén loi, nghia vu lién quan ba Duong Thi My L vdng mat nhung
co ban ty khai trinh bay: Ba khong c6 lién quan dén sb no gitra Ong Tran Hué C va
chong ba - 6ng On Thanh H. Ba khong co ¥ kién va yéu cau nao trong vu an nay.
Ba chi biét dng H muon tién ong C de mua ban 1am in sinh sdng trong gia dinh. Ba
khong biét gia tri cua nha dat tai s6 357/66/1 duong Hau G, Phuong 11, Quan 6,
Thanh phé HO Chi Minh. Béi véi yéu cau khoi kién cua nguyén don vé viée budc
t6i lién d6i cuing 6ng H tra no va 1ai cho 6ng C, ba dong y lién d6i cung tra no véi
6ng C. Ba chap nhan moi y kién ctia ba On Thi Bach H. Pong thoi ba Dwong Thi
M§ L c6 don xin vang mit.

Nguoi ¢é quyén loi, nghia vu lién quan ba On Thi Thiy Quyén ving mdt
nhung c6 ban tir khai trinh bay: Ba khong c6 lién quan dén viéc muon no giita ong
Tran Hué C va 6ng On Thanh H nén viéc tranh chp nay, 6ng On Thanh H hoan
toan tu giai quyét. Pong thdi ba On Thi Thuy Quyén c6 don xin vang mit trong
sudt qua trinh giai quyét vu an.

Nguoi c6 quyén loi, nghia vu lien quan ong Trdan Anh V ving mdt nhung cé
ban tw khai trinh bay: Ong 1a con ré cua bi don, dng khong c6 lién quan dén viée
muon ng gitra nguyén don va bi don nén vi¢e tranh chap nay, bi don tu giai quyet
Pong thoi 6 ong Tran Anh V ¢ don xin vang mit trong suét qua trinh giai quyét tai
Toa an cho dén khi két thic vu an.

Nguoi ¢é quyén loi, nghia vu lién quan ba Nguyén Thi B ving mdt nhung c6
ban ty khai trinh bay: Ba khong c6 lién quan dén viéc muon ng gitta nguyén don
va bi don nén viéc tranh chap ‘nay, bi don ty giai quyet Pong thoi ba Nguyén Thi B
c¢6 don xin ving mat trong sudt qua trinh giai quyét vu an.

Nguoi ¢6 quyén loi, nghia vu lién quan ba H6 Phdt Kim D Ving mdt nhung cé
ban ty khai trinh bay: Ba 1a vg cua nguyén don, toan b so tién nguyén don cho bi
don vay d6 la tai san riéng cua nguyén don, ba khong li€én quan dén vu an nay.



Pong thoi ba HO Phat Kim Dung c6 don xin vang mit trong sudt qua trinh giai
quyé€t vu an.

Nguoi ¢6 quyén loi, nghia vu lién quan ba H6 Phat Ngoc D (tén thuong goi
Kim Ba) ving mdt nhung c6 ban tw khai trinh bay: Ba 13 em vo ctia nguyén don, ba
c6 biét bj don vi 13 hang x6m, nhung ba khong biét viéc nguyén don cho bi don vay
tién. Néu bi don cho rang ba c6 biét va lién quan dén viéc vay tién thi yéu cau bi
don cung cap ching ctr chimg minh. Dong thoi ba Hb Phat Ngoc D (Kim Ba) c6
don xin vang mat trong sudt qua trinh giai quyét vu an.

Nguoi c6 quyén loi, nghia vu lién quan - b& Nguyén Thi M ving mdt nhung ¢
ban ty khai trinh bay: Ba 1a me vo ciia nguyén don, va biét bi don vi 1a hang xém,
nhung ba khong biét viéc nguyén don cho bi don vay tién. Néu bi don cho rang ba
c6 biét va lién quan dén viéc vay tién thi ba yéu cau bi don cung cip chimg cr
chting minh. Pong thoi ba c¢6 don xin vang mit trong sudt qua trinh giai quyét vu
an.

Nguoi cé qtuyén loi, nghia vu lién quan — 6ng Pham Manh K ving mdt nhung
c6 ban tir khai trinh bay: Ong 13 chau cua 6ng On Thanh H. Ong khong lién quan
dén viéc muon ng gitia 6ng H va dng Tran Hué C, nén vé vu viéc nay, ong H hoan
toan ty giai quyet Pong thoi 6ng Pham Manh K c¢6 don xin ving mit trong sudt
qua trinh giai quyét vu an.

Tai Bin an dan sy so' tham sb 1401/2019/DS-ST ngay 16/10/2019, Toa
an nhan déan Thanh phoe Ho Chi Minh quyet dinh:

Can cit khodn 3 Piéu 26, khoan 3 Diéu 35, diém c khodn 1 Piéu 37 B Ludt to
tung dan sy nam 2015 va cdc Piéu 464; 465, 466 468; 469 470; 476; 479 B¢ ludt t6
tung ddan sw nam 2015,

Can cir khodn I‘Bié‘u 476; khodn 4, khodan 5 Piéu 474 B ludt Dan sw 2005.
Khoan 1, khoan 2 Piéu 468 Bo luat Dan sw 2015

Can cir Nghi quyét 01/2019INQ-HDTP cua Hoi dong thdm phdn Toa dn nhdn
dan t6i cao ngay 11/01 12019 Huéng dan dp dung mét sé quy dinh ciia phép ludt vé
ldi, ldi sudt, phat vi pham.

Can cir Nghi quyét 326/2016/UBTVQHI4 ngdy 30/12/2016 cia Uy ban
thwong vu Quoc hoi quy dinh vé murc thu, mién, giam, thu, nop, quan ly va sw dung
an phi va l¢é phi Toa an.

Tuyén xit: Chdp nhdn mét phan yéu cau khéi kién cia éng Tran Hué C.

1. Buéc éng On Thanh H va ba Duong Thi My L cung lién ddi chiu trach
nhi¢m tra cho ong Tran Hué C tong so tién 2.064.460.000 dong (Hai ty khong
tram sau muoi bon triéu, bon tram sdu muoi nghin dong). Bao gom no géc la
1.200.000.000 dong + 24.000. 000 dong = 1.224.200.000 dong (Mét ty, hai tram
hai muwoi bén triéu dong) va tién 1di la 840.460.000 dong (tdm tram bén muoi
triéu, bon tram sau muoi nghin dong) Tra mét lan sau khi ban dan cé hiéu luc



phap ludt. Thi hanh tai Cz_{c Thi h\c‘mh an dan sw Thanh phé Hé Chi Minh hodc tai
co quan thi hanh an co tham quyén.

2. Khéng chdp nhdn yéu cau cia nguyén don doi phat mai Can nha s6
357/66/1 duong Hau G, Phuong 11, Qudn 6, Thanh pho Ho Chi Minh, dé dam
bao khoan no néu trén.

Ngoai ra, ban an so tham con quyét dinh vé chi phi té tung, &n phi va quyén
khang cao theo quy dinh cua phap luat.

Sau khi xét xir ngay 24/10/2019 nguyén don 6ng Tran Hug C c6 don khang
cao mot phan ban an dé nghi Toa an sura ban an so tham, chap nhan toan b yéu
cau khai kién ctia nguyén don.

Tai phién toa phdc tham:

Nguoi dai dién theo uy quyén cua nguyén don 6ng Nguyén DPai G trinh
bay: Ngay 02/10/2013 6ng On Thanh H vay s 1.200.000.000 ddng, thoi han
vay 6 thang dén 02/4/2014 1a hét han, i suat 1% thang. Ong H da ddng y thé
chap tai san cho 6ng C la nha ¢ va quyeén st dung dat tai 357/66/1 Hau Giang,
Phuong 11, Quan 6, Thanh phé H6 Chi Minh. Ngay 02/10/2013 6ng C tiép tuc
cho 6ng H muon thém 36 triéu dong vai so tién nay con ng 24 triéu déng. Toa
an so tham khong dong y phat méi tai san 1a khong dung theo quy dinh tai diém
1 Muc Il ciia Cong vin 64/TANDTC-PC ngay 03/4/2019. Toa 4o so tham cin
ctr vao Ban an sb 34/2015/DS-ST ngay 09/01/2015 ciia Toa an nhan dan Thanh
phd H6 Chi Minh dé xac dinh cin nha trén 1a tai san chung 1a khdng ding. Ban
an s 34/2015/DS-ST da vi pham nghiém trong tha tuc t6 tung do khdng triéu
tap 6ng C tham gia t6 tung. Viéc bi don thé chap toan bd cin nha 1a dung quy
dinh do vay dé nghi Hoi dong xét xa chap nhan toan b yéu cau khang céo cua
nguyén don, phat mai tai san thé chap néu bi don khong c6 kha ning tra no.

Ong Huynh Van D dé nghi gir nguyén ban an so tham, x4c dinh dy 1a tai
san do 6ng On Vin Ch va ba Nguyén Thi B tao lap chu khong phai tai san riéng
cua 6ng H. Do vay, viéc ong H tu y thé chap nha ¢ va quyén st dung dat Ia
khong ding. Viéc vay ng gitra nguyén don va bi don khong lién quan dén cac
dong thura ké nén khong dugc quyéen phat mai can nha.

Vién kiém sat nhan dan cdp cao tgi Thanh phé Hé Chi Minh c6 y kién: Vé
hiqh thirc don khang cao cua nguyén don lap trong thoi han luat dinh nén duoc
chap nhan. Vé ni dung: Xet khang cao cua nguyén don khong dua ra cin clr
nao deé chfrng minh cho yéu cau ctia minh. Do d6, dé nghi Hoi dong Xét xur
khong chap nhan khang cdo cua nguyén don, gitr nguyén ban an so tham.

NHAN PINH CUA TOA AN:
[1] Vé t6 tung:
Pon khang cdo ctia nguyén don 6ng Tran Hué C nop trong thoi han quy
dinh cta phép luat nén hop Ié.



\{é quan hé tranh chép,’thém quyén giai quyét tda so tham xac dinh 13 dung
theo Dieu 26, 35, 37 Bo luat to tung dan su nam 2015 quy dinh cua phap luat.

[2] Vé noi dung:

[2.1] Xét thay, nguyén don va bi don déu thira nhan ngay 02/10/2013, dng
Tran Hug¢ C va ong On Thanh H c6 xac 1ap Hop d6ng vay tién va thé chap nha &
va quyén st dung dat & sb cong chung 027789 tai Phong Cong chtng s6 2
Thanh pho H6 Chi Minh véi noi dung: Ong Tran Hué C cho ong On Thanh H
vay s6 tién 1a 1.200.000.000 dong, thoi han vay la 06 thang _ ké tir ngay ky hop
dong, 131 suat 1%/thang. De dam bao cho so tlen vay, ong On Thanh H da thé
chép tai san 1 nha & va quyen str dung dét ¢ tai s 357/66/1 Hau Giang, Phuong
11, Quén 6, Thanh phd H6 Chi Minh. Sau khi ky hop dong, nguyén don da giao
da s6 tién 1.200.000.000 déng cho bi don, theo Glay bién nhén ngay
02/10/2013. Sau d6, bi don tra 13i duoc 02 thang, véi tong sb tién 1a 24.000.000
dong thi ngung. Cung ngay 02/10/2013, nguyén don cho bi don mugn thém
36.000.000 dong, s& tra gop mdi thang 6.000.000 dong Ong H da tra cho Ong C
12, 000 000 ddng, con lai 24.000.000 dong Bi don dong ¥ cing vo tra s tién
trén mdi thang 1.000.000.000 dong cho dén khi hét no.

Nhu vay, bi‘ don con no nguyén don sd tién 1.224.00Q.OOO ddng. Tién 1ai
la 828.000.000 dong. Toa an so tham tuyén budc vo chong bi don tra cho
nguyén don so tién 2.064.460.000 dong la ding quy dinh.

[2.2] Nguyén don khang cao dé nghi Hoi dong xét xur phlic tham xem xét
trong truong hop 6ng On Thanh H khéng c6 kha ning tra no thi yéu cau phét
mai tai san thé chap 1a nha, dat s6 357/66/1 Hau Giang, Phuong 11, Quan 6,
Thanh phd H6 Chi Minh:

Xét, tai Ban an dan sy so tham sb 34/2015/DSST ngay 09/01/2015 cua
Toa an nhan dan Thanh phé HO6 Chi Minh, tuyén xir: “Tuyén bé vin ban théa
thugn phdn chia di san 6 cong chimg 18040 quyén sé 08/TP/CC-SCCHNGP do
Phong céng chimg sé 7, Thanh pho Ho Chi Minh lap ngay 08/8/2013 la vo hiéu.
Va hiy bé trang bé sung cua gidy ching nhan quyén su dung c‘z’at 6, quyén s¢
hitu nha o va tai san gan lzen véi dat s6 BK 396283 s6 vao s6 CH 17730 da
dwoc Vin phong ding ky quyén sir dung dat Qudn 6 xdc nhdn cdp nhdt dang ky
bién dong chi s¢ hitu, ngay 21/8/2013”. Cac bén duong sy thura nhan khong
khiéu nai ban an néu trén, dén nay ban an da c6 hiéu luc phap luat, khong bi cap
trén thay do6i gi dbi v6i ban an nay. Do d6, khong co cin cir chap nhan yéu cau
phat mai tai san cua nguyén don.

Tuy nhién, tai phan quyét dinh Ban an 34/2015/DSST ngay 09/01/2015
cua Toa an nhan dan Thanh phé Hd Chi Minh c6 néu: “Pinh chi doi Voi yéu
cau: 1. Huy bo Bleu 4 ciia ban Hop dong vay tién vd the chdp nha & va quyén sie
dung ddt & c6 s6 cong chitng 027789 leu tai quyén s6 10 do Phong cong chimg
$6 2 chitng nhdn ngay 02/10/2013. 2. Pong thoi, buéc éng Tran Hué C hoan tra
lai cho nguyén don toan bé gidy to ban chinh ma hién nay ong C dang cdt givr
ngay Sau khi ban dn c6 hiéu lwc phdp ludt”. Xét thay, Ban an lién quan tryc tiép



dén quyén loi ich hop phéap cia nguyén don 6ng Tran Hué C nhung Toa &n
khong dua nguyén don vao tham gia t6 tung la vi pham nghiém trong thu tyc, do
vy kieén nghi Toa 4n nhén dan t6i cao huy Ban an 34/2015/DSST ngay
09/01/2015 cua Toa an nhan dan Thanh pho Ho Chi Minh dé dam bao quyén lgi
ich hop phap cho nguyén don.

Nhu vy, nguyén don ong Tran Hu¢ C khang cao nhung khong dua ra
dugc cac tai lieu ching cir moi nén Hoi dong xet xu phic tham thong nhat y
kien cua dai dién Vién kiém sat nhan dan cap cao khdng chap nhan khang cao,
gir nguyén ban an so tham.

~ [3] Vé an phi phiic tham: Do khang céo khong duoc chap nhan nén 6ng

Tran Hué C phai chiu an phi theo quy dinh.

Vi cac lé trén,

QUYET PINH:
. Can cir khoan 1 Diéu 308, khoan 1 Diéu 148 Bo luat T6 tung dan su;

1. Khdng chap nhan toan b¢ yéu cau khéng céo cua nguyén don ong Tran
Hué C. Giit nguyén quyét dinh Ban an so tham.

‘Can ctr khoan 3 Dicu 26, khoan 3 Dicu 35, diém ¢ khoan 1 Bieu 37 Bo
luat to tung dan sy nam 2015 va cac Dieu 464; 465, 466 468; 469; 470; 476; 479
Bo luat to tung dan sy nam 2015;

Cian ctr khoan 1 Dieu 476; khoan 4, khoan 5 Dicu 474 B¢ luat Dén su
2005. Khoan 1, khoan 2 biéu 468 B luat Dan su 2015

Cin cir Nghi quyét 01/2019/NQ-HDTP cua Hoi dong tham phan Toa an
nhan dan t6i cao ngay 11/01/2019 Hudng dan ap dung mot so quy dinh cua phap
luat ve lai, 1ai suat, phat vi pham.

Cin cir Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
thuong vu Quoc hoi quy dinh vé mac thu, mién, giam, thu, ndp, quan ly va st
dung an phi va Ié€ phi Toa an.

Tuyén xir: Chap nhan mot phan yéu cau khai kién caa dng Tran Hué C.

1.1. Buoc 6ng On Thanh H va ba Duong Thi My L cung lién déi chiu
trach nhiém tra cho dng Tran Hu¢ C tong so tién 2.064.460.000 dong (Hai ty
khong tram sdu muoi bon tri¢u, bon tram sdu muoi nghin dong). Bao gom ng
goc la 1.200.000.000 dong + 24.000.000 dong = 1.224.200.000 dong (Mat ty,
hai tram hai muoi bon triéu dong) va ticn 1ai 1a 840.460.000 dong (tdm tram
bon muoi tri¢u, bon tram sau muoi nghin dong).

1.2. Khéng chap nhan yéu cu cua nguyén don doi phat mai Can nha 5O
357/66/1 duwong Hau G, Phuong 11, Quan 6, Thanh phé H6 Chi Minh, d€ dam
bao khoan ng néu trén.

2. Kién nghi Toa an nhan dan t6i cao huy Ban an so thim s6
34/2015/DSST ngay 09/01/2015 ctia Toa an nhan dan Thanh pho H6 Chi Minh.
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11 An phi phiic tham: Nguyén don ong Tran Hué C phai chiu 300.000
dong an phi nhung duoc khau tru theo bién lai thu so 0024854 ngay 30/10/2019
cua Cuc Thi hanh an dan sy Thanh pho H6 Chi Minh, xac nhan éng C da nop
du.

1. Céc phan khéc cua ban 4n so tham khong bj khéng céo, khang nghi c6
hiéu luc thi hanh ké tir ngay hét thoi han khang céo, khang nghi.

Trong truong hop ban an, quyét dinh dugc thi hanh theo qui dinh tai Biéu 2
Luat thi hanh an dan su thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh &n, quyén yéu cau thi hanh &n, tu nguyén
thi hanh &n hoic bi cudng ché thi hanh 4an theo qui dinh tai cac Diéu 6,7 va 9
Luat thi hanh an dan su; Thoi hiéu thi hanh an dugc thuc hién theo qui dinh tai
Piéu 30 Luat thi hanh an dan su.

Vé hiéu lyc caa ban an: Ban an phuc tham nay c6 hiéu luc phap luat ké tur
ngay tuyén an.

Noi nhan: T.M HOI PONG XET XU PHUC THAM
- Toa &n nhan dan t6i cao; (1) THAM PHAN - CHU TQA PHIEN TOA
- VKSNDCC tai TP. Ho Chi Minh; (1)

- TAND Thanh phé H6 Chi Minh; (1)

- VKSND Thanh phb Ho Chi Minh; (1)

- Cuc THADS Thanh phb Ho Chi Minh; (1)

- Buong su (10)

- Luu: VP, hé so vu &n (6) 21b (MTTT)

Tran Thi Huyén Van
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