TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH VINH PHUC Doc lap - Tw do - Hanh phuc

Ban an sb: 39/2020/DS-PT
Ngay 30 thang 9 nam 2020
“V/v Tranh chdp phan chia di san
thira ké theo di chiic”

, _ NHAN DANH i
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH VINH PHUC

- Thanh phéan Hpi dong xét xir phiic thdm gom co:

Thdm phdn - Chii toa phién toa: Ba Nguyén Thi Thu Ha

Cdc Tham phén:  Ong Vii Van Manh

Ong Nguyén Vinh Thanh

- Thuw ky phién toa: Ba Doan Thi Thuy Duong - Thu ky Toa 4n nhan dan tinh
Vinh Phuc

- Dai dién Vién kiém sdt nhéan din tinh Vinh Phiic tham gia phién toa: Ong
PU1 Ngoc Tuén - Kiém sat vién.

Ngay 30 thang 9 nam 2020, tai try s& Toa &n nhéan dan tinh Vinh Phtic xét xu
phuc tham cong khai vu an thy 1y s6 29/2020/TLPT-DS ngay 23 thang 3 nim 2020
vé viéc “Tranh chip phén chia di san thira ké theo di chic”. Do ban an dan sy so
tham sb 20/2019/DS-ST ngay 27 thang 11 nim 2019 cia Tda an nhan dan thanh
phé V bi khang cédo. Theo Quyét dinh dwa vu an ra xét xir phic thim so
49/2020/Qb-PT ngay 23 thang 6 nam 2020 giita cac duong su:

1. Nguyén don: Ba Lé Thi H, sinh nam 1963;

Pia chi: Khu X, phudng L, thanh phd V, tinh Vinh Phiic, (Vang mat).

Nguwoi dai dién hop phdp cia ba H: Ong Tran Van T; dia chi: S6 Y, dudng
N, phuong L, thanh phé V, tinh Vinh Phic 13 dai dién theo Gy quyén (theo cac van
ban Gy quyén ngay 20/10/2016; ngay 09/4/2018), (C6 mit).

2. Bi don: Ba Hoang Thi P, sinh nam 1965;

Pia chi: Khu Z, R, phudng L, thanh phé V, tinh Vinh Phic, (C6 mat).

Nguoi dai dién hop phdp cia ba P: Ong Lam Quang A; dia chi: S6 W
duong U, thanh phd V, tinh Vinh Phtc 1a dai dién theo uy quyén (theo gidy uy
quyén ngay 15/5/2018), (Vang mat).

3. Ngueoi c6 quyén loi, nghia vu lién quan:



3.1. Vin phong Cong chimg I; dia chi: S6 E, phuong B, thi x4 D, tinh Binh
Duong. Nay & Van Phong Cong chimg D; dia chi: SO F, qudc 16 K, khu phd O,
phudng B, thanh phé D, tinh Binh Duong (Theo Gidy dang ky hoat dong ciia Vian
phong cong chung do S& tu phap tinh Binh Duong cap ngay 20/8/2020)

Nguoi dai dién hop phap: Ong D - Truong Vin phong 1a dai dién theo phap
luat, (C6 don xin giai quyét ving mat).

3.2. Ong Hoang Vin Q, sinh nim 1963;

Dia chi: Chua C, Ap O, phudng B, thi x4 D, tinh Binh Duong, (Vang mit).

Nguoi giam ho cho 6ng Q: Ba Lé Thi H (la vo 6ng Q), sinh nam 1963; dia
chi: Khu X, phuong L, thanh phé V, tinh Vinh Phuc (theo trich luc ding ky giam
h6 s6 01/TLGH ngay 05/01/2018 do UBND phudng B, thi xd D cép)

Nguoi dai dién hop phdp ciia ngwoi giam hé: Ong Tran Van T; dia chi: S6
Y, duong N, phuong L, thanh phd V, tinh Vinh Phic 1a dai dién theo y quyén
(theo vin ban iy quyén ngay 09/4/2018), (C6 mat).

4. Nguoi khdang cao: Ba Hoang Thi P.
NOI DUNG VU AN:

Theo don khéi kién dé ngay 30/11/2015 va qua trinh t6 tung, nguyén don ba
Lé Thi H va ngudi dai dién theo Gy quyén cua ba H 1a Ong Tran Van T trinh bay:
Ba Lé Thi H c6 b6 chdng 1a cu Hoang Vian G va me chong 1a cu Tran Thi M. B
me chong ba sinh dugc 02 ngudi con 14 6ng Hoang Vin Q (chdng ba H) va ba
Hoang Thi P. Cu Hoang Vin G chét naim 1967, cu Tran Thi M chét ngay
21/3/2013. Di san cua cy Tran Thi M d¢ lai 13 thira dat s6 94, to ban dd s6 51, dién
tich 270,4m” tai Khu X, phuong L, thanh phd V, tinh Vinh Phdc, theo gidy ching
nhan quyén st dung dat s6: BH 032241 do Uy ban nhan dan thanh phd V cip ngay
12/12/2011 mang tén cu Tran Thi M.

Trudce khi chét, vao ngay 19/3/2012, cu Tran Thi M c6 lap di chic tai Vin
phong Cong chung I, c6 dia chi tai E, KB O, phuong B, thi xa D, tinh Binh Duong.
Noi dung di chlc thé hién: Sau khi cu M qua doi, cu M dé lai tai san 1a toan bo
quyén st dung dat tai thira dat s6 94 to ban d6 s6 51, dia chi thira dat & Khu X,
phuong L, thanh phd V, tinh Vinh Phic c6 dién tich 270,4m? theo gidy chung
nhan quyén sir dung dat s6 BH 032241 do Uy ban nhan dan thanh phd V cap ngay
12/12/2011 mang tén cu Tran Thi M cho ba Lé Thi H. Ngoai ra, cu M khong dé lai
di san thira ké néu trén cho bat ky ai khac.

Hién tai thira dat néu trén do ba Hoang Thi P quan ly. Ngudn gbc thira dat 1a
cia cu M mua riéng sau khi cu G chét khoang hon chuc nam. Nay ba H dé nghi
Toa &n cong nhan di chic lap ngay 19/3/2012 tai Van phong Cong ching I a hop
phap va chia di san thira ké ctia cu M theo noi dung di chlc cia cu M, dong thoi
budc ba P phai tra lai dién tich dit 270,4m? tai Khu X, phuong L, thanh phd V, tinh
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Vinh Phiic. Ngoai ra, trén dat c6 mot ngdi nha doan két do Hop tac xa xay cho cu
M khi con séng khoang nam 2009 va c6 02 gian nha bép do vg chong ba H xay
nam 1995 cho cu M va mdt s tai san khac ciing nhu cac cay cdi trén dat bao gom:
01 tudng bao loan, 01 cong da cii, 01 giéng nude, 18 cdy chudi, 02 cay dau, 02 cay
mit, 02 cay xoan, 03 cdy na, 01 cay xoai ba H khong yéu cau Toa 4n giai quyét.

Bi don ba Hoang Thi P do ngudi dai dién theo uy quyén 1a Ong LAm Quang
A trinh bay: Ba P 1a con d¢ cua cu Hoang Vian G va cu Tran Thi M. Cu G chét nim
1967, cu M chét ngay 21/3/2013. Cu M va cu G sinh duoc 02 nguoi con 1a 6ng
Hoang Vin Q va ba Hoang Thi P. Khi cu M chét c6 dé lai tai san 1a thira dét s6 94,
t& ban dd sb 51, ¢ dién tich 270,4m?, dia chi Khu X, phuong L, thanh phd V, tinh
Vinh Phdc. Ngudn géc thira dat do cy M mua cua ba J ¢ phudng L, thanh phd V,
mua sau khi cu G chét duoc khoang hon chuc nim va tao dung thira dat d6. Hién
trén dat c6 mot ngdi nha tinh nghia do Uy ban nhan dan phuong L, thanh phé V
xay cho cu M khi con song khoang nam 2009 va c6 02 gian nha bép do vo chong
6ng Q, ba H xay nam 1995 cho cu M va mot so tai san khac nhu ba H trinh bay.
Thira dat nay hién nay do ba P dang quan 1y.

Trude khi chét, ngdy 26/4/2006 cu M da 1ap di chuc dé lai cho ba P va dng
Q duoc thira ké thira dat néu trén, cu thé: Ong Q dugc hudng 3/4 thira dat bang
200m?, con ba H dugc hudng 1/4 thira dat bang 70m?” ¢ céc chiéu tiép gidp cu thé
va c6 nhitg nguoi 1am chung. Bén ngdy 16/6/2008, ban di chic nay duoc Uy ban
nhan dan phuong L, thanh phd V xac nhan. Cu M sinh sdng tai nha va dat néu trén
dén nam 2011 thi vao tinh Binh Duong sdng cling vo chdng 6ng Q, thang 6/2012
thi ba P d6n cu M vé thanh phd V sinh song. Dén ngay 21/3/2013 cu M qua doi.
Nay ba H xuit trinh ban di chic cua cu M dé lai toan bo thira dat s6 94, to ban dd
s6 51, dia chi thira ¢at & Khu X, phuong L, thanh phd V, tinh Vinh Phic c6 dién
tich 270,4m* cho ba Lé Thi H 12 sai, vi cu M gia yéu lai khdng biét chir nén khong
thé 1ap di chiic duoc. Tai san cta cu M chét dé lai o thanh phd V nén noi lap di
chic phai 1a thanh phé V 1a noi ¢6 tai san. Ban than ba P ciing duoc cu M lap di
chic cho va c6 xac nhan cia Uy ban nhan dan phuong L, thanh phd V 1a noi co
thira dat dé lai. Hon nita, cu M c¢6 02 ngudi con dé duy nhat 13 ba va 6ng Q, cu va
cac con chua bao gid co xich mich v6i nhau, trong khi cu M chi ¢ cling vo chong
ba H, dng Q khoang 01 nim ma cu lai dé lai toan bo tai san cho con dau 1a ba H 1a
khong dtng. Nay ba H khai kién yéu cau c¢6ng nhan di chiic ma cu M lap cho ba H
la hop phép va doi chia di san thira ké theo di chlic va budc ba P phai tra lai thira
dat néu trén ba P khong ddng y. Ba dé nghi Toa an giai quyét theo quy dinh cia
phap luat. D6i vi mot ngdi nha tinh nghia do Uy ban nhan dan phuong L, thanh
phd V xay cho cu M khi con song khoang nam 2009 va c6 02 gian nha bép do vo
chong 6ng Q, ba H xay nam 1995 cho cu M va mot sb tai san khac ciing nhu cac
cdy cbi trén dat bao gdbm: 01 tudng bao loan, 01 cong da cii, 01 giéng, 18 cay
chubi, 02 cay dau, 02 cay mit, 02 cdy xoan, 03 cdy na, 01 cdy xoai 1a cia cu M xay
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dung va trong, khong ai cham sdc, cai tao gi. Ban than ba ciing khéng ¢ cong strc
dong gop, cai tao, trong coi va trong cac cay cdi ndy. Vi vy, ba khong yéu cau
Toa an giai quyét.

Nguoi co quyén loi nghia vu lién quan, ong Hoang Vin Q do ngudi giam
ho cho dng Q, ba Lé Thi H (vo 6ng Q) ty quyén cho Ong Tran Vin T trinh bay:
B6 dé 6ng Hoang Vian Q 1a cy Hoang Vin G chét nam 1967 va cu Tran Thi M chét
nam 2013, hai cu sinh dugc hai ngudi con 1a 6ng Hoang Van Q va ba Hoang Thi P,
khi con séng cu M da tao lap duoc khdi tai san nhu ba H, ba P d3 xac nhan. Do
6ng Q bi Toa an nhan dan thi xa D, tinh Binh Duong tuyén bd mét ning luc hanh
vi dan su, ba H 1a vo 6ng Q la nguoi giam ho, ba H dé nghi Toa an cong nhan ban
di chtc lap ngay 19/3/2012 tai Van phong Cong ching I, tinh Binh Duong do cu
Tran Thi M 1ap 13 hop phép.

Nguoi c6 quyén loi nghia vu lién quan, Van phong Cong chung I trinh bay:
Ngay 19/3/2012, Vian phong Cong ching I da chimg nhan ban di chic cua cu Tran
Thi M véi ndi dung dung nhu vin ban cong chimg s6 002073 quyén sé 01-TP/CC-
SCC/HPGD ngay 19/3/2012. Tai thoi diém c6ng chimg cu Tran Thi M hoan toan
minh man, da nang lyc hanh vi dan su. Trudc do, vao ngay 08/02/2012 strc khoe
tinh than cua cu M duoc Bénh vién da khoa thi x3 D, tinh Binh Duong chirng nhan
da minh méan dé 1ap di chlc. Cu M hoan toan tu nguyén diém chi vao ban di chlc va
diém chi vao ban di chiic trudc mat ngudi 1am ching 14 ba Lé Thi Thanh T1, dia chi
o thon X1, G1, L1, Lam Déng va truéc mat Cong ching vién L& Van H1. Cu M
tuyén b du thao ndi dung di chiic trude mat Cong chimg vién va ngudi 1am ching.
Trén co s& d6 Cong chimg vién chuyén du thao nay cho nhan vién danh may, nhan
vién danh may hoan tit toan bd noi dung di chlc theo y nguyén caa cu M, khi d6
Cong chung vién doc lai toan bd ndi dung di chic cho cu M va nguoi lam chiang
nghe, nghe xong cu M déng y véi ndi dung ma Cong ching vién da doc, dong thoi
cu M diém chi vao ban di chic nay truée sy ching kién ciia Cong chimg vién va
ngudi 1am chimg. Vian phong Cong chimg I xin ving mit tai cac budi 1am viéc, hoa
giai va xét xu.

Nguoi lam ching, chi Lé Thi Thanh T1 trinh bay: Chi khéng c6 quan hé ho
hang, quen biét cu Tran Thi M va ba Lé Thi H. Ngay 19/3/2012, chi c¢6 lam ching
cho viéc cu Tran Thi M lap di chiic dé lai di san thira ké cho ba Lé Thi H. Viéc lap
di chuc d6 tai Van phong Cong ching I, tinh Binh Duong, sé 105B/14 Quéc 16 K,
khu ph6 No6i Hoa 2, phuong B, thi x4 D, tinh Binh Duong. Viéc 1ap di chlc c6 mit
cu Tran Thi M, Cong ching vién Lé Van H1, mot nhan vién Van phong cong ching
(chi khong biét tén) va chi. Tai Van phong Cong chimg I cu Tran Thi M tuyén b 1a
sau khi cu M qua doi, cu M dé lai toan bd quyén st dung dat tai thira dat s6 94 to
ban db sb 51, dia chi thira dat & Khu X, phudng L, thanh phd V, tinh Vinh Phdc ¢6
dién tich 270,4m* theo gidy chimg nhan quyén sir dung dat s6 BH 032241 do Uy
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ban nhan dan thanh phd V cap ngay 12/12/2011 mang tén cu Tran Thi M cho ba Lé
Thi H, sinh ndm 1963, tr( tai Y1, khu A, khu phd O, phuong B, thi x4 D, tinh Binh
Duong. Ngoai ra, cu M khong dé lai di san thira ké néu trén cho ai khac. Khi tuyén
bd n6i dung di chlic cu M rat minh méan. Vi thdy cu M khéng biét chir nén sau khi
lap di chlc xong, Cong ching vién doc ndi dung di chuc cho cu M nghe thi cu M tu
nguyén lan tay diém chi vao di chic nay. Chi va cu M khi ky va diém chi vao ban di
chic trude mat Cong ching vién. Noi dung ban di chuc dang véi ndi dung ma cuy M
tuyén bé.

Vi ndi dung trén, tai ban an s6: 01/2017/DS-ST ngay 30/3/2017 ciia Toa an
nhan dan thanh phd V d3 ap dung cac Piéu 646, 648, 649, 652, 653, 657, 658,
khodn 3 Diéu 662 va khoan 5 Diéu 667 clia Bo luat dan sy ndm 2005; khoan 2
Diéu 37 cua Luat cdng chimg nam 2006; cac Diéu 26, 147, khoan 2, khoan 3 Diéu
228, khoan 2 Diéu 229, 271 va 273 cta B luat té tung dan su nam 2015; Phap
lénh vé an phi, I& phi Toa an nam 2009, chap nhan yéu cau khdi kién chia thira ké
theo di chdc cuaa ba Lé Thi H, xur:

1. Cong nhan di chuc do cu Tran Thi M lap ngdy 19/3/2012 tai Van phong
Cong chung I, tinh Binh Duong, ndi dung cho ba Lé Thi H dugc huong toan bo
quyeén str dung dt tai thira dit s6 94, to ban do sé 51, dién tich 270,4m? & Khu X,
phudng L, thanh phd V, tinh Vinh Phc, theo gidy chimg nhan quyén sir dung dat sb
BH 032241 do Uy ban nhan dan thanh phé V cap ngay 12/12/2011 mang tén cu
Tran Thi M la hop phap.

2. Budc ba Hoang Thi P phai tra lai thira dat s6 94, to ban d6 s6 51, dién tich
270,4m* & Khu X, phuong L, thanh phé V, tinh Vinh Phdc, theo gidy chimg nhén
quyén st dung dat s6 BH 032241 do Uy ban nh&n dan thanh phd V cip ngay
12/12/2011 mang tén cy Tran Thi M cho ba Lé Thi H. Thira dat c6 cac chiéu, canh
va kich thudce nhu sau:

- Phia Pong giap ho ba Tran Thi O1, canh BC kich thudc 12,28m;

- Phia Tay giap duong ngd, canh GH kich thudc 1,06m; canh HI kich
thudce 4,34m;

- Phia Nam giap duong ngd, canh CD kich thudc 15,27m; canh DE Kich
thuoc 4,45m; canh EF kich thudc 3,76m; canh FG kich thuéc 1,75m,;

- Phia Bic gidp ho ba Tran Thi O1, canh AB kich thudc 10,12m va ho ba
Hoang Thi A1 canh IK kich thudce 1,02m; canh KM kich thude 16,75m; canh MA
kich thudc 6,37m (c6 so d6 thira dat kém theo).

3. Tam giao cho ba Lé Thi H quan 1y cac tai san va cdy cdi 1am 1c trén dat
bao gém: 01 nha cap 4, 01 bép, 01 tudng bao loan, 01 cong, 01 giéng, 18 ciy
chubi, 02 cay dau, 02 cdy mit, 02 cay xoan, 03 cdy na, 01 cAy x0ai.



Bén 4n con giai quyét vé an phi, quyén khang cdo, quyén yéu cau thi hanh 4n
theo quy dinh cua phap luat.

Ngay 13/4/2017, bi don ba Hoang Thi P khang cdo toan b ban an, de nghi
khong cong nhan ban di chiic cu Tran Thi M 1ap ngay 19/02/2013; d nghi hity ban an
s6: 01/2017/DS-ST ngay 30/3/2017 ctia Toa &n nhan dan thanh phd V

Tai Ban 4n dan su phiic tham sb 06/2018/DS- PT ngay 26/01/2018 cta Toa
4n nhan dan tinh Vinh Phtc d3 cin ¢t vao khoan 3 Diéu 308 ctua Bo luat to tung
dan su. Hay ban an dan sy so thim sé 01/2017/DS-ST ngay 30/3/2017 cta Toa an
nhan dan thanh phd V va chuyén hd so vu 4n cho Toa an cép so tham giai quyét lai
vu an theo thu tuc so tham.

Tai Ban an s6 20/2019/DS-ST ngay 27/11/2019, Toa &n nhan dan thanh ph
V d3 ap dung cac Diéu 26 va 147, khoan 2, khoan 3 Diéu 228, khoan 2 Piéu 229,
271 va 273 B lut T6 tung dan sy; Dicu 646, 648, 649, 652, 653, 657, 658 B¢ luat
Dan sy ndm 2005; Diéu 46, 53, 57, 58, 59, 644 va Dicu 688 B luat dan sy nim
2015; khoan 2 Diéu 37 Luat cong chimg nam 2006; Phap 1énh an phi, 1¢ phi Toa an
nam 2009; Nghi quyét s6: 326/2016/UBTVQH14 ngay 30/12/2016 ctua Uy ban
thuong vu Quéc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan ly va st
dung an phi va I¢ phi Toa an.

1. Chap nhan mdt phan yéu cau khoi kién chia thira ké theo di chiic ciia ba
Lé Thi H, xir: Cong nhan mot phan di chuc do cu Tran Thi M 1ap ngay 19/3/2012
tai Van phong Cong chiing I, tinh Binh Duong, chia cho ba Lé Thi H dugc hudng
180,26m? dét trong thira s6 94, t& ban d6 s 51, tai Khu X, phudng L, thanh phd V,
tinh Vinh Phtc cu thé cac chiéu canh nhu sau:

- Phia giap dudng vao ho ba Tran Thi O1, canh BC kich thuéc 12,28m:
- Phia giap phan dat giao cho 6ng Hoang Vin Q (do ba H 13 nguoi giam
h¢), cach K D kich thudc 8,91m;

- Phia giap duong ngd, canh CD' kich thudc 14,29m;

- Phia ho ba Tran Thi O1, canh AB kich thudc 10,12m va ho ba Hoang Thi
Al canh MA kich thuéc 6,37m, canh K’M kich thudc 5,59m (c6 so do thira dat
kém theo).

2. Chia cho 6ng Hoang Van Q (do ba Lé Thi H Ia nguoi giam ho) duogc
hudng 90,13m? dat trong thira s6 94 t& ban d6 sb 51, tai Khu X, phudng L, thanh
phé V, tinh Vinh Phuic va giao cho ba H 1a ngudi giam ho cua 6ng Q quan 1y phan
dién tich dat trén cu thé cac cac chiéu canh sau:

- Phia gip phan dét giao cho ba Lé Thi H, cach K D kich thuéc 8,91m;

- Phia giap duong ng0, canh D’D kich thudc 0,98m; canh DE kich thudc
4,45m; canh EF kich thuéc 3,76m; canh FG kich thudc 1,75m; canh GH kich
thudce 1,06m; canh HI kich thudc 4,34;(c6 so d6 thira dat kém theo).
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Giao cho ba Lé Thi H va 6ng Hoang Van Q (do ba H 1a nguoi giam ho cua
6ng Q) quan 1y va str dung tai san, cdy cbi lam 16c trén dat dugc giao.

3. Budc ba Hoang Thi P phai tra lai cho ba Lé Thi H va 6ng Hoang Van Q
(do ba H 1a nguoi giam ho) thira dat sé 94, to ban d6 sb 51, dién tich 270.4m? tai
Khu X, phuong L, thanh phd V, tinh Vinh Phuc, theo gidy ching nhan quyén st
dung dat sé BH 032241 do UBND thanh phd V cip ngay 12/12/2011 mang tén cu
Tran Thi M.

Ngoai ra ban an con tuyén vé an phi, quyén yéu cau thi hanh an va quyén
khang céo cho cac duong su.

Ngay 17/12/2019, bi don ba Hoang Thi P c6 don khang céo, dé nghi Toa an
cap phuc tham huy toan b ban an so tham do chua lam rd c6 hay khong sy gia
mao chit ky ctia nguoi [am chig trong Di chuc cua cu M 18p ngay 19/3/2012; can
ctr ching minh cu M con minh man khi 1ap di chic ngay 19/3/2012; khong ap
dung An 1& s6 05/2016 ctia Hoi ddng Tham phan Toda an nhan dan tdi cao dé ghi
nhan cong stc ctia ba P trong viéc quan 1y, ton tao di san thira ké.

Tai phién toa phuc thAm: Nguoi dai dién hop phap ciia nguyén don van giir
nguyén yéu cau khoi kién; bi don dé nghi Toa an cip phuc tham huy 4n so tham
tham.

Pai dién Vién kiém sat nhan dan tinh Vinh Phuc phat biéu quan diém:

Vé t6 tung: Tham phéan va Hoi dong xét xir da chap hanh dung cac quy dinh
ctia Bo luat TS tung dan sy trong qué trinh giai quyét vu an. Cac duong su da duoc
thuc hién cac quy dinh cua Bo luat T tung dan sy.

Vé duong 16i giai quyét vu an: Pé nghi Hoi dong xét xir chap nhan khang
céo ctia bi don. Ap dung khoan 3 Piéu 308 B luat T6 tung dan sy huy ban an sd
20/2019/DS-ST ngay 27/11/2019 ctia Toa 4n nhan dan thanh phd V, giao hd so cho
Toa an cap so tham giai quyét lai theo thu tuc chung.

NHAN PINH CUA TOA AN:
Sau khi nghién ctru cac tai liéu co trong hd so vu an dd dugc tham tra tai
phién toa, Hoi dong xét xir nhan dinh:

[1] Vé t6 tung: Pon khang céo cta ba Hoang Thi P 1a hop 1¢ theo Quyét
dinh chap nhan viéc khang cao qua han s6 01/QD-PT ngay 05/02/2020 cta Toa an
nhan dan tinh Vinh Phuc.

[2] Vé noi dung khang cao ciia bj don, Hoi dong xét xir phuc tham nhan
thay:

[2.1] Cu Tran Thi M va cu Hoang Vin G két hon va sinh duoc 02 nguoi con
gém ong Hoang Van Q va ba Hoang Thi P. Nam 1967 cu G chét. Khoang hon 10
nam sau khi cu G chét thi cu M nhan chuyén nhuong cua cu Cam & phuong L,
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thanh phd V thira dat s6 94, to ban dd sb 51, dién tich 270,4m? tai Khu X, phuong
L, thanh phd V, tinh Vinh Phuc. Ngay 12/12/2011, cu M da duoc UBND thanh
phd V cip Gidy ching nhan quyén sir dung dat s6 hiéu BH 032241, sé vao sb cap
Gidy chting nhan quyén st dung dat CH 00985. Ngay 21/3/2013, cu M chét. Di
sdn cta cy M dé lai 13 thira dat s6 94, t& ban d6 sb 51, dién tich 270,4m* & Khu X,
phuong L, thanh phd V, tinh Vinh Phlc, theo gidy ching nhan quyén st dung dat
s6: BH 032241 do Uy ban nhan dan thanh phé V cap ngay 12/12/2011 mang tén cu
Tran Thi M. Trén dat c6 01 ngdi nha cip 4 (nha tinh nghia) do UBND phudng L,
thanh phd V xay cho cu M khoang nam 2009; 02 gian cong trinh phy do vo chong
ba H xay khoang nam 1995 cung cdy cdi 1am 1dc trén thira dat.

[2.2] Cu Tran Thi M 1a nguoi khong biét chit. Trude khi chét, cu Tran Thi M
c6 1ap 02 ban di chuc, cu thé:

Ngay 26/4/2006 cu M doc ndi dung va nhd ba Nguyén Thi F1 ghi ho di
chuc, co su chung kién cua 6ng Nguyén Pic Ul, 6ng Pham Nhi N1. Ngay
16/6/2008 c6 xac nhan cia UBND phuong L vé viéc dinh doat thira dat cu M dang
& tai Khu X, phuong L, thanh phd V, tinh Vinh Phuc c6 dién tich 270m?

Ngay 19/3/2012 cu M tiép tuc 1ap ban Di chiic tai Van phong Cong chimg I,
dia chi tai E, KP O, phuong B, thi xa D, tinh Binh Duong vé viéc dinh doat thira
dat sb 94, to ban dd sé 51, dién tich 270,4m? tai Khu X, phuong L, thanh phd V,
tinh Vinh Phuc ¢6 su ching kién ciia chi Lé Thi Thanh T1 va Cong chtng vién Lé
Vian H1.

[2.3] Xét tinh hop phép cta Di chiic do cy Tran Thi M lap lan thir nhat ngay
26/4/2006, dugc UBND phuong L xac nhan ngay 16/6/2008:

Di chiic thé hién ndi dung: Tén t6i 1a Tran Thi M, hién nay toi da gia va yéu
nén khong biét song chét liic nao, dé cho cac con t6i sau nay khong co sy va cham
va tranh chép v6i nhau. Hién tai 16 dat toi dang & c6 dién tich 270m” (tai Khu X,
phuong L, thanh phd V, tinh Vinh Phuc) t6i chia ra nhu sau: Con trai toi 13 Hoang
Vin Q duoc hudng % 16 dit bang 200m?; con gai toi 14 Hoang Thi P dugc hudng
1, 16 dat bang 70m®. Tbi cho con gai toi & phan mit bang ding sau giap nha 6ng
K1, bén canh gidp coéng di nha 6ng K2, dang trudc giap duong di lién xém. Toi
viét di chiic nay dé lai sau khi t6i mat dé 1am bang chtmg cho cac con t6i sau nay.
Vay nho chinh quyén dia phuong thuc hién theo di chic cia t6i. Liic ndy t6i van
con minh man va doc cho chi Nguyén Thi F1 cing song tai Khu X viét lai ho toi
ban di chiic ndy vi toi khong biét chit.

Di chic dugc lap ngay 26/4/2006. Phia dudi di chiic thé hién vé viéc cam
két ctia nguoi viét ho ba Nguyén Thi F1 ching nhan nhimg 16i cu M doc cho ba F1
viét 1a dung sy thuc, khong ghi thém, bst gi. Pong thoi thé hién co ngudi chimg
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kién vé viéc cu M doc cho ba F1 viét di chuc 1a dung ciia ong Nguyén Puc Ul va
6ng Pham Nhu N2. Di chuc ¢ diém chi cta ngudi 1ap di chuc 1a cu M.

Ban di chiic trén thé hién duoc UBND phuong L xac nhan ndi dung: Ban di
chiic ctia ba Tran Thi M duoc lap tai phuong L. Piém chi x4c nhan tai tru s&
UBND phudng L ngay 13/6/2008. C6 chit ky ctia can b tu phap 1a ong Nguyén
Trung T2 va c6 xac nhan cta ong Tran Dinh T2 — Phé Chu tich UBND phuong
ngay 16/6/2008.

Do cu M la nguoi khong biét chit, nén cin cr theo khoan 3 Diéu 652 B9 luat
dan sy ndm 2005 (khoan 3 Diéu 630 Bo luat Dan sy nam 2015) quy dinh: Di chtc
hop phép cta ngudi khong biét chit phai duoc ngudi 1am ching lap thanh vin ban
va c6 cong chung hodc chung thuc.

Qua trinh giai quyét vu an, Toa 4n cép so tham khong yéu cau duong sy
cung cap ban di chuc gdc, dong thdi khong 1dy 101 khai ctia nguoi viét ho di chuc 1a
ba Nguyén Thi F1, nguoi chimg kién cu M 1ap di chuc 1 6ng Nguyén Dic U1, 6ng
Pham Nhu N2, xac minh 1am rd vé viéc xac nhan cia UBND phuong L vao ban di
chic ciing nhu viée luu giit ban di chuc trén trén dé xem xét vé ¥ chi ctia cu M khi
lap di chiic, vé tinh hop phap cua ban di chuc, tir d6 cap so tham da nhan dinh ban
di chdc do cu M 1ap khong dang thu tuc va khong tuan theo quy dinh tai khoan 1
Piéu 658 BLDS niam 2005 (quy dinh vé thu tuc 1ap di chic tai co quan cong chimg
hoic Uy ban nhan dan x4, phuong, thi trin) 12 chua thu thap day du tai liéu, ching
ctr dé danh gia tinh hop phap cua ban di chuc, dong thoi ap dung chua ding quy
dinh cua phap luat ddi vai viee 1ap di chuc cua cu M.

[2. 4] Xét tinh hop phéap cta Di chuc do cu Tran Thi M 1ap ngay 19/3/2012
tai Van phong Cong ching I (nay la Van Phong Cong chimg D):

Theo Di chuc trén c6 ndi dung: Tai Van phong Cong chung I, toi ky tén
dudi day 1a ba Nguyén Thi M... trong trang thai tinh thin minh man, sang sudt
theo Gidy kham strc khoe do Bénh vién Pa khoa thi xd D, tinh Binh Duong cip
ngay 08/02/2012, toi lap di chuc nay dé lai tai san 1a toan bd quyén st dung dat tai
thira dat s6 94, to ban d6 s6 51, dia chi thtra dat tai Khu X, phuong L, thanh phd V,
tinh Vinh Phiic ¢6 dién tich 1a 270m?®... dé lai cho ba Lé Thi H ... Ngoai ra khong
dé lai di san thira ké néu trén cho bat ky ai. Pé lam chung cho viée lap di chuc, toi
c6 mo1 nguot lam ching 1a ba Lé Thi Thanh T1... Nguoi lam ching trén 1a do t61
moi dén ... Toi d3 dugc nghe cong ching vién doc lai ndi dung di chic ndy va xac
dinh di chtic da duoc ghi chép chinh xac, thé hién dung theo ¥ chi va nguyén vong
clia toi, toi dong y toan bd ndi dung ghi trong di chic va ky tén, diém chi vao di
chuc nay trudc sy c6 mat cua Cong ching vién.



Phia dudi noi dung 1ap di chiic c6 diém chi cia cu M va thé hién nguoi lam
chtng Lé Thi Thanh T1 chimng kién cong chimg vién doc lai ndi dung di chiic cho
cu Tran Thi M nghe, dng ¥ toan bd ndi dung ghi trong di chuc va diém chi vao di
chuc (But luc 316-317) .

Tuy nhién, theo hd so dé nghi cong ching dbi véi di chuc cia cu M thé hién:
Pb6i véi Phiéu kham sirc khoe ngay 08/02/2012 — 1a tai liéu Van phong Cong
ching I can cu dé xac dinh tinh trang suc khoée, trang thai tinh than minh man,
sang sudt ciia cu M, thi Phiéu kham strc khoe trén thé hién don vi ban hanh 1a
Trung tdm Giam dinh Y khoa Phap Y — S¢ Y té Binh Duong va c6 dong dau treo
la Bénh vién Pa khoa thi xa D, nhung phia dudi thé hién Bac sy Két luan thudc
Khoa Kham bénh — Hoi strc cép cuu cua Bénh vién DPa khoa thi xa D; déng thot ¢co
chit ky cua Giam ddc va dong dau ctiia Bénh vién Pa khoa thi xa D (Bt luc 308).
Toa an cép so tham chua x4c minh lam rd ddi v6i Bénh vién Pa khoa thi x3 D hay
Trung tdm Giam dinh Y khoa Phép Y hodc S¢ Y té ddi voi viéc mau thudn trong
viéc ban hanh Phiéu kham strc khoe cho cu M néu trén dé tir d6 1am co s& dénh gid
tinh khach quan ctia Phiéu kham strc khoe cho cu M.

Ngoai ra, dbi véi chi Lé Thi Thanh T1 la nguoi lam ching trong khi cu M
lap di chiic tai Van phong Cong chung I thé hién ¢6 sy mau thuin nhu: Tai Di chuc
1ap ngay 19/3/2012 thé hién ngudi lam ching chi Lé Thi Thanh T1 do cu M moi
dén (Bt luc 316; 317); tai bién ban lay 1oi khai ngay 06/5/2016 tai tru s& Toa an
nhan dan huyén L1, tinh Lam Déng, chi Lé Thi Thanh T1 lai trinh bay chi lam
chung cho viéc cu M 1ap di chic tai Van phong Coéng ching I la do ngay
19/3/2012 chi dén Van phong Cong ching I cling ban tén U1 (khong nhéd rd ho va
dia chi ctia anh U1) lam moi gi6i dat dai dé cong chung Hop dong chuyén nhuong
quyén st dung dat, chi da ching kién cu M tuyén bd nodi dung di chuc dé Vian
phong cong chimg ghi lai, sau d6 Cong chiing vién doc lai ndi dung di chuc cho cu
M nghe, cu M tu nguyén lan tay vao di chuc, chi ky va diém chi vao di chac (But
luc 94). Tai bién ban xac minh ngay 10/9/2017 cua Toa an nhén dan tinh Vinh
Phuic tai Vin phong Céng chimg I thi Van phong Cong chtng I cung cap: Chi Lé
Thi Thanh T1 — nguot lam ching trong di chuc ngay 19/3/2012 do cu M lap tai
Vin phong Cong chimg I 1a Ké toan 1am viéc tai Van phong Cong chimg I vao
nam 2012. Do cu M, ba H khong moi duge nguoi lam chirng nén Van phong da chi
dinh c6 Tam lam chung cho cu M va ba H (But luc 220).

Qua trinh giai quyét vu an, bj don dé nghi xac dinh tinh khach quan cta
nguoi lam chung 1a chi Lé Thi Thanh TI ddi vé6i di chic cia cu M 1ap ngay
19/3/2012 do c6 nhitng mau thuin néu trén, dong thdi nhin mat thudng thiy rang
chir viét va chir ky cta chi T1 trong cac ban di chiic 1ap tai Vin phong Cong chimg
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| so voi chit ky va chit viét cua chi T1 trong Bién ban lay 101 khai ngay 06/5/2016
khong gidng nhau. Vi vay, dé danh gia tinh khach quan ctia ngudi 1am ching trong
viéc 1ap di chic cia cu M, tr d6 lam can ctr xac dinh tinh hop phéap cua di chuc
duogc 14p ngay 19/3/2012 va 1am cin ctr cho viée giai quyét vu an, xét thiy viéc dé
nghi giam dinh chir ky, chit viét cua chi T1 trong di chuc 1ap ngay 19/3/2012 véi
chit ky, chit viét ciia chi T1 trong bién ban ldy 15i khai ngay 06/5/2016 theo dé
nghi ciia bi don 1a can thiét.

Tai phién toa phtc thim, nguyén don ciing dong ¥ dé nghi giam dinh chi
ky, chit viét ctia chi T1 theo quan diém cua bi don va cung cip ban di chlc ngay
19/3/2012 ¢6 chit ky gbc cua chi T1 cho Toa 4n dé lam tai liéu cho viéc trung cau
giam dinh. Do c¢6 nhitng vi pham va tinh tiét m&i néu trén, ma tai phién toa phiic
tham khong thé khic phuc, bd sung dugc va dé bao dam quyén khang céo cia
duong su can hiy ban 4n so tham, giao ho so cho Toa 4n cap so tham xét x lai.

[3] Vé an phi: An phi dan sy so tham s& xem xét khi giai quyét lai vu an; an
phi dan su phuc thim ba Hoang Thi P khong phai chiu nén duoc tra lai tién tam
ung an phi da ndp tai Cuc thi hanh an dan sy tinh Vinh Phtc.

Vi cac 1€ trén,

QUYET PINH:

Ap dung khoan 3 Piéu 308 ctia Bo luat T6 tung dan sy;

Huy Ban dén s an sb: 20/2019/DS-ST ngay 27 thang 11 nam 2019 cua Toa
a4n nhan dan thanh phd V va chuyén ho so vu an cho Toa 4n cép so tham giai quyét
lai theo thu tuc so tham.

Vé an phi dan su phuc thim: Ba Hoang Thi P khong phai chiu nén duoc tra
lai tién tam tmg 4n phi 300.000d (Ba trim nghin dong) di ndp theo bién lai thu s6
AA/2017/0008472 ngay 08/01/2020 ctia Cuc thi hanh an dan sy tinh Vinh Phdc.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Vinh Phic; Tham phan - Chii toa phién toa

- TAND thanh pho V;

- VKSND thanh phd V;

- Chi cuc THADS thanh phé V; P ky

- Cuc thi hanh an dan sy tinh Vinh Phuc;

- Cde duong su; Nguyén Thi Thu Ha

- Luu ho so vu an.
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