TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH PHUOC Doc 1ap — Tw do — Hanh phuc

Ban 4n sd: 16/2018/DS-PT

Ngay: 07/02/2018

V/V: “Tranh chap vé boi thuong

thiét hai ngoai hop dong (do stc
khoe bi xdm pham)”

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH PHUOC

- Thanh phéin Hpi dong xét xir phiic tham géom co:

Tham phéan — Chii toa phién Toa: Ong Nguyén Vian Nhan

Cdc tham phén: Ong Nguyén Vian Khuong

Ong Bui Vin Binh

- Thar ky phién toa: Ba Nguyén Thi Tam - Thu ky Toa 4n nhan dan tinh Binh
Phudec.

- Pqi dién Vién kiém sdt nhan dan tinh Binh Phuwéc tham gia phién toa: Ba
Tran Thi Hué - Kiém sat vién.

Trong cac ngay 01, 07 thang 02 nam 2018, tai tru s& Toa an nhan dan tinh Binh
Phudc xét xtr phic tham cong khai vu an Dan sy thu 1y sb: 116/2017/TLPT-DS ngay
02/11/2017 vé viéc: “Tranh chap vé bdi thudng thiét hai ngoai hop dong (do strc khoe
bi xdm pham)”.

Do Ban 4n dan sy so thAm s6 08/2017/DS-ST ngay 19/9/2017 cta Toa &n nhan
dan thi xa P bi khang cao.

Theo Quyét dinh dua vy an ra xét xtr s6 130/2017/QP-PT ngay 19 thang 12 nam
2017 gitta cac duong su:

1. Nguyén don: Ong Duong Cong T, sinh nim 1957 (d4 chét).

Ba Pao Thi Hong C, sinh nim 1960 (C6 mit).

Cung dia chi: Khu phd Binh Giang 1, phuong S, thi xi P, tinh Binh Phudc.
Ngueoi thira ké quyén va nghia vu ciia nguyén don éng Duwong Céng T:

1. Ba Tran Thi N, sinh nam 1939 (Vang mit).

2. Ba Bao Thi Hong C, sinh nim 1960 (C6 mat).

3. Ba Duong Thi Thanh T, sinh ndm 1984 (C6 mat).

4. Ba Duong Thi Anh D, sinh nim 1989 (Ving mit).

5. Ba Duong Thi Ha T, sinh ndm 1993 (Ving mat).

Cung dia chi: Khu phd Binh Giang 1, phudng S, thi xa P, tinh Binh Phudc.

Pai dién theo Gy quyén cta ba Tran Thi N, ba Duong Thi Anh P, ba Duong Thi
Ha T la ba Duong Thi Thanh T (C6 mat).

Nguoi bao vé quyén va loi ich hop phép cho ba Pao Thi Hong C 1a Luat su Tran
Quéc V, Luat su ctia Cong ty ludt TNHH MTV C — Thudc doan luit su tinh Binh
Phudc (Co mat).



Dia chi: Buong H, phuong T, thi xa D, tinh Binh Phuéec.

2. Bi don: Ba Nguyén Thi H, sinh nim 1969 (C6 mit).

Dia chi: Khu phé 3, phuong T, Thi xa P, tinh Binh Phuéc.

Nguoi bao vé quyén va loi ich hop phap cho bi don ba Nguyén Thi H 1 Luat su
Nguyén Thi Q - Luat su thudc Poan Luat su thanh phé H6 Chi Minh. (C6 mit).

Pia chi: Cong ty luat H s6 23/2/8A duong 27, khu phd 9, phuong H, quan T,
thanh phé H6 Chi Minh.

3. Neuwoi khdng cdo: Nguyén don ba Pao Thi Hong C, ba Duong Thi Thanh T
va bi don ba Nguyén Thi H.

NOI DUNG VU AN:

Theo don khéi kién dé ' ngay 03/5/2007 ciia 6ng Duwong Cong T va ba Dao Thi
Héng C, don thay doz va bo sung yéu cdu khdi kién dé ngay 02/6/2016 ciia nhitng
nguwoi ké thira quyén, nghia vu t6 tung ciia éng Dwong Cong T, loi khai ciia ba
Dao Thi Hong C — Paqi dién nguyén don trong qud trinh gidi quyét vu dn va tai
phién toa:

Ngay 08/9/2001, ba Nguyén Thi H khong c6 gidy phép lai xe diéu khién phuong
tién giao thong la xe motd Dream Trung Qudc, bién kiém soat 93F1-6577 gay tai nan
giao thong cho ong Duong Cong T. Tai bién ban giam dinh phap y ngay 08/4/2002
ctia T6 chuc giam dinh phap y tinh Binh Phudc két luan ong Duong Cong T mét 94%
stc lao dong. Tai Ban an phtic thim sé 522/HSPT ngay 23/3/2005 ctia Toa phiic thim
Tda an nhan dan t6i cao tai thanh phd H6 Chi Minh xét xtr gilt nguyén ban an hinh su
so tham sd 180/HSST ngay 02/11/2004 ctia Toa 4n nhan dan tinh Binh Phudc, budc
bad Nguyén Thi H phai bdi thuong cho 6ng Duong Cong T véi téng sd tién 1a
89.761.726 (Tam muoi chin triéu bay trim sdu muoi mdt nghin bay trim hai muoi
sau) dong. Theo don khoi kién ngay 03/5/2007, 6ng Duong Cong T khdi kién yéu
cau ba Nguyén Thi H tiép tuc bdi thudng cho 6ng chi phi diéu tri va cac chi phi phat
sinh ké tir ngay 02/11/2004 dén ngay 31/3/2007 véi s0 tién 1a 88.142.000 dong.

Trong qua trinh Toa an nhan dan thi x& P xem xét gidi quyét vu an, ngay
08/5/2016 6ng Duong Cong T chét, nhimng nguoi ké thira quyén va nghia vu t6 tung
ciia 6ng Duong Cong T théng nhat thay 601 mot phan ndi dung khai kién cua don
khoi kién ngay 03/5/2007. Cu thé, rt yéu cau vé tién thude dleu tri cho 6ng Duong
Cong T sau khi ong Duong Cong T bj tai nan, dong thoi yéu cau ba Nguyén Thi H ¢6
trach nhiém boi thuong cac khoan sau:

1. Yéu cau ba Nguyén Thi H phai thanh toan s tién cong lao dong cho ba Pao
Thi Héng C hang ngay phai chim séc cho 6ng Duong Cong T, thoi gian tir ngay
23/04/2004 dén ngay 08/05/2016, mdi ngay theo cong lao dong thuc té thoi diém nay
1a 200.000d/1ngay, 1 thang 30 ngay cong.

2. Tién an cua 6ng Duong Cong T, thoi gian tinh tir ngdy 23/04/2004 dén ngay
08/05/2016, mdi ngay an 3 budi 1a 100.000d/ngay, 1 thang 30 ngay.

3. Tién ton that tinh than cta ngudi than 60 thang nhan theo murc lwong tdi thiéu
1.120.000 dong.
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S6 tién cu thé nhu sau:

S tién cong lao dong cho ngudi chim soc: 951.600.000 dong.
Tién dn ctia 6ng Duong Cong T: 475.800.000 dong.
Tién ton that tinh than cua ngudi than: 72.600.000 dong.

Téng cong cac khoan: 1.500.000.000 dong (Mot ty nim trim nghin dong).

Tai bén tw khai va trong qud trinh xét xir so’ tham, Nguwoi bdo vé quyén va loi
ich hop phap ciia bi don la ba Nguyen Thi Q trinh bay:

Bi don khong chap nhan yéu cau khai kién ctia nguyén don vi cac 1y do sau déy:

- V& thoi hiéu khoi kién: Quyén khoi kién ciia nguyén don trong truong hop nay
1a 02 nam duogc bat dau tinh tir ngay 01/01/2005 va thoi han 02 nim két thic vao
ngay 30/12/2006. Tuy nhién, dén ngay 03/05/2007 nguyén don méi ndp don khoi
kién (sau ngay 30/12/2006) 1a di qua thoi han hai nim nén nguyén don mat quyén
khéi kién.

-Vé trach nhiém boi thuong thiét hai cac khoan theo yéu cau cua nguyén don:

1. Bi don 1a ba Nguyén Thi H khéng c6 13i trong viéc lam cho 6ng Duong Cong T
bi liét phai ndam mot chd, can ctr vao: Noi dung xac dinh trong Gidy ching nhan bi
thuong s6 01/GCN-BT ctia Bo chi huy quan sy tinh Binh Phudc ngay 16/12/1999 véi
ndi dung xac nhan: Co vét thuong “bi gay 1/3 xwong dui phdi, mét mang dan vao
dau, mét mang dan ¢ bung” va Bién ban giam dinh thuong tat s6 111/2000/GPYK
ngay 22/06/2000 (trudc thoi diém xdy ra va cham giita ba Nguyén Thi H va Ong
Duong Cong T) cua Hoi dong y khoa Quén khu 7 thi ong Duong Cong T c¢6 cac vét
thuong gom:

“VT viing chdu, VT thdu bung, gay xwong don”
Két qua kham bénh: “VT thdu bung c6 bién ching xa tic rugt co hoc
VT lién swon VIII, dwong ndch giita seo 16i xdu
VTPM xwong don phai, VIPM ving chdu suy nhirong than kinh”

Trudc khi bi tai nan, 6ng Duong Cong T 1a thuong binh mat stic lao dong 61%,
can ctr quy dinh tai khoan 1, Piéu 2 Thong tu S6: 28/2013/TTLT-BYT-BLDTBXH
ngay 27 thang 09 nim 2013 noi dung “Téng ty 1& phan tram (%) tén thuong co thé
ciia mot ngudi khong duoc vuot qua 100%”, 6ng Duong Cong T ¢6 nhiéu thuong tat
dan dén viéc bj liét cling nhu su thtra nhan cua nguyén don vé viéc mot nguoi khong
thé c6 hon 100% ty 1& ton thuong co thé cho thiy viéc nguyén don khoi kién nhung
khong chimg minh dugc mdi quan hé nhan qua gitra hanh vi ctia bi don va viéc
nguyén don bj liét 1a két qua tat yéu nén viéc yéu cau bi don chi tra cac khoan tién
cong cham soc, tién an va ton that tinh than 1a khong du co s¢ vé mit phap 1y.

2. Theo dai dién nguyén don trinh bay trudc thoi diém xay ra tai nan giao thong,
ong Duong Cong T 1a thuong binh mat stre lao dong 61% da duogc huong tro cap mat
sttc mot 1an do Nha nude chi tra va hang thang éng duoc huong tién tro cdp thuong
binh nén khoan thu nhap ndy trudc hay sau khi bi tai nan déu khéng thé giam sat. Doi
v6oi nguoi cham séc nguodi bi hai 1a ba Pao Thi Héng C tai phién toa hom nay ciing
xac dinh trong gia dinh chi minh ba 1a nguoi cham séc 6ng Duong Cong T, ngoai
viéc cham soc 6ng Duong Cong T ba van kinh doanh budn ban tai nha 1a m& quéan
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ban ca phé va nudc mia v6i thu nhap mdi ngay khoang 400.000 dong va cd nhiing
thoi gian ba ban ca ban riéu dé c6 thém thu nhap. Diéu nay cho thdy ba Pao Thi
Hong C khong phai sir dung toan b thoi gian dé chdm soc 6ng Duong Cong T. Viée
ba Pao Thi Hong C yéu cau bi don bdi thu’O’ng tién cong ngudi chim soc cho ong
Duong Cong T v&i mirc 200.000 dong/1 ngay ddi véi toan thoi gian 30 ngay/1 thang
la hoan toan khong ¢6 co s theo quy dinh cua phéap luét, nén nguyén don khong co
can cur dé yéu cau ba Nguyén Thi H phai bdi thudng tién cong lao dong cua ngudi
cham séc va tién an hang ngay ciia 6ng Duong Cong T.

3. Ong Duong Cong T di chét ngay 08/5/2016 nén ba Pao Thi Hong C khong
con quyén khdi kién, ban than ba Pao Thi Hong C khong duoc quyén khai kién doi
v0i quan hé doi boi thuong thi¢t hai do suc khoe ong Duong Cong T bi xam pham
mat khac gidy 0y quyén ngay 03/5/2007 cua 6ng Duong Cong T khong c6 ndi dung
uy quyén cho ba Pao Thi Hong C thay mat 6ng Duong Cong T khoi kién va tu thot
diém 6ng Duong Cong T chét thi gidy uy quyén ciing hét hiéu lyc.

Bi don ba Nguyen Thi H: Thong nhat véi 10i trinh bay ctia ba Nguyén Thi Q -
Nguodi bao vé€ quyén va loi ich hop phap cia bi don.

Tai Béan dn dén sur so tham s6 08/2017/DS-ST ngay 19/9/2017 ciia Toa 4n nhan
dan thi xa P da quyét dinh:

[1] Dinh chi mdt phan yéu cau khai kién cia nguyén don vé yéu cau ba Nguyén
Thi H boi thuong tién thude diéu tri va tién mua dém nudc cho 6ng Duong Cong T
sau khi ong Duong Cong T bi tai nan.

[2] Chap nhan mdt phan yéu cau khai kién cta nguyén don ba Pao Thi Hong C
va 6ng Duong Cong T (Nhitng ngudi thira ké ctia ong Duong Cong T 14 ba Tran Thi
N, ba Pao Thi Hong C, ba Duong Thi Thanh T, ba Dwong Thi Anh D, ba Duong Thi
HaT).

Budc ba Nguyén Thi H phai bdi thuong cho ba Pao Thi Héng C sb tién
155.466.667 dong.

Budc ba Nguyén Thi H phai bdi thudng cho nhiing nguoi thira ké cua ong
Duong Cong T 1a ba Tran Thi N, ba Pao Thi Hong C, ba Duong Thi Thanh T, ba
Duong Thi Anh B, ba Duong Thi Ha T s tién 202.533.333 dong.

Tong cong ba Nguyén Thi H phai boi thuong cho ba Bao Thi Hong C va nhiing
nguoi thira ké cua 6ng Duong Cong T 1a ba Tran Thi N, ba Pao Thi Hong C, ba
Duong Thi Thanh T, ba Duong Thi Anh B, ba Duong Thi Ha T so tién la
358.000.000 (Ba trim nim muoi tam triéu) dong.

Ngoai ra, ban an so thim con quyét dinh vé an phi, nghia vu thi hanh 4n va
quyén khang cdo ciia cac duong su theo luat dinh.

Ngay 04/10/2017, nguyén don ba Pao Thi Hong C, ba Duong Thi Thanh T
khang c4o dé nghi Toa 4n nhan déan tinh Binh Phudc sira ban an so thim budc ba
Nguyén Thi H bdi thuong cho gia dinh ba Pao Thi Hong C tong sd tién
1.500.000.000 ddng.



Ngay 03/10/2017, bi don ba Nguyén Thi H khang c4o dé nghi Toa 4n nhan dan
tinh Binh Phudc stra ban an so thim theo huéng dinh chi yéu cau khoi kién cua
nguyén don vi hét thoi hiéu khai kién.

Tai phién toa, dai dién Vién kiém sat nhan dan tinh Binh Phudc phat biéu:

V& viéc tuan theo phap luat: Ké tir khi thu Iy vu an dén thoi diém xét xir phiic
thAm, Tham phan va Hoi dong xét xir da tudn thu ding cac quy dinh cta Bo luat tb
tung dan sy. Nhitng ngudi tham gia t6 tung chip hanh dung cac quy dinh ctua B luat
t6 tung dan su.

Vé nodi dung: Dé nghi Hoi dong xét xtr ap dung diém c, khoan 1, Diéu 289; khoan
2, Piéu 308 BLTTDS; Pidu 309 BLTTDS nidm 2015: Chdp nhan mét phan khang céo
ctia nguyén don ba Pao Thi Hong C, bd Duong Thi Thanh T stra ban 4n dan su so
tham. Khong chip nhan khang céo cta bi don ba Nguyén Thi H.

Quan diém ctia ngudi bao vé quyén va loi ich hop phéap cho nguyén don dé nghi
Hoi dong xét xir stra ban an dan sy so thAm theo huéng budc bi don phai bdi thuong
cho nguyén don tong sb tién 844.200. 000 dong.

Quan diém cua ngudi bao vé quyen va lgi ich hop phap cho bi don dé nghi Hoi
dong xét xtr stra Ban an dan sy so tham theo hudng dinh chi yéu cau khéi kién cua
nguyén don vi hét thoi hiéu khoi kién.

Sau khi nghién ctru hd so vu 4n, trén co s& xem xét day da nhimng tai liéu, chimg
ctr duoc tham van cong khai cic duong sy tai phién tod, két qua tranh luan tai phién
tod, sau khi nghe y kién cua Kiém sat vién va ctia cac duong su.

NHAN PINH CUA TOA AN:

[1] Tai phién toa phuc tham hdm nay nguyen don ba Dao Thi Héng C, ba
Duong Thi Thanh T rat mot phan yéu cau khang cdo, cu the nguyén don rat yéu cau
budc bi don bdi thu’ong sO tién thu nhap ma ba Pao Thi Hong C bi mat do cham soc
ong Duong Cong T, ti€n b01 du’ong strc khoe cho 6 ong Duong Cong T tong s tién la
655.800.000 dong. Xét thay, viéc rat mot phan yéu cau khang cao cua nguyen don la
tw nguyén khong trai v6i quy dinh cua phap luat. Hoi dong xét xir, can cur diém c,
khoan 1, Diéu 289 Bo Luat t0 tung dan sy ndm 2015 dinh chi mt phan khang cao
ctia nguyén don ba DPao Thi Hong C, ba Thao d6i véi so tién 655.800.000 dong.

[2] Xét khang cdo cua nguyén don ba Dao Thi Héng C, ba Duong Thi Thanh T
dé nghi Hoi dong x€t xur budc bi don ba Nguyen Thi H phai boi thudong cho nguyén
don tong s tién 844.200.000 dong. Hoi dong xét xir xét thay:

[2.1] Vé can cir xac dinh 16i phai boi thuong: Toa an cap so tham can cit Ban
an Hinh su so tham sd 180/2004/HS-ST ngay 02/11/2004 ciia Toa an nhan dan tinh
Binh Phudc va Ban an hinh sy phuc tham ctia Toa 4n nhan dan t6i cao sd
522/2005/HS-PT ngay 23/3/2005 x4c dinh vu tai nan giao thong giita ba Nguyén Thi
H va 6ng Duong Cong T 16i chinh 1a do ba Nguyén Thi H diéu khién phuong tién
giao thong khong ding quy dinh, dan dén viéc ong Duong Cong T bj ton that vé sic
khoe. Tuy nhién do 6ng Duong Céng T ciing c6 mdt phan 16i nén é6ng Duong Cong T
chiu 1/3 tong thiét hai, ba Nguyén Thi H chiu 2/3 tong thiét hai. Piéu 609 BLDS nim
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1995 quy dinh “Nguoi nao do 16i ¢é y hodc 16i vé y xdm pham dén tinh mang, sirc
khoé, ciia cd nhén thi phdi boi thuong”. Tai ban an Hinh su so tham sé 180/2004/HS-
ST ngay 02/11/2004 ctia Toa an nhan dan tinh Binh Phudc da giai quyét van dé bdi
thuong tu ngay xay ra tai nan dén ngay 02/11/2004. Nguyén don yéu cau bdi thuong
téng s6 tién 1a 1,5 ty v6i mbc thoi gian tir ngay 23/04/2004 den ngay 08/05/2016
(Ngay Ong Duong Cong T chét) 1a khong chinh xac. Toa 4n cip so tham giai quyét
yéu cau boi thuong véi mbe thoi gian tir ngay 03/11/2004 dén ngay 08/5/2016 (Ngay
ong Duong Cong T chét) 1a phu hop véi quy dinh tai dlem a, muc 4, phan II Nghi
quyét s6 01/2004/NQ-HPTP hudng dan ap dung mot sé quy dinh cua bo luat dan su
vé boi thuong thiét hai ngoai hop dong “Truong hop ngwoi bi thiét hai mdt hoan toan
khd néng lao déng thi nguoi bi thiét hai dwoc hwong khodn tién béi thirong cho dén
khi chét”.

[2.2] Xét yéu cau khang céo ctia nguyén don yéu cau Tda an budc ba Nguyén
Thi H bdi thuong cho gia dinh ong Duong Cong T, ba Pao Thi Hong C thu nhap ma
ba Pao Thi Hong C (vo 6ng Duong Cong T) bi mat 410.000.000 dong vi phai & nha
cham soc cho ong Duong Cong T do 6ng Duong Cong T bi tai nan nam liét mot chd.
Tda an cap so tham xac dinh 6ng Duong Cong T trudc khi bi tai nan 13 thuong binh
hang 2/4, ty 1€ thuong tat mat 61% stc khoe, ong Duong Cong T van tu chim soc
ban than, tham gia sinh hoat tai dia phuong va phu giip viéc nha, tai nan xdy ra vao
nam 2001 khién 6ng Duong Cong T mat 94% stic lao dong, tat ca sinh hoat dn uéng
hang ngay déu can co ngudi truc tiép chiam soc. Theo Nghi quyét sé 01/2004/NQ-
HDTP thi ba Nguyén Thi H phai c6 trach nhiém boi thuong chi phi hop 1y cho viéc
chim soc 6ng Duong Cong T gom chi phi hang thang cho viéc nudi dudng, diéu tri
nguoi bi thi¢t hai va chi phi nguoi cham soc nguoi bi thiét hai.

Tai bién ban x4c minh cua Toa an cip so tham (But luc 464) ngay 01/3/2017 tai
Uy ban nhan dan phuong S, thi x& P thi trude khi bi tai nan giao thong éng Duong
Cong T van c6 thé di lai sinh hoat tai dia phuong, lao dong phu gilp viéc gia dinh
binh thuong. Mic du thu nhap khong on dinh nhung ciing dam bao viéc 6ng Duong
Cong T ¢6 thé ty cham séc cho ban than va co thé gop sirc cling ba Pao Thi Hong C
lo cho kinh té gia dinh. Tai nan giao thong xay ra khién 6ng Duong Cong T mat 94%
stc lao dong va can ngudi cham soc, trén thuc té diéu nay da dan dén viéc 6ng
Duong Cong T tir mot ngudi con sic khoe lo cho gia dinh tré thanh mot nguoi khong
con kha ning lao dong, khdng thé tu cham séc ban than, moi sinh hoat déu phai phy
thudc vao ngudi khac, dan dén ba Pao Thi Hong C - vo éng Duong Cong T budc
phai danh mét phan thoi gian & bén canh 6ng Duong Cong T hang ngay dé cd thé
cham soc chdng, anh hudng dén kinh té, cuoc séng va tinh than caa cac thanh vién
gia dinh. Do d6, can xem xét giai quyét yéu cau cua ba Pao Thi Hong C vé viéc yéu
cau ba Nguyén Thi H ¢ trach nhiém boi thuong mot phan thu nhap bi mét cua ba
Pao Thi Hong C trong thoi gian cham soc dng Duong Cong T dé dam bao quyén loi
cho ba Pao Thi Hong C.

Toa an cap so tham xac dinh tir nim 2004 dén nam 2011 ngay cong lao dong
pho thong binh quén tai dia phuong c6 sy thay do6i thanh 3 giai doan (theo Bién ban
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x4c minh ngay 01/3/2017 (BL465) thé hién tién cong lao dong phd thong binh quan
tai dja phuong tir ndm 2004 dén 2006 13 100.000 déng/ngay. Tir 2007 dén 2014 1a
150.000 dong/ngay, tir nam 2015 dén 2016 1a 200.000 dong/ngay. Pay 1a mirc tién
cdng trung binh tra cho ngudi cham s6c nguoi gia/tré em tai dia phuong). Mat khac,
ba Pao Thi Hong C cho rang sau khi 6ng Duong Cong T bj tai nan dén nay, ba Dao
Thi Hong C kinh doanh budn ban tai nha dé tién chim séc 6ng Duong Cong T. Ong
Duong Cong T nam liét khong hoan toan chiém hét thoi gian trong ngay ctia ba Dao
Thi Hong C. Toa an cip so tham budc ba Nguyén Thi H boi thudng mot khoan tién
hop 1y cho ba Pao Thi Hong C trong viéc chim séc ong Duong Cong T theo mirc
bang 1/2 tién cong trung binh tra cho ngudi chim séc ngudi gid/tré em tai dia
phuong, cu thé: tir nim 2004 dén 2006 1a 50.000 dong/ngay, tir nim 2007 dén nim
2014 1a 75.000 déng/ngay va nam 2015 dén nam 2016 la 100.000 dong/ngay Xac
dinh 01 thang s€ dugc tinh 25 ngay lao dong. Toa an cap so thim xac dinh tong thu
nhap thyuc té ma ba Pao Thi Hong C bi mét tir ngay 03/11/2004 dén ngay 08/5/2016
1a 233.200.000 dong la hoan toan phu hgp dung quy dinh phép luat (2/3 tong thiét hai
cua 233.200.000 dong = 155.466.667 dong). Do dé, yéu cau khang cdo cua nguyén
don vé phan nay khong duoc chap nhan.

[2.3] Xét khang cdo ciia nguyén don yéu cau Toa an budc bi don bdi thuong tién
boi dudng stc khoe cho 6ng Duong Cong T 410.000.000 dong. Hoi dong xét xur xét
thay, theo quy dinh tai tiéu muc 1.1 muc 1 phan Il Nghi quyét 01/2004/NQ-HDTP
cua Hoi ddng Tham phan Toa &n nhan dan Téi cao thi dya theo chi dinh cta Bac si dé
xac dinh muc chi phi hop 1y cho viéc ctru chita, bdi dudng, phuc hdi sirc khoe va
chirc nang bi mat, bi giam sut cua nguoi bi thi€t hai; ba Bao Thi Héng C - bai dién
nguyén don thira nhan ba dwa ra mic yéu cau 1a 100.000 dong/ngay dua trén trung
binh chi phi ma gia dinh ba chi tra cho 03 bita dn/ngay va tién sita dé bdi dudng cho
ong Duong Cong T mdi ngdy khong theo mot chi dinh y khoa nao ma chi dya vao
kinh té cua gia dinh tuy ting giai doan dé c6 thé boi dudng cho 6ng Duong Coéng T
mot cach t6t nhat. Xét thay, viéc 6ng Duong Cong T tir mot nguoi con strc khoe tro
thanh nguoi khong con kha néng lao dong, nam liét mot chd thi can phai c6 ché do
dinh dudng t6t hon binh thuong dé co thé giam bét phan nao nhimg dau don do vét
thuong gy nén dé hoi phuc hoi strc khoe. Vi vay, yéu cau cua nguyén don vé viéc
budc bi don bdi thudng chi phi cho viéc dn uong, boi dudng cho ong Duong Cong T
hang ngay 1a phu hop. Tuy nhién, mac yéu cau tinh 100.000 dong/ngay cho khoan
thiét hai nay la chua phu hop vi gia cd thay d6i nhiéu tr ndm 2004 dén 2016 nén can
Xét lai mirc chi phi an uéng cua éng Duong Cong T moi ngay bang 1/2 tién cong lao
dong pho thong binh quan tai dia phwong. Cu thé, tir nim 2004 dén 2006 1a 50.000
dong/ngay, tir ndm 2007 dén nam 2014 1a 75.000 dong/ngay va ndm 2015 dén niam
2016 1a 100.000 dong/ngay, 01 thang dugc tinh la 30 ngay.

Tda an cap so tham xac dinh chi phi cho viéc an udng, bdi dudng sirc khoe cua
6ng Duong Cong T tir ngy 03/11/2004 dén ngay 08/5/2016 1a 279.600.000 dong la
phu hgp ding quy dinh phap luat (2/3 cua 279.600.000 dong 14 186.400.000 dong).
Do d6, yéu cau khang c4o ciia nguyén don vé phan nay khong dugc chap nhan.
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[2.4] Dbi v6i khang céo vé tién bdi thudng ton that tinh than: Ong Duong Cong
T bi tai nan dan dén phai nam liét mot chd kéo dai nhiéu nam, khong thé sinh hoat
binh thuong nhu trudc phan nao anh huong dén tdm Iy cua ca 6ng Duong Cong T va
ngudi than ctia 6ng nén can duoc xem xét boi thuong thiét hai vé ton that tinh than.
Tai phién toa phic thaim nguyén don yéu cau bdi thuong 20 thang luong tbi thiéu (tic
la 2/3 cua 30 thang theo quy dinh cua phap luat) va s tién bdi thuong la
1.210.000d/01 thang. Tai diém ¢ muc tiéu muc 1.5 muc 1 phan Il Nghi quyét s6 01
thi “Murc boi thuwong khoan tien bu dap ton that vé tinh than cho nguoi bi thiét hai
phdi cdn cir vao mike do ton that vé tinh than nhung t6i da khéng qua 30 thang luong,
tinh theo mic tdi thleu chung do Nha nudc quy dinh tai thoi diém gidi quyet bol
thirong”. Muc yéu cau boi thuong nay 1a khong trai quy dinh theo Nghi quyét sb
01/204/NQ-HDTP va Nghi dinh s6 47/2017/NDB-CP ngay 24/4/2017 cita Chinh phu
nén dugc chap nhan. Tuy nhién, Toa an cip so tham budc ba Nguyén Thi H bdi
thuong ton that tinh than 1a 2/3 cia 20 thang lwong toi thiéu 1a chua hop ly nén khang
c&o cua nguyén don vé phan nay duoc chap nhan, sira an so tham theo d6 ba Nguyén
Thi H phai boi thuong tién ton that tinh than Ia 24.200.000 dong (20 thang X
1.210.000 dong) cho nhimg nguoi thura ké quyén va nghia vu ciia nguyén don la phu
hop. Nhu vay, tong so tién ba Nguyen Thi H phai bodi thudng cho ba Pao Thi Hong C
va nhitng nguoi thira ké quyén va nghia vu t6 tung cua 6ng Duong Cong T la:
155.466.667 dong + 186.400.000 dong + 24.200.000 dong = 366.066.667 dong.

Do do, khang cao nguyén don ba Dao Thi Hong C, ba Duong Thi Thanh T duoc
chap nhan mot phan.

[3] Pi véi khang céo cuia bi don ba Nguyén Thi H dé nghi Toa 4n nhan dan tinh
Binh Phudc stra ban an so tham theo hudng dinh chi yéu cau khéi kién cua nguyén
don vi hét thoi hiéu khéi kién. Ban 4n hinh sy so thdm sb 180/HS-ST ngay
02/11/2004 cua Toa an nhan dan tinh Binh Phuéc va Ban an hinh su phtc tham cua
Toa an nhan dan toi cao s6 522/HS-ST ngay 23/3/2005 da budc ba Nguyén Thi H
phai boi thuong thiét hai ngoai hop dong do sirc khoe bi xam pham cho 6ng Duong
Cong T, tong thiét hai duoc tinh dén ngay xét xir so tham (ngay 02/11/2004), cac ban
an trén da nhan dinh “Con cdc khodn chi phi diéu tri thwong tich cing nhuw cdc chi
phi hop Iy khdc phat sinh sau khi xét xur so tham sé dwoc tach ra dé gidi quyet bang
vu dn khac khi ong Duong Cong T co yéu caw’ > do ong Duong Cong T van phai tiép
tuc diéu tri vét thuong do tai nan. Viéc diéu tri vét thu’O’ng do tai nan cua ong Duong
Cong T 1a lién tuc tir ngay xay ra tai nan cho dén ngay 6ng Duong Cong T chét
(08/5/2016) nén thoi hiéu khoi kién cia nguyén don van con.

Bi don cho rang nguyén don khong chimg minh m01 quan h¢ nhan qua gitra
hanh vi cua bi don va viéc nguyén don bi liét la két qua tat yéu nén viéc yéu cau bj
don chi tra cac khoan tién cong chiam soc, tién an va ton that tinh than 1a khong hop
ly. Toa 4n cap so tham da xac dinh Bién ban giam dinh phap y s6 71/2002/GDPY
ngay 08/4/2002 ciia T6 chiic giam dinh phap y tinh Binh Phudc xac dinh 6ng Duong
Cong T mat 94% stic lao dong do thuong tich gay ra, dong thoi da dugce quyét dinh
tai ban 4n s6 1488/HSPT ngay 23/6/2004 ctia Toa phiic thim Toda an nhan dan t6i cao
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tai thanh phd HO Chi Minh c6 hiéu lyc phap luat nén ba Pao Thi Hong C khong phai
chimg minh theo diém b, khoan 1 Diéu 80 Bo luat td tung Dan sy nam 2004 (diém b,
khoan 1, Diéu 92 B¢ luat t6 tung Dan sy ndm 2015). Do d6, khang cdo caa bi don la
khong c6 cin ct nén khong dugc chap nhan.

[4] An phi dan su phuc tham: Do sira 4n so tham bi don ba Nguyén Thi H khéng
phai chiu.

Quan diém ctia ngudi bao vé quyén va loi ich hop phéap ctia nguyén don duoc
chap nhan mot phan.

Quan diém cta ngudi bao vé quyén va loi ich hop phap ctia bi don khong c6 cin
ctr khong duoc chép.

Quan diém cua Kiém sat vién dai dién Vién kiém sat nhan dan tinh Binh Phuédc
tham gia phién tda c6 cin ctr nén dugc chp nhan.

Vi céc 1€ trén:

QUYET PINH

Cén ctr diém ¢ khoan 1 Diéu 289; khoan 2 Diéu 308, Diéu 309, Diéu 313 Bo luat
T6 tung dan sy nim 2015; Can cu Nghi quyét sb 326/2016/UBTVQHI4 ngay
30/12/2016 cua Uy ban thu:ong vu Quéc hoi quy dinh vé muc thu, mién, giam, thu,
ndp, quan ly va str dung an phi va I¢ phi Toa an.

Chéap nhan mot phan khang cdo cua nguyén don ba Pao Thi Hong C, ba Duong
Thi Thanh T.

Khong chap nhan khang céo cua bi don ba Nguyén Thi H.

Stra mot phan Ban an dan su so tham sd 08/2017/DS-ST ngay 19/9/2017 cua
Toa an nhan dan thi xa P, tinh Binh Phudc.

Ap dung DBiéu 609, Piéu 613 B luat dan sy 1995, muc 1 phan II Nghi quyét
01/2004/NQ-HDTP caa Hoi dong Tham phan Toa an nhan dan Toi cao hudng dan ap
dung mot sb quy dinh cua Bo luat dan sy 1995 vé boi thuong thiét hai ngoai hop
ddng; Nghi dinh s 47/2017/ND-CP ngay 24/4/2017 caa Chinh phu quy dinh muc
lwong co so dbi vai can bo, cdng chirc, vién chac va luc luong vil trang; Phéap 1énh s6
10/2009/PL-UBTVQHI12 ngay 27/02/2009 cua Uy ban thudng vu Qudc hoi vé an
phi, 1¢ phi Toa an.

[1] Binh chi mdt phan yéu cau khoi kién cua nguyén don vé yéu cau ba Nguyén
Thi H boi thuong tién thude diéu tri va tién mua dém nudc cho ong Duong Cong T
sau khi 6ng Duong Cong T bi tai nan. Dinh chi mot phan yéu cau khang céo cua
nguyén don ba Pao Thi Hong C, ba Duong Thi Thanh T dbi vé6i viéc rit yéu cu boi
thuong sO tién thu nhap ma ba Pao Thi Hong C bi mét do cham so6c 6ng Duong Cong
T, tién boi dudng suc khoe cho 6ng Duong Cong T tong so tién 655.800.000 dong

[2] Chap nhan mdt phan yéu cau khai kién cua nguyén don ba Pao Thi Hong C
va 6ng Duong Cong T (Nhiing nguoi thira ké ciia 6ng Duong Cong T 13 ba Tran Thi
N, ba Pao Thi Hong C, ba Duong Thi Thanh T, ba Dwong Thi Anh D, ba Duong Thi
HaT).



Budc ba Nguyén Thi H phai bdi thuong cho ba Pao Thi Hong C sb tién
155.466.667 dong.
Budc ba Nguyén Thi H phai bdi thuong cho nhing nguoi ké thira quyén nghia
vu t6 tung cta nguyén don s6 tién 1a 186.400. 000 dong
Bugc ba Nguyén Thi H phai bdi thuong ton that vé tinh than cho nhitng ngudi
ké thira quyén nghia vu tb tung cua nguyén don s tién 1a 24.200.000 dong
Tong cong ba Nguyén Thi H phai bi thuong cho ba Dao Thi Hong C va nhiing
nguoi thira ké cua 6ng Duong Cong T 1a ba Tran Thi N, ba Pao Thi Hong C, ba
Duong Thi Thanh T, ba Duong Thi Anh D, bad Duong Thi Ha T sé tién la
366.066.667 dong (Ba tram Sau muoi Sau triéu khong trim sau muoi sau nghin Sau
trim sau muoi bay dong).
[3] Vé an phi:
- An phi dan su so thim: Ba Nguyén Thi H phai chiu s tién an phi dan sy so
tham 14 18.303.000 dong (Muoi tam triéu ba trim 1é ba nghin dong).
- An phi dan sy phic tham: Bi don ba Nguyén Thi H khong phai chiu. Chi cuc
thi hanh 4n dan su thj xa P hoan tra lai cho bj don ba Nguyén Thi H s6 tién 300.000
dong theo Bién lai thu tién s6 0005764 ngay 05/10/017 ctia Chi cuc Thi hanh an dan
su thi xa P.

Ké tir ngay ban dn, quyet dinh co hiéu lyc phap luat (doi véi cdc truong hop co
quan thi hanh dn c6 quyén chu dong ra quyét dinh thi hanh dn) hodc ké tr ngay co
don yéu cau thi hanh dn ciia nguoi dwoc thi hanh dn (doi voi cdc khoan tién phai tra
cho nguwoi dwoc thi hanh dn) cho dén khi thi hanh xong tdt cd cdc khodn tién, hang
thang bén phdi thi hanh én con phdi chiu khodn tién Idi ciia sé tién con phdi thi hanh
an theo mike 1di sudt quy dinh tqi khodn 2 Piéu 468 Bé ludt dan sw nam 2015,

Trieong hop bdn dn dwoc thi hanh theo quy dinh tai Diéu 2 Ludt thi hanh dn dan
sw thi nguoi dwege thi hanh dn ddn sw, ngwoi phdi thi hanh dn ddn sy c6 quyén théa
thuan thi hanh an, quyén yéu cau thi hanh dn, tw nguyén thi hanh an hodac bi cuong
ché thi hanh dn theo quy dinh tai cdc diéu 6, 7 va 9 Ludt thi hanh dn dan sw; thoi
hiéu thi hanh an duoc thuc hién theo quy dinh tai diéu 30 Ludt thi hanh dn.

Bin an phiic tham c6 hiéu lwc phap luit ké tir ngay tuyén an ./.

Noi nhén: TM. HOI PONG XET XU PHUC THAM
- VKSND tinh Binh Phudc; THAM PHAN - CHU TQA PHIEN TOA
- TAND thi xa P;

- CCTHA dan su thi xa P;

- Céac duong su; (Pa Ky)

- Luu (HS, TNV, TDS).

Nguyén Viin Nhan
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