TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH BA RIA - VONG TAU Poc 1ap - Tw do - Hanh phiic

Ban 4n s6: 01/2021/LD-PT
Ngay: 28/01/2021
“V/v: Tranh chap don phuong chdm
dut hop dong lao dong”

, _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH BA RIA - VONG TAU

Thanh phan Héi dong xét xir phiic thim gom cé:
- Thdam phén — chii toa phién toa: ong Tran Minh Bac
- Cdc tham phan: ba Nguyén Thi Quang

6ng Nguyén Minh Chau

Thuw ky Toa dn ghi bién bdin phién toa: Nguyén Thi Nga — can bd Toa an
nhan dan tinh Ba Ria - Viing Tau.

Dai dién Vién kiém sdt nhan déan tinh Ba Ria — Viing Tau tham gia phién
tda: dng Vi Duyén Truong — Kiém sat vién.

Trong cac ngay 22, 28 thang 01 nam 2021, tai tru s& Toa an nhan dan tinh Ba
Ria — Viing Tau, Xét xa phuc tham cong khai vu an lao dong thu ly sé
09/2020/TLPT-LD ngay 07/10/2020 vé “Tranh chap don phuong chiam dat hop
dong lao dong”, do ban an lao dong so tham s 02/2020/LD-ST ngay 04/8/2020 cua
Toa an nhan dan thanh phd V bi khang c4o; theo quyét dinh dwa vu 4n ra xét xtr s6
09/2020/QD-PT ngay 26/11/2020, thong bao vé viéc thay doi thoi gian xét xir phiic
tham s6 21/2020/QP-PT ngay 22/12/2020, giita cac duong suy:

1. Nguyén don: Ong Ha Ngoc B, sinh nam 1996

Pia chi: Phuong I, thanh phd V, tinh Ba Ria - Viing Tau.

2. Bi don: Cong ty c¢6 phan Du lich qudc té V. Dia chi: Phuong X, thanh phé
V, tinh Ba Ria — Viing Tau. Pai dién theo phap luat: ong Nguyén Tuén A, chirc vu:
Chu tich Hoi déng quan tri. Pai dién theo iy quyén: ba Ngo6 Thi Bich H, sinh ndm
1968, chirc vu: Phé Giam ddc; tra tai: Phuong X, thanh phd V, tinh Ba Ria — Viing
Tau. (c6 mat)

Nguwoi khang cdo: nguyén don Ha Ngoc B.
NOI DUNG VU AN:

1. Theo don khéi kién dé ngay 11/12/2019 va don khéi kién bo sung, ban
tw khai va qua trinh td tung, nguyén don Ha Ngoc B trinh bay:

Ong va Coéng ty ¢ phan Du lich quéc té V (sau day goi tit 1a Cong ty) c6 ky
bién ban thoa thuan thir viéc l1am nhan vién 1€ tan, tai duong Th, Phuong X, thanh
phd V, thoi gian thir viéc 01 (Mot) thang tir ngay 18/4/2019 dén ngay 17/5/2019.
Luong thir viéc: 3.731.000 dong (Ba triéu bay trim ba muoi mét nghin dong)/thang
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+ 802.000 dong (Tam tram 1& hai nghin dong) 21,5% béao hiém xa hoi. Hinh thuc tra
luong: Theo ngay cong lam viéc. Ky han tra lwong tir ngay 05/10 duong lich hang
thang. Trudc thoa thuan thur viée co Phiéu phong van ngay 12/4/2019, ¢6 chir ky cua
ong, ghi n6i dung: cung cap bo sung bang dai hoc va bang tleng Anh. Noi dung nay
Cong ty da viét vao sau vi ngay tur dau Ong da noéi chua co bang t6t nghiép dai hoc.

Khi phong van xin vao vi tri 18 tan, 6ng khong biét mirc luong cu thé cho
cong vi¢e nay la bao nhiéu. Nguoi phong van néi mic luong s& tiiy thudc vao ning
Iwc, vi tri cta tirng ngudi theo quy ché tra lvong ciia Cong ty.

Sau 15 ngay thu viéc Cong ty mdi dua Bién ban thoa thuén thtr viée cho ong
ky, va khi d¢6 6ng méi biét dugc mirc luong cu thé. Ong ludn hoan thanh tét cong
viéc. Hét thoi han tht viéc 01 thang nhung 6ng khong nhan duoc phiéu nhan xét cua
Cong ty. Biét quy dinh chi duoc thir viéc mot 1an, nhung vi mong muén duogc ky hop
ddng va lam 18 tan tai Cong ty, nén 6ng van tiép tuc 1am viéc. Sau khi 1am gan hét
thoi gian thir viéc 1an 2, Cong ty ¢6 dua thoa thugn thir viée lan 2 tir ngay 18/5/2019
dén ngay 17/6/2019 cho 6ng va 6ng df)ng v ky. Noi dung Thoa thuan thtr viéc 1an 2
clng giong nhu lan th&r nhat. Ong tim hiéu va biét Cong ty vi pham, ky thot gian thi
viéc v6i mot sd nguoi ba thang lién nén 6ng mudn lam 1o sai pham cua Cong ty.
Ong di gui don khiéu nai va ding 1én nhom Zalo bo phan 1¢ tin thic mic vé viéc
Cong ty ki thoa thuan thtr viéc 02 1an, khong thong bao két qua thir viéc 1a vi pham
phap luat.

Két thuc thir viéc 1an 2 1a ngay 17/6/2019, nhung Cong ty dé 6ng lam viéc
ngay 18/6/2019 méi cir ngudi dua 6ng thong bao két qua thir viéc khong dat. Ong
khong dong y voi két qua thir viéc 1an 1 do Cong ty tu phat hanh ma khdng thong
bdo cho dng, nén chi dong y nhan két qua thir viéc 1an 2. Ong ciing khong dong ¥
v6i thong bao két qua thir viéc vi nguoi ki nhan xet thu viée la Truong bo phan 18
tan, khong ding thAm quyeén, khong co quyén cho 6 ong nghi viéc.

Ong khoi kién Cong ty cd phan Du lich quoc té V vé hanh vi don phuong
cham dut hop dong lao dong trai phap luat, yéu cau:

+ Hay Gidy nhan xét két qua thir viéc ngay 15/6/2019 do vi pham Nghi dinh
05/2015/D-CP ngay 12/01/2015;

+ Kién nghi Thanh tra Lién doan lao dong thanh phd V xur phat Cong ty co
phan Du lich quéc t¢ V theo quy dinh tai Nghi dinh 88/2015/ND-CP ngay
10/7/2015;

+ Xac nhan Hop dong lao dong sau thoi gian thir viéc 13 hop dong c6 thoi
han 01 nam tir 18/6/2019 dén ngay 17/6/2020 voi muc lwong 4.996.000 dong (Bén
triéu chin tram chin muoi sau ngan dong)/thang (lwong nhan vién 1€ tan 13 4.696.000
ddng + 300.000 dong phu cap vi co bang tleng Anh quéc té).

+ Cong ty ¢6 phan Du lich quéc t& V phai thanh toan cac khoan bdi thuong
Sau.

- Vi pham thoi gian bao trudc 30 ngay: (4.996.000 dong : 26) x 30 =
5.764.615 @ong (Nam triéu bay trim sau muoi bén nghin sdu trim mudi lim dong);

- 02 thang luong do chim dat hop dong lao dong trai phap luét: 5.566.000
dong x 2 =11.132.000 déng (Muoi mot triéu mot trim ba muoi hai nghin dong);

- Thanh toan luong tir ngay 19/6/2019 dén ngay 17/6/2020 két thic hop
dong lao dong: 63.881.918 dong (Sau muoi ba triéu tdm trim tim muoi mot nghin
chin tram muo1 tam déng);
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- Thanh toan céac loai bao hiém bat budc: 63.881.918 dong x 21,5% =
13.734.612 dong (Mudi ba triéu bay trim ba muoi bén nghin sau trim mudi hai
dong);

- Thanh toan luong 14 ngay phép nim chua duoc nghi: (5.566.000 dong : 26)
x 14 = 2.997.077 ddng (Hai triéu chin trim chin muoi bay nghin khong trim bay
muoi bay dong);

- Khéc phuc hiu qua theo quy dinh ciia Nghi dinh 88/2015: 4.996.000 ddong —
3.731.000 x 2 thang = 2.530.000 ddong + 48.654 dong la 2.578.654 dong (Hai triéu
nim trim bay muoi tdm nghin sdu trim nim muoi bén dong); va 554.727 dong
(Nam trim nim muoi bon nghin bay trim hai muoi bay ddng) bao hiém xa hoi;

- Luong thtr viéc 1an hai Céng ty con gitr: 2.789.538 dong (Hai triéu bay
tram tam muoi chin nghln nam tram ba muoi tam dong)

- Tra thém tién luong do lwong tdi thiéu ving tang theo Nghi dinh
90/2019/ND-CP quy dinh tir ngay 01/01/2020 tang 240.000 déng/thang cho 5 thang
17 ngay la: 1.526.538 dong + 328.206 dong bao hiém xi hoi + 384.308 dong luong
02 ngay nghi 1 30/4 va 01/5/2020.

Tong cong: 103.433.141 ddng (Mot trdm 1¢ ba triéu bon trim ba muoi ba
nghin mot trim bén muoi mét dong).

Can ctr khoi kién 13 an 18 s6 20/2018.

2. Theo ban tu khai, bién ban lay 1oi khai va tai phién toa, bi don Cong
ty co phan Du lich quoc té V trinh bay:

Vi dang thiéu nhan su bo phan 1€ tan va ong B 1a sinh vién, con em dia
phuong c6 dén xin thir viéc, nén Cong ty wu tién tao diéu kién dé 6ng Bco viée lam,
ddng ¥ ki thoa thuan thir viéc ngay 18/4/2019 voi 6ng B, chir khong phai ky bo sung
sau nay nhu 6ng B trinh bay. Noi dung: thoi han 01 thang tir ngay 18/4/2019 dén
ngay 17/5/2019, vi tri cong viéc tai bo phan 1& tan; luong thir viéc: 3.731.000
dong/thang + 802.000 ddng (21,5% bao hiém xa hoi). Theo quy ché hoat dong cua
cong ty, néu c6 bang dai hoc ndp vao thi tién lwong thir viéc = Mac luong t6i thiéu
vung + 5%. Mtrc luong thir viéc cua anh B 1a vi tri cong viéc chua qua dao tao do
anh B chua ndp bang tot nghiép dai hoc cho Cong ty, bang 85% mirc lwong tdi thiéu
vung cu thé 1a 85% x 4.180.000 dong = 3.553.000 dong (Ba triéu nim trim nim
muoi ba nghin dong).

Sau khi thir viéc néu dat yéu cau, Cong ty s& ki hop dong lao dong 12 thang
vi thuc t& CONng ty dang rat thiéu nhan su. Tuy nhién, khi két thac thoi gian thir viéc,
c6 bién ban hop cua bd phén 1& tan nhan xet két qua thir viéc cua dng B khong dat
yéu cau. Vi 6ng B dé dat nguyén vong muon lam vigc tai Cong ty va Cong ty dang
rat thiéu 1& tAn nén bo phan 18 tdn dé xuét lanh dao cho 6ng B duoc tiép tuc thir viée.
Do 1a 1y do CoONng ty ki thoa thudn thir viéc lan 2 véi ong B, vi Luat quy dinh duoc
gia han thoi gian thtr viéc 60 ngdy, nhung vi muén tao diéu kién cho 6ng B lam viéc
nén Cong ty nén da dong y ky thoa thuan thir viéc 1an 2. Theo quy dinh, trong thoi
gian thu viéc, nguoi sir dung lao dong khong bét budc phai tra bao hiém xa hoi cho
nguoi lao dong nhung Cong ty van tra dé ting thu nhap cho ho.

Hét thoi gian thir viéc 1an 2, ong B 1am vi¢c khong dat nén Cong ty khong ki
hop dong lao dong va c6 nhan xét két qua thir viéc ngay 15/6/2019. Ong B Giay
nhan xét két qua thir viéc va nghi viée tai Cong ty, khong khiéu nai gi. Ong B cho
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rang c6 khiéu nai trén nhom Zalo v&i mot sé nguoi khac 1a viée riéng cua ho, 1anh
dao Cong ty khong nam dugc. Ong B cung cap Bang chim cong thé hién 6ng B van
tiép tuc 1am viéc ngay 18/6/2019 1a dung, vi bd phan phan ca 1am viéc theo tuan. Khi
d6 6ng B chua hét thoi gian thir viéc vao ngay 17/6/2019.

Ong B cho rang Truéng bd phén 18 tin khong c6 thim quyén phong van va
nhan xét két qua thur viéc 1a khong dung, vi theo Thong bao sé 100/VIR ngay
07/5/2015 thi ngoai cac quyén trén, Truong bd phan 18 tan 6ng Huynh Ngoc S con
c6 quyén dé xuat lanh dao cong ty khong ki hop dong lao dong, nén 02 Gidy nhan
xét két qua thtr viée cua ong B hoan toan dung theo quy dinh.

Trudc yéu cau khoi kién cua ong B, Cong ty khang dinh chua ky hop dong
lao dong v&i 6ng B nén ong B tranh chip vé don phuong cham dut hop dong lao
dong 1a khong co co so. Cong ty dong ¥ tra cho dng B 2.789.538 ddng (Hai triéu bay
trdm tam muoi chin nghin nim trim ba muoi tdm ddéng) lwong 16 ngdy lam viéc
thue té trong thang 6/2019, tir ngay 01 dén ngay 18/6/2019 (nghi ca 02 ngay); khéng
chap nhan nhiing yéu cu con lai caa 6ng B vi khong c6 can ctr.

3. Tai ban 4n lao dong so tham sb 02/2020/LD-ST ngay 04/8/2020 , Toa an
nhan dan thanh phd V da quyet dinh chip nhan mot phan yéu cau khoi kién cua Ong
Ha Ngoc B d6i véi Cong ty co phan Du lich quéc té V; budc Cong ty co phan Du
lich quéc té V phai thanh toan cho 6ng B 9.392.000 dong (Chin tri¢u ba tram chin
muoi hai nghin dong) ghi nhén viéc thoa thuén gitra cac duong su vé viéc Cong ty
c¢d phan Du lich quéc té V tra cho 6ng B 2.789.538 dong (Hai triéu bay trim tam
muoi chin nghin nim trim ba muoi tdm dong) lwong thir viéc chua thanh toan; tong
cong Cong ty c¢d phan Du lich qubc té V phai tra cho dng B 12.181.538 dong (Muoi
hai triéu mot trim tdm muoi mot nghin nam tram ba muoi tim dong). Pinh chi giai
quyét yéu cau kién nghi thanh tra lao dong thanh phd V xir phat va yéu cau bdi
thuong t6n that tinh than do nguyen don rat yéu cau khai kién nay tai phién toa so
tham.

Ngoai ra an so tham con tuyén vé an phi lao dong so tham, trach nhiém thi
hanh 4n va quyén khang cdo theo luat dinh.

4. Ngay 17/8/2020, Ong Ha Ngoc B khang céo yéu ciu stta mot phan an so
tham theo hudng: xac dinh quan h¢ hop dbng lao dong sau thoi gian thu viée gitra
ong voi Cong ty cd phan Du lich quéc té V 13 hop dong lao dong cd thoi han 12
thang, chdp nhan yéu ciu khoi kién cta 6ng, budc Cong ty thanh toan tong cong
97.511.210 dong; xac dinh lai 4n phi ong phai ndp vi éng thudc trudng hop duge
mién an phi; do 4n so tham danh gia ching ctr chua khach quan, day du, trai phap
luat.

5. Tai phién toa phtic thim, nguyén don rat phan khang cao dbi v6i an phi so
tham va giir nguyén ndi dung yéu cau khdi kién, yéu cau khang cdo con lai; cac
duong su khong cung cap thém tai liéu chung clr nao khac lién quan dén viéc giai
quyet vu an, va khong thoa thuan duoc ve viéc giai quyet vu an.

6. Pai dién Vién kiém sat phat biéu quan diém tai phién toa phiic thim:
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Vé té tung: Qua trinh thu 1y, glal quyet vu 4n va tai phién toa, ThAm phan,
Hoi dong xét xur, va nhiing nguoi tham gia t tung da cong khai thuc hién ding trinh
tur, thi tuc t6 tung, cic quyén va nghia vu theo quy dinh ctia Bo luét T6 tung dan su.

Vé néi dung: Nguyén don Ha Ngoc B khoi kién va khang cao yéu cau stra an
so tham 13 khong c6 cin c. An so tham tuyén chi chip nhan mot phan yéu cau khai
kién cua nguyén don la dung phép luat. Nguyén don khang cdo nhung khong dua ra
duoc tinh tiét, chimg ctr méi nén khong co co sd. Dé nghi Hoi dong xét xir phuc
tham can ci khoan 1 Piéu 308 Bo luat TH tung dan su khong chép nhan khang cao
ctia nguyén don, giit nguyén ndi dung quyét dinh an so tham da tuyén.

Sau khi nghién ctru hd so vu an duoc thim tra tai phién toa, can ctr vao két
qua tranh luan tai phién toa, quan diém gidi quyét vu an cua dai dién Vién ki€m sat
nhan dan tinh Ba Ria — Viing Tau;

NHAN PINH CUA TOA AN:

Pon khang cao ctia nguyén don Ha Ngoc B trong han luat dinh va dang thu
tuc t6 tung, nén Hoi dong xét xir phiic tham chap nhén, xem xét theo trinh tu phiic
thAm. Can cr vao céc tai liéu co trong ho so vu an, da duoc tham tra tai phién toa,
cin ¢t vao két qua tranh luan tai phién toa, Hoi dong xét xir xét thay:

[1]. Vé tham quyen thii tuc 16 tung:

[1 1]. Vé tham quyén giai quyét vu an:

Ong Ha Ngoc B khéi kién Cong ty ¢6 phan Du lich quéc t& V (c6 tru s¢ tai
duong Th, Phuong X, thanh phé V, tinh Ba Ria - Viing Tau) tranh chép lao dong
lién quan dén hop dong thur vige, giao ket hop ddng lao dong, yéu cau boi thuong vi
cho rang Cong ty co phan Du lich quéc té V don phuong cham dut hop ddng lao
dong trai phap luat. Toa 4n nhan dan thanh phd V thy 1y, xét xtr so thim vu 4n lao
dong “Tranh chip vé don phuong chim dit hop dong lao dong” 1a dung theo quy
dinh tai cdc diém a, b khoan 1 Diéu 32, diém c khoan 1 Diéu 35, diém a khodn 1
Diéu 39 B luat TH tung dan su. Ong B khang cdo ddi voi ban 4n lao dong so thAm
s6 02/2020/LD-ST ngay 04/8/2020 cua Tda 4n nhan dan thanh phd V. Can cir cac
biéu 38, 270, 271, 273, 293 B6 luat T tung dan sy, vu an thudc thAm quyén xem
xét, giai quyét theo trinh ty phiic thim ctia Toa an nhan dan tinh Ba Ria — Viing Tau.

[1.2]. Vé thi tuc t tung: ‘ ?
Nguyén don khang cao, bi don déu c6 mat tai phién toa phic tham, khéng
c6 thu tuc hoan hay ngurng phién toa ¢ cap phiuc tham.

[2]. Noi dung vu an:

Trong cac ngay 18/4/2019, 18/5/2019, Cong ty cd phan Du lich qubc té V va
Ong Ha Ngoc B ky cac Bién ban thoéa thuan thir viéc. Theo d6, 6ng B 1am nhan vién
18 tan; luong 4.533.000 ddng/thang; thoi gian thir viéc 30 ngay/lan. Hét thoi gian thir
viéc, Cong ty co gidy nhan xét két qua thir viéc khong dat, khong ky hop dong lao
dong véi 0ng B va cho 0ng B nghi viéc.

Ong B cho rang phia Cong ty ky théa thuan thir viéc 02 lan trai phap luat,
giao thong bao két qua thir viéc sau ngay hét thoi han thir viéc khi 6ng van dén cong
ty 1am viéc nén mic nhién da xéac 1ap hop dong lao dong thoi han 12 thang gitra hai
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bén; Cong ty khong ky hop dong lao dong ma cho 6ng nghi viéc 1a trai phap luat,
nén ngay 11/12/2019 khoi kién yéu cau Cong ty bdi thuong 103.433.141 dong; sau
d6 rat mot phan yéu cau bdi thudng con 97.511.210 ddéng, gom tién lwong 12 thang
khong duogc 1am viée va cac khoan: bdi thudng vi pham thoi gian béo trude 30 ngay,
bdi thuong 02 thang lwong do chidm dit hop dong lao dong trai phap ludt, tra cac
loai bao hiém bét budc 21,5%, thanh toan tién lwong 14 ngdy phép nim chua duoc
nghi, khic phuc hiu qua theo quy dinh ctia Nghi dinh 88/2015, tién dong bao hiém
xa hoi, tién luong thir viéc 1an hai chua tra.

Toa &n nhan dan thanh phd V xu chap nhan mot phan yéu cau khoi kién cua
Ong Ha Ngoc B. Ong B khang cdo, yéu cau cap phuc thim sira 4n so thdm theo hudng
chap nhan yéu cau khéi kién cta nguyén don.

[3]. Xét noi dung khang cdo ciia Ong Ha Ngoc B:

[3.1]. V& hop dong ky két, c6 hiéu luc rang budc trach nhiém giita nguyén
don Ha Ngoc B véi Cong ty ¢b phan Du lich quéc té V:

[3.1.1]. Viéc ky hop dong thtr viéc 2 1an: Quan hé lao dong gilra 0ng B va
Cong ty chiu sy diéu chinh cia cic Bién ban thoa thuan thir viéc da ky két giira hai
bén trong cac ngay 18/4/2019, 18/5/2019, quy dinh rd thoi han, trach nhiém, nghia
vu cia cac bén trong moi quan hé. Theo d6, cong viéc 6ng B phai lam 1a nhan vién
18 tan, mtrc luong 3.731.000 ddng/thang + 802.000 dong bao hiém xa hoi (21,5%),
tong cong 4.533.000 dong; thoi gian thir viéc mdi 1an 30 (Ba muoi) ngay. Viée ky
thoa thuan thir viéc do hai bén ty nguyén, thoi gian thir viéc cong don khong qua 60
ngay, phtl hop vé6i quy dinh vé thoi gian thir viéc dbi véi vi tri cong tac cu thé 1a 18
tan khach san 4 sao, phai o trinh d6 dai hoc va chimg chi C tiéng Anh; ¢ sy dé dat
duoc thir viéc 1an hai tir phia 6ng B va duoc sy chap nhén, tao diéu kién keo dai thoi
gian thir viéc, bo tac bang cap ching chi theo tiéu chuan quy dinh dé tuyen dung con
em dja phuong tir phia Cong ty. Hét thoi gian thur viée, Cong ty co glay nhan xét két
qua thir viéc khong dat, khéng ky hop dong lao dong voi dng B va cho 6ng B nghi
viéc.

[3.1.2]. Bé chuyén tur quan h¢ lao dong thur viéc sang quan hé hop dong lao
dong, doi hoi phai ton tai hop dong lao dong giao két gitra hai bén. Bo1 Cong ty cb
phan Du lich qubc té V 1a khach san 4 sao cin ctr theo Quyet dinh s6 381/Qb-TCDL
ngay 28/8/2012 ctia Tong cuc Du lich, vi tri nhan vién 1& tin ma éng B thir viéc phai
c6 trinh d6 dai hoc va chimg chi C tiéng Anh, nén theo quy dinh tai khoan 1 Diéu 27
B luét lao dong thi thoi gian thu viée la 01 1an va khong qua 60 ngay. Cong ty co
phan Du lich quoc t& V ky thtr viéc 2 1an, mdi 1an 30 ngdy, tong cong thir viéc 60
ngay la vi pham quy dinh tai diém a khoan 2 Diéu 6 Nghi dinh 88/2015/ND-CP ngay
10/7/2015 vé sb 1an ky thtr viéc, nhung khong vi pham vé thoi gian thir viée.

[3.2]. V& viéc xac dinh hop dong thir viéc thanh hop dong lao dong thoi han
12 thang:

Ong B cho rang sau hai 1an ky hop dong thtr viéc néu chwa ky hop dong lao
dong thi phai xac dinh 6ng B chinh thitc duoc 1am viéc theo Hop dong xac dinh thoi
han 12 thang nhu An 18 s6 20/2018/AL quy dinh vé viéc xac 1ap hop dong lao dong
sau khi hét thoi gian thtr viée, 1a khong ¢ can cw; boi 18 nhu 6ng B x4c nhén: sau
khi hét thoi gian thir viéc 6ng B da nhan Gidy nhan xét két qua thir viéc ngay
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15/6/2019 théng b&o nodi dung khong dap tmg yéu cau cong viée, két qua thu viec
khong dat yéu cau nén Cong ty khong ky hop dong lao dong voi dng B. Déi chiéu
v6i cac quy dinh lién quan tai Quyét dinh sé 127/VIR ngay 25/7/2013 vé viéc thanh
lap phong ban va b phan nghiép vu ciia Cong ty c6 phan Du lich quéc té V va
Thong béo s6 100/VIR ngay 07/5/2015 thi Trudng bd phan 18 tan ky Gidy nhan xét
két qua thir viée 1a dung tham quyén. Ong B néu y kién khong chép nhén thong bao
két qua thu viéc, cho rang 6ng Huynh Ngoc S, Truong bé phén 18 tan Cong ty ¢
phan Du lich qudc té V khong c6 tham quyén ky Gidy nhan xét két qua thir viéc va
cung khong phai ngu’(n c¢6 tham quyén ky hop dong lao dong, 1a khong c6 can cu.

[3.3]. V& cac diéu kién dam bao giao ket hop ddng lao dong:

[3.3.1]. Cong ty c6 phan Du lich quéc té V 1a khach san 4 sao cin ctr theo
quyét dinh 381/QD-TCDL ngay 28/8/2012 ctia Téng cuc Du lich. Vi tri nhan vién 18
tan ma 6ng B thir viéc phai c¢6 trinh do dai hoc va chtng chi C tiéng Anh. Trudc khi
ky Bién ban thoa thuan thir viéc, tai Phiéu phong van dé ngay 12/4/2019 c6 chir ky
xac nhén cua bo phan phong van va Ong Ha Ngoc B (BL 46), bo phan phong van
ghi o nd1 dung: “yeu cau bd sung céc bang Dai hoc va tiéng Anh trong thoi gian thu
viéc”, nhung dén hét thoi gian thr viéc 6ng B van khong the bd sung duoc bang t6t
nghlep chuyén nganh dai hoc va bang C Anh vin béi chua tot nghiép dai hoc; von la
diéu kién can dé dap tmg tiéu chuan cua vi tri cong viéc, giao két Hop dong lao dong
theo quy dinh. Vi vay, khong c6 co s¢ dé xac lap Hop dong lao dong gitta Cong ty
¢ phan Du lich qubc té V voi Ong Ha Ngoc B. Ong B dé nghi xac dinh 6ng thudc
treong hop ddc biét duoc dic cach thir viée va chuyén thanh hop dong lao dong 12
thang ma khong can phai co bang cap dap tng cho vi tri cong tac 1€ tan, _nhung
khong cung cap dugc ching clr va co 8¢ phap ly nao chimg minh cho yéu cau nay.
Tai Phiéu phong van ngay 12/4/2019 da ghi 16 nd1 dung yéu cau ong B b6 tic bang
cap ding quy dinh. Hon nfra, yéu cau néu trén ctia 6ng B mau thuan véi chinh yéu
cau khai kién va y kién trinh bay vé& murc lwong lam co so tinh cac mirc bdi thuong
thiét hai (dwa trén vi tri cong tac c6 day du bang cap) theo nhu yéu cu ctia nguyén
don.

[3.3.2]. Ong B cho rang vi tri 1& tdn khong can phai c6 bang tot nghiép
chuyén nganh dai hoc va bang C Anh vin theo tiéu chuan béi cin ¢t tinh lwong thir
viéc 1a nguoi khong c6 bang dai hoc. Y kién nay khong c¢6 co so, boi vi khi thir viéc
6ng B khong xuét trinh dugc bang cip dap tmg doi hoi cta vi tri cong tac nén Phiéu
phong van ngay 12/4/2019 dé nghi bd sung bang cap; khi nguoi st dung lao dong
nhén thir viéc khong c6 nghia 1a phai nhan nguoi lao dong vao cong tac va ky hop
dong lao dong; yeu cau nop bo sung bang cap va thoa thuan cho thir viéc khong co
nghia 1a chip thuan ky hop dong lao dong va tinh lwong theo bing cdp chua xuit
trinh bd sung duoc.

[3.3. 3] Ong B cho rang Cong ty c¢b phan Du lich qudc té V da ghi thém n01
dung: “yéu cau bd sung cac bang Pai hoc va tiéng Anh trong thoi gian thu viéc”
trong Phiéu phong van dé ngay 12/4/2019 sau khi da c6 chit ky xac nhan cta bo
phén phong van va 6ng, nhung khong c6 chig ctr ching minh cho 161 trinh bay nay
nén khong c6 co so de xem xét chap nhén.

[3.4]. C4c van dé lién quan trong 4n so tham:
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Nhu nhan dinh & phan [3.1], Cong ty cd phén Du lich quéc té V ky thu viéc
2 1an, mdi lan 30 ngay, tong cong thtr viéc 60 ngay voi Ong Ha Ngoc B la vi pham
quy dinh tai diém a khoan 2 Diéu 6 Nghi dinh 88/2015/ND-CP ngay 10/7/2015 ve so
lan ky thtr viéc, nhung khong vi pham vé thoi gian thir viéc. Toa an cap SO tham ap
dung bién phap khic phuc, ché tai ddi véi Cong ty ¢ phan Du lich qudc té \ theo
quy dinh tai khoan 3 Piéu 6 ctiia Nghi dinh nay. Cong ty c6 phan Du lich quoc t& V
khong khang cao vé ndi dung nay ciing nhu toan bd ban an so tham, nén cip phuc
tham khong xem xét ndi dung trén.

[4 ] Tr nhitng phan tich va nhan dinh ¢ trén, viéc Toa an cap so tham quyét
dinh chip nhan mot phan yéu cau khdi kién cua nguyén don la c6 co so va dung
phap luat. Khang cao cua nguyén don Ha Ngoc B yéu céu sua an so tham khong co
can ctr. Vi vay, Hoi dong xét xir phuc tham quyét dinh khdng chap nhan yéu cau
khang c4o ctia nguyén don, gitt nguyén quyét dinh cia ban an so tham.

[5]. Vé dn phi phiic tham: Ong Ha Ngoc B khang céao khong phai chiu Vi
thudc trrong hop mién an phi theo luat dinh.

Vi cac 1€ trén,
Can ctr vao khoan 1 Piéu 308 Bo luat T tung dan su,
QUYET PINH:

Khoéng chdp nhan khang co cua nguyén don Ong Ha Ngoc B; giit nguyén
quyét dinh ciia ban an lao dong so tham s 02/2020/LD-ST ngay 24/8/2020 cta Toa
4n nhan dan thanh phd V.

Cin clr cac diém a, b khodn 1 Diéu 32, diém ¢ khoan 1 Diéu 35, diém a
khoan 1 Diéu 39, Diéu 38, khoan 2 Diéu 244; cic Diéu 270, 271, 273, 293, 147, 148,
313 Bo luat T tung dén sy;

Ap dung khoan 1 Piéu 27, Piéu 28, khoan 2 Piéu 29 B9 luat Lao dong; diém
a khoan 1 Piéu 12, khoan 4 Piéu 26, khoan 1 Piéu 29 Phap lénh sd
326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thuong vu Quédc hoi vé mirc
thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 1¢ phi Toa an;

Tuyén xi:

1. Chap nhian mot phan yéu cau khoi kién cia Ong Ha Ngoc B d6i voi
Cong ty c¢b phan Du lich qudc té V vé Tranh chap ky két hop dong lao dong;

1.1. Budc Cong ty c6 phan Du lich qudc té V phai thanh toan cho Ong Ha
Ngoc B 9.392.000 déng (Chin triéu ba trim chin muoi hai ngén dong);

Ghi nhén viéc thoa thuan gitra ong B Va Cong ty c6 phan Du lich qubc té V
vé viéc Cong ty c¢6 phan Du lich qudc té V tiép tuc thanh toan cho 6ng B 2.789.538
dong (Hai triéu bay tram tdm muoi chin nghin nim trim ba muoi tam dong) luong
thtr viéc chua tra.

Téng cong Cong ty c¢d phan Du lich qubc té V phai thanh toan cho 6ng B
12.181.538 déng (Mudi hai triéu mot tram tam muoi mbt nghin ndm trim ba muoi
tam dong).
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1.2. Dinh chi giai quyét yéu cau kién nghi Thanh tra lao dong thanh phd
Vxu phat va yéu cau bdi thuong ton that tinh than do nguyén don Ong Ha Ngoc B
rut yéu cau.

Ké tir ngdy c6 don yéu cau thi hanh &n cta ngudi duoc thi hanh an cho dén
khi thi hanh xong céc khoan tién, hang thang bén phai thi hanh an con phai tra cho
bén duoc thi hanh &n khoan tién 14i caa s tién con phai thi hanh &n theo muc 13i suat
theo quy dinh tai khoan 2 Diéu 468 Bo luat Dan su twong (ng Vai thoi gian chua thi
hanh an.

2. An phi lao déng so tham:

Mién an phi cho Ong Ha Ngoc B.

Cong ty ¢6 phan Du lich qudc té V ndp 365.446 ddng (Ba trim sau muoi lam
nghin bén trim bon muoi sau dong) an phi lao dong so tham cé gia ngach.

3. An phi lao déng phlc tham:

Mién an phi cho Ong Ha Ngoc B.

Truong hop Ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh an
dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan sy co quyén
thoa thudn thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an hodc bi
cudng ché thi hanh an, theo quy dinh tai cac Piéu 6, 7, 7a, 7b va 9 Luat Thi hanh &n
dan su; thoi hiéu thi hanh 4n dwoc thuc hién theo quy dinh tai Piéu 30 Luat Thi
hanh an dan su.

Ban 4n c6 hiéu lyc phap luat ké tir ngay tuyén an (28/01/2021).

TM. HQI PONG XET XU PHUC THAM

Noi nhén: THAM PHAN-CHU TQA PHIEN TOA
- Tda 4n nhan dén tdi cao;
- Toa an nhan dan cép cao tai TP.HCM,;
- Vién Kiém sat nhan dan tinh Ba Ria —

Viing Tau;
- Toa &4n nhan dan thanh phd V;
- Vién Kiém sat nhan dan thanh phd V;
- Chi cyc Thi hanh 4n dan sy thanh phé V
- Cac duong su; . )
- Luu ho so (3): NV, Toa Kinh té, ho so. Tran Minh Bac
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CAC THAM PHAN THAM PHAN-CHU TQA PHIEN TOA

Nguyén Thi Quang Nguyén Minh Chau Tran Minh Bic



