TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI PA NANG Doc 1ap - Tw do - Hanh phuc

Ban an s6: 168/2019/DS-PT
Ngay: 25-9-20;9 ‘ ,
VIV: “Tranh chap ve thira ke tai san”

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG
Vi thanh phan Hpi dong xét xir phiic thdm gom cé:
Tham phadn - Chii toa phién toa: Ong Lé Phwéc Thanh
Cdc Tham phdn: Ong Truong Cong Thi
Ong Nguyén Tan Long
Thuw ky phién toa: Ba Vin Thi M§ Thao — Thu ky Toa 4n nhan dan cap
cao tai Pa Néng.
Dai dién Vién kiém sdt nhan din cip cao tgi Pa Ning: Ba Bui Thi
Dung — Kiém sat vién.
Vao ngay 25 thang 9 nam 2019 tai Tru sé Toa an nhan dan cip cao tai Da
Néng xét xir phuc thim cong khai vu an dan sy thu 1y sb: 122/2019/TLPT-DS
ngay 26 thang 02 nam 2019 vé: “Tranh chdp vé thira ké tai san”.
Do ban 4n dan sy so tham s 25/2018/DS-ST ngay 24/10/2018 cua Toa an
nhan dan tinh Quang Nam bi khang céo.
Theo Quyét dinh dua vu an ra xét xir phiic thim sd 1142/2019/QD-PT
ngay 04 thang 9 nam 2019, gitra cac duong su:
* Nguyén don: Ba Truwong Thi M, sinh nim 1945; Dia chi: TP. H5 Chi
Minh - C6 mat.
Ngueoi dai dién theo 1y quyén: Ong Nguyén Thanh Q, sinh nim 1964; tinh
Quang Nam (theo vin bdn iy quyén ngay 24/3/2017) - Co mit.
* Bi don: Ba Nguyén Thi H, sinh nim 1961; Dia chi: tinh Quang Nam - C6
mat.
Ngueoi bdo vé quyén va loi ich hop phdp: Luat su Nguyén Vian P, Vin
phong luat su Lé Thi Héng T; Dia chi: thanh phé P4 Nang - C6 mit.
* Ngwoi co quyén lgi, nghia vu lién quan:
1. Chi Trwong Nguyén Hoang U, sinh nam 1985 - Vang mat;
2. Chi Truong Nguyén Hoang A, sinh nim 1981 - Vang mit;
Ngueoi dai dién theo 1y quyén cua chi Trwong Nguyén Hoang U va chi
Triwong Nguyén Hoang A: Ba Nguyén Thi H - C6 mit.
Cung dja chi: s6 289 dudng N, thanh phd H, tinh Quang Nam.



3. Anh Trwong Khanh T, sinh nim 1983; Dia chi: s6 289 duong N, thanh
phd H, tinh Quang Nam - C6 mit.

4. Chi Tran Diém M1, sinh nim 1973; Dja chi: thanh phé) H, tinh Quéang
Nam - Co6 mat.

5. Chi Tran Hoang T, sinh nam 1978; Dia chi: thanh phé Ho Chi Minh -
Vang mat.

6. Anh Tran Ngoc L, sinh nim 1970; Dia chi: thanh ph6é Pa Nang - Vang
mat.

7. Chi Tran Anh L, sinh niam 1971; Dia chi: thanh phé H, tinh Quang Nam
- Véng mat.

8. Chi Tran Anh L1, sinh nim 1984; Dja chi: Hoa Ky - Ving miit.

9. Ong Tran Ngoc T1, sinh nim 1945; Dia chi: Hoa Ky - Ving mit.

Ngueoi dai dién theo iy quyén ciia anh Tran Ngoc L, chi Tran Anh L, chi
Trdan Anh L1, chi Tran Hoang T va dng Tran Ngoc TI 1a chi Tran Diém M1; Dia
chi: thanh phd H, tinh Quang Nam - C6 mat.

Nguoi bdo vé quyén va loi ich hop phdp cia chi Tran Diém MI1: Ong Bui
Xuan K - Luat su Cong ty Luat M - C6 mat.

NOI DUNG VU AN:

Tai cdac van ban co trong hé so vu dn va tai phién toa, nguoi dai dién theo
1y quyén cia nguyén don ba Truwong Thi M 14 6ng Nguyén Thanh O trinh bay:

Cha me ba Truong Thi M 1a dng Truong Van T2 (sinh nam 1913, chét ndam
1996) va ba Lam Thi T3 (sink ndm 1919, chét nam 1960) chét dé lai di san la nha
va dat tai s6 289 N, thanh phd H, tinh Quang Nam. Nhitng ngudi thudc hang thira
ké thtr nhat ciia 6ng Truong Vian T2 gom: ba Truong Thi M, éng Truong Cong P
(sinh nam 1958, chét nam 2011), ba Truong Thi H1 (sinh nam 1949, chét nim
2010), ba Truong Thi B (sinh ndm 1940, chét nam 2008), ba Truong Thi Hong H2
(sinh nam 1960, chét nam 1978). Ba Truong Thi Hong H2 d3 chét, khong co
chong, con. Ba Truong Thi P di chét va khong c6 chong, con. Ong Truong Cong
P (dd chét) c6 vo 1a ba Nguyén Thi H va 03 ngudi con 13 Truong Nguyén Hoang
A, Truong Khanh T, Truong Nguyén Hoang U. Ba Truong Thi H1 (dd chét) cO
chong 14 6ng Tran Ngoc T1 va 05 ngudi con 13 Tran Ngoc L, Tran Anh L, Tran
Hoang T, Tran Diém M1, Tran Anh L1. Tt khi ong Truong Van T2 chét (nam
1996) dén khi 6ng Truong Cong P chét (ndm 2011) cac dng ba chua chia thira ké
ma giir lai ngdi nha dé gia dinh 6ng P ¢6 chd ¢ va noi chén dé tho cing to tién.
Tuy nhién, sau khi dng Truong Cong P chét thi vo dng P 1a ba Nguyén Thi H tién
hanh 1am thi tuc sang tén nha dat tai s6 289 N, thanh phd H, tinh Quang Nam cho
gia dinh ba H nén ba Truong Thi M di c6 don yéu ciu chinh quyén dia phuong
ngan chan sy viéc trén. Ngay 15/9/2016, 03 gia dinh c6 quyén hudng thira ké tién
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hanh cudc hop gia dinh dé xac dinh va chia tai san thira ké, gém gia dinh 6ng
Truong Cong P va ba Nguyén Thi H, gia dinh ba Truong Thi H1 va ba Truong Thi
M, co6 dai dién cac bén ky. Nhung sau d6, gia dinh ba Nguyén Thi H khong thuc
hién theo thoa thuan nay nén ba Truong Thi M khéi kién yéu cAu Toa 4n chia thira
ké theo phap luat dbi véi di san 1a nha va dat tai s6 289 N, thanh phd H, tinh
Quang Nam cuia 6ng Truong Van T2 dé lai, hién nay do cac dong thira ké cta 6ng
Truong Cong P dang quan 1y.

Tai phién toa, ong Nguyén Thanh Q trinh bay: Quyét dinh 201-CP di dugc
ban hanh vao nam 1980. Bén dudi gidy chuyén quyén nam 1983, dng P da ghi la
chit ky ctia nguoi duge uy quyén. Trich luc s6 nghiép chu nha ¢ ghi dién bién cin
nha, dugc Nha nude cip nim 1990 cho ong Truong Vin T2 theo Pon xin cap sd
nam 1986 cua ong Truong Van T2. Do d6, 6ng T2 khong phéi ting cho, chuyén
quyén st dung dat va s¢ hiru nha cho 6ng Truong Cong P, ba Nguyén Thi H. Dé
nghi Hoi dong xét xir xem xét theo quy dinh phéap luat, vé viéc chia thira ké, ong
Quy dé nghi khong chia thira ké ddi véi gia tri nha ma chi chia d6i voi gia trj dat 1a
12.000.000.000 ddng.

Tai cdc van ban cé trong hé so vu dn va tai phién toa, bi don ba Nguyén
Thi H trinh bay:

Ba Nguyén Thi H 1a vo ctia 6ng Truong Cong P (chét nam 2011). Ngudn
gbc ngdi nha va thira dét tai s6 105 N (nay la s6 289 N), phuong S, thanh phd H,
tinh Quang Nam 13 ctia cha chong ba H - 6ng Truong Van T2 tao lap. Pén ngay
04/7/1983 6ng Truong Vin T2 1am gidy chuyén quyén cho vo chong ong Truong
Cong P va ba Nguyén Thi H dugc toan quyén str dung bat dong san va dong san tai
s6 289 N, thanh phé H, tinh Quang Nam. Sau khi 6ng T2 chét, chong ba 1a 6ng
Truong Cong P tién hanh lam thi tuc xin cip gidy ching nhan quyén sir dung dat.
Tai Bién ban “Xdc dinh hién trang va ranh giéi, moc gidi thira dat” cia SO Pia
chinh Quang Nam ngay 15/3/1999 da xac dinh: Ngoi nha 105 N cta 0ng P st dung
thudc thira dat 19, to ban dd s 18. So dd vi tri, mdc gi61 dugc xac dinh cu thé, c6
chit ky cta cac chu sir dung dat lién ké&. Tai Bién ban caa Hoi dong xét cap gidy
chting nhan quyén sir dung dat phuong S, thanh phdé H ngay 10/8/1999 ghi nhan
6ng Truong Cong P dugc cip gidy chimg nhan. Ngay 19/11/1999 6ng Truong
Cong P c¢6 Pon xin cap gidy ching nhan quyén s& hitu nha ¢ va quyén st dung dat
d, Pon ding ky nha o - dat & gai UBND thi xa H (nay la thanh phé H), UBND
phuong S va dugc xac nhan la dd dang ky. Ngay 31/3/2000, Chu tich UBND
phuong S xac nhan ngué)n géc nha dit thudc dién duoc cha me cho nam 1983,
dang st dung 6n dinh, khong vi pham chinh sach dét dai, khong c6 tranh chap,
khiéu nai. Nam 2004 do ngdi nha di hu hong, xudng cap nghiém trong nén chong
ba dng Truong Cong P sira chita, cai tao va dugc UBND thanh phdé H cip gidy
phép stra chita, cai tao s6 105/GPSC ngay 29/6/2004. Nhu vay, vo chong ba

3



Nguyén Thi H d4 sinh song, ton tao va gin giit, quan 1y thd ciing 6ng ba tai ngdi
nha va dit tranh chip dén nay gan 40 nidm, duy tu gin nhu toan bd ngdi nha nhan
chuyén nhuong tir 6ng Truong Vin T2 vao nam 1983. Viéc quan 1y, s dung dat
va so hitu ngdi nha tai s6 289 duong N, thanh phd H, tinh Quang Nam cua vo
chdng ba hop phép qua cac thoi ky. Do d6, viéc ba Truong Thi M khéi kién yéu
cau chia thira ké d6i véi tai san ctia vo chong ba, ba khong dong y. D& nghi Toa an
xem xét giai quyét theo phap luat.

Tai phién toa, ba Nguyén Thi H x4c nhan, cha me chéng cua ba la 6ng
Truong Van T2 (sinh nam 1913, chét nam 1996) va ba Lam Thi T3 (sinh ndm
1919, chét nam 1960), c6 04 nguoi con 1a: ba Truong Thi M, 6ng Truong Cong P,
ba Truong Thi D, ba Truong Thi Hong H2. Ong Truong Van T2 va ba Truong Thi
P séng cung gia dinh ba tai s6 289 dudng N, dugc gia dinh ba chim soc cho dén
khi chét. Viéc ong Truong Vian T2 c6 con la ba Truong Thi HI thi ba H khong
biét.

Chi Truwong Nguyén Hoang U, chi Truwong Neuyén Hoang A va anh Truong
Khanh T trinh bay: Tir khi sinh ra, anh chi da thiy cha me sinh séng cing ong noi
Truong Van T2, ¢6 Truong Thi B & ngdi nha va dat tai s6 105 N (nay la s6 289 N),
phuong S, thanh phd H, tinh Quang Nam. Cha me anh chi 1a 6ng Truong Cong P,
ba Nguyén Thi H d3 phung dudng 6ng ndi, chim séc cd va nudi day con, thy cliing
ong ba; thuc hién day du nghia vu cong dan noi cu tra, ndp thué cho nha nuée theo
gidy chuyén quyén ong ndi Truong Van T2 di chuyén quyén cho cha me anh chi.
Trong qua trinh sinh séng, cha me anh chi dé sta chita va xay dung toan bd ngoi
nha. Nay c6 rudt chi 1a ba Truong Thi M khdi kién yéu cau chia thira ké thi anh chi
khong dong ¥, vi tai san 14 ctia cha me anh chi.

Chi Tran Diém M1, anh Tran Ngoc L, chi Tran Anh L, chi Tran Hoang T,
chi Tran Anh L1 va dng Tran Ngoc TI trinh bay: Chi Tran Diém M1, anh Tran
Ngoc L, chi Tran Anh L, chi Tran Hoang T, chi Tran Anh L1 13 05 nguoi con cua
vo chong ba Truong Thi H1 (sinh nam 1946, chét ngay 08/7/2010) va 6ng Tran
Ngoc T1. Ba Truong Thi H1 1a nguoi con duy nhét ctia dng Truong Van T2 (sinh
nam 1914, chét ngay 13/6/1996) voi ngudi vo thir hai cia ong 1a ba Duong Thi H3
(sinh nam 1920, chét ngay 29/6/2000). Ong Truong Vin T2 con c¢6 04 ngudi con
v6i ngudi vo thir nhat ba Lam Thi T3 gém: ba Truong Thi B, 6ng Truong Cong P,
ba Truong Thi Hong H2, ba Truong Thi M. Ba Nguyén Thi H 13 vg 6ng Truong
Cong P, 1a ngudi dang quan 1y, sit dung di san do ong Truong Van T2 dé lai gdm
ngdi nha va thira dat tai sé 105 N, phuong S, thanh phd H, tinh Quang Nam. Nay
ba Truong Thi M khoi kién yéu cau chia thira ké di san thi d& nghi Toa 4n xem xét
giai quyét theo phap luat.

Véi ngi dung trén, tai Ban dn Ddn sw so tham sé6 25/2018/DS-ST ngay
24/10/2018 ciia Toa Gn nhan dan tinh Qudang Nam da quyét dinh:
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Cian cu cac Piéu 649, 650, 609, 610, 612, 613, 616, 618, 623, 658, 660,
680 Bo luat Dan sy ndm 2015; cac Diéu 26, 37, 147, khoan 2 Diéu 157, 165 Bo
luat t6 tung dan sy nim 2015; cac Piéu 12, 27 Nghi quyét 326/2016/UBTVQH16
ngay 30/12/2016 ciia Uy ban thuong vu Qudc hoi:

Chép nhan yéu cau khoi kién cia ba Truong Thi M vé viéc “Tranh chdp vé
thiva ké tai san” v6i ba Nguyén Thi H.

1. Chia di san thira ké 12 ngdi nha va dat tai s6 289 (sé cii la 105), dudng N,
phuong S, thanh phé H, tinh Quang Nam cho nhitng ngudi thira ké voi gia tri mdi
phan nhu sau (s tién dwoc lam tron sé dén hang nghin):

- Ba Truong Thi M dugc nhan: 4.026.548.000 dong (Bon ty, khéng tram
hai muwroi sdu triéu, ndm tram bon muwroi tam nghin dong);

- Ong Truong Coéng P duoc nhan 4.026.548.000 ddng, chia cho cac dong
thira ké ctia 6ng P 12: Ba Nguyén Thi H, chi Truong Nguyén Hoang A, chi Truong
Nguyén Hoang U, anh Truong Khanh T, mdi ngudi dugc nhan: 1.006.637.000
ddng (Mot ty, khong trdam 1é sdu triéu, sau tram ba miweoi bay nghin dong);

- Ba Truong Thi H1 dugc nhan 2.928.399.000 déng, chia cho cac déng
thira ké ctia ba hl 1a: Ong Tran Ngoc T1, anh Tran Ngoc L, chi Tran Anh L, chi
Tran Hoang T, chi Tran Diém MI, chi Tran Anh L1, mdi nguoi dugc nhan:

488.067.000 ddng (Bon tram tam muroi tdm triéu, khong tram sdu muwoi by
nghin dong);

2. Giao cho ba Nguyén Thi H duogc tron quyén st dung dat va quyén so
hitu nha & tai dia chi s6 289 (sé cii la 105), duong N, phuong S, thanh phd H, tinh
Quang Nam.

3. Ba Nguyén Thi H c6 trach nhiém thdi tra gia tri tai san thira ké cho
nhitng ngudi thira ké khac nhu sau:

- Ba Nguyén Thi H c¢6 trach nhiém thdi tra bang tién cho ba Truong Thi M
4.026.548.000 dong (Bon ty, khong tram hai muwoi sau triéu, ndm tram bon muwoi
tam nghin dong);

- Ba Nguyén Thi H c6 trach nhiém thdi tra bang tién cho chi Truong
Nguyén Hoang A, chi Truong Nguyén Hoang U, anh Truong Khanh T mdi nguoi
1.006.637.000 dong (Mt ty, khéng tram 1é sdu triéu, sau tram ba muoi bay nghin
dong);

- Ba Nguyén Thi H c6 trach nhiém thdi tra bang tién cho ong Tran Ngoc
T1, anh Tran Ngoc L, chi Tran Anh L, chi Tran Hoang T, chi Tran Diém M1, chi
Tran Anh L1 mdi ngudi 488.067.000 ddng (Bdn tram tam muoi tam triéu, khong
trdm sdu muoi bay nghin dong).

Ngoai ra ban an so tham con quyét dinh vé chi phi xem xét tham dinh tai
chd, dinh gia tai san, an phi va quyén khang céo theo quy dinh phép luét.

Ngay 07/11/2018, bi don ba Nguyén Thi H khang c4o toan bo ban an dan
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su so' tham.

Ngay 07/11/2018, ngudi dai dién theo uy quyén cua nguyén don ba
Nguyén Thanh Q khang cdo mot phan ban 4n so thim, yéu cau khong xem xét
trich cong strc cho ba Nguyén Thi H va chip nhan gia tri di san thira ké do ba Tran
Diém M1 ty nguyén mua 13 16.200.000.000 dong.

Ngay 02/11/2018, ba Tran Diém M1 Khéng cdo toan bd ban an dan sy so
tham.

Tai phién toa phiic tham: Nhimg nguoi khang cdo khong rat, thay d6i hoic
bd sung khang cdo. Nguyén don khong rat don khaoi kién.

Pai dién VKSND cép cao tai Pa Ning phat biéu y kién vé viéc tuan theo
phép luat ciia Tham phan, Hoi dong xét xtt va cua nhitng ngudi tham gia t6 tung da
chép hanh dung quy dinh cua Bo luat to tung dan su va vé ndi dung vu an: pé nghi
HDPXX khong chip nhan khang cdo cua nguoi dai dién theo Gy quyén clia nguyén
don 1a ong Nguyén Thanh Q va cua ba Tran Diém M1; chip nhan mot phan khang
céo cta bi don Nguyén Thi H vé viéc khong tinh gid tri cin nha (c6 dién tich 68,49
m?) vao gia tri di san dé chia thira ké vi nguyén don khong c6 yéu ciu va sta ban
an so tham vé phan nay.

Qua nghién cibu todn bo ho so vu dn, tham tra cdc chimg cik tai phién toa,
trén co so xem xét day d, toan dién y kién cua nhitng nguoi tham gia to tung,
nguoi bdo vé quyén loi, y kién cua Kiém sdt vién va sau khi ngh; an.

NHAN PINH CUA TOA AN:

[1] Vé nhitng nguoi duoc hudng di san:

[1.1] Tai phién toa so tham, ngudi c6 quyén loi nghia vu lién quan va ciing
1a nguoi dai dién cta nhimg nguoi thira ké caa ba Truong Thi H1 1a ba Tran Diém
M1 khai ngoai 04 con chung cta 6ng Truong Van T2 va ba Lam Thi T3 nhu ba da
khai trude do thi 6ng T2, ba T3 con ¢c6 mdt nguoi con chung khac 1a ba Truong
Thi Hong H2 d4 chét nam 1978 va khong c6 chong, con. Loi khai caa ba M1 duoc
bi don Nguyén Thi H thira nhan: “ba H2 1a em éng P- chét nam 1978”; dugc dai
dién ctia nguyén don ba Truong Thi M thira nhan: “Ba M biér ba H2 nhung do ba
H2 da chét nén khéng néi...”. Bén canh d6, sau khi xét xtr so tham cac duong su
déu khong co khang co lién quan dén ba Truong Thi Hong H2 da cho thiy viéc
xé4c dinh ba Truong Thi Hong H2 13 nguoi dugc thira ké di san ciia Toa an cap so
tham 1a c6 cin cu.

[1.2] Theo 161 khai cua ba Truong Thi M va nguoi dai dién ba M thira nhan
ba Truong Thi H1 1a con chung ctiia 6ng Truong Van T2 va ba Duong Thi H3; 1oi
khai ctia ba M phu hop véi 16i khai ctia ong Tran Ngoc T1, Tran Ngoc L, Tran Anh
L, Tran Hoang T, Tran Diém M1 va Tran Anh L1 va phu hop voi chiing thu hén
tha cta ong T1 v&i ba hl ngay 02/01/1970 do chinh quyén ché do cii xac lap va
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dugc trich luc ctia Uy ban hanh chinh xa H ngay 17/12/1973 (bdn sao cé chirng
thuc - BL80), trong chirng thu hon thu nay c6 ghi ré cha ba Truong Thi H1 la 6ng
Truong Van T2: “Tén ho cha vo: Trirong Vin T27; pht hop véi gidy khai sinh cia
ba Truong Thi H1, gidy khai sinh ctia ba hl thé hién 6ng Truong Van T2 Ia cha
ctia ba hl va 1a ngudi dung khai vao nim 1949 tai UBND xi S. Do d6, Toa an cip
so tham xac dinh ba Truong Thi H1 14 con cua dng T2 va la ngudi duge hudng
thira ké ctia 6ng T2 14 c6 co so va ding phap lut.

Pbi v6i ba Duong Thi H3: Cac duong sy déu khai ba Huyén khong clng
séng chung voi 6ng T2 va 6ng T2 chi séng chung v6i ba Lam Thi T3; ba Tran
Dim M1 1a ngudi ¢6 quyén loi nghia vu lién quan va ciing 13 ngudi dai dién coa
nhiing nguoi thira ké cua ba Truong Thi H1 ciing khai viéc ba Huyén c6 séng cung
véi 6ng T2 hay khong thi ba khéng rd; cac chuang ctr do ba Tran Diém M1 cung
cap, gdm: Ching thu hén tha ciia ba Truong Thi H1 véi 6ng Tran Ngoc T1 Hoan
ngay 02/01/1970; gidy khai sinh cta ba Truong Thi HI nam 1949 chi c¢6 gia tri
chirg minh ba Truong Thi H1 1a con ctia 6ng Truong Van T2 va ba Duong Thi
H3; khong c6 gia tri chimg minh ba Huyén 1a vo caa 6ng T2. Hon nita, theo gidy
khai sinh ctia ba h1 néu trén cho thay ba hl sinh nim 1949; thoi diém nay ba Lam
Thi T3 (chét nam 1960) - vg 6ng T2 chua chét va luat hon nhan gia dinh cta ché
d6 cii khong cho phép nhiéu vo “da thé”. Do d6, Toa an cip so thim xac dinh ba
Duong Thi H3 khong phai 14 vg 6ng T2 va khdng duoc hudng thira ké cua 6ng T2
1a phu hop, c6 co sé.

[1.3] Tr nhitng phan tich trén, c¢6 co so dé xac dinh: Ong Truong Van T2
(chét nam 1996) va ba Lam Thi T3 (chét nam 1960) c6 04 ngudi con chung gom:
ba Truong Thi M; ba Truong Thi B (khéng c6 chong, con- chét nam 2008), ba
Truong Thi Hong H2 (khéng c6 chong, con-chét nam 1978); 6ng Truong Cong P
(chét nam 2011) 6ng Truong Cong P ¢ vo 1a ba Nguyén Thi H va 03 ngudi con
la: Truong Nguyén Hoang A, Truong Khanh T, Truong Nguyén Hoang U.

Ong Truong Van T2 ¢6 quan hé tinh cam voi ba Duong Thi H3 (chét ngay
29/6/2000), c6 01 ngudi con chung 1 ba Truong Thi H1. Ba Truong Thi H1 (chét
nam 2010) c6 chong Tran Ngoc T1 va 05 ngudi con 1a: Tran Ngoc L, Tran Anh L,
Tran Hoang T, Tran Diém M1 va Tran Anh L1.

[2] Vé di san thira ké: Cac duong sy trong vu an déu thira nhan nguén goc
cin nha c6 dién tich 68,49 m* va dién tich 240 m? dt tai s6 105 duong N, phudng
S, thanh phd H 12 di san cta 6ng Truong Van T2 va ba Lam Thj T3.

[2.1] Bi don ba Nguyén Thi H va cac con 6ng P, ba H déu cho rang 6ng
Truong Vin T2 di chuyén quyén sé hiru nha dét tranh chp cho dng P, ba H theo
gidy chuyén quyén ngay 04/7/1983. Tuy nhién, gidy chuyén quyén ctia 6ng Truong
Van T2 cho 6ng Truong Cong P ngay 04/7/1983 c6 ndi dung la ong P chi dugc s
dung nha dét tranh chap: “thay téi chdp hanh moi thii tuc thué khéa va toan quyén

7



st dung bat déng san, ddng sdn cia ngdi nha sé6 105 nday”; van ban nay duoc
UBND phuong S chimg thyc 1a iy quyén quan 1y tai san va 6ng P ciing ky tén tai
gidy chuyén quyén véi tu cach 13 ngudi duge uy quyén. Mit khac, sau khi ky gidy
chuyén quyén ngay 04/7/1983 thi 6ng Truong Vin T2 c6 don xin cdp sb6 nghiép
chu ding tén 6ng T2 vao ngay 20/2/1986 va dugc S¢ xay dung tinh Quang Nam-
Pa Néng cip trich luc s6 nghiép chu nha & cho dng T2 va ba T3 vao ngay
12/01/1990 (la sau ngay 6ng T2 Idp gidy chuyén quyén ngay 04/7/1983) di cho
thay y chi dich thuc ctiia 6ng T2 tai gidy chuyén quyén ngay 04/7/1983 1a chi giao
quyén st dung cho 6ng P va ba H. Do d6, tai san nha va dit dang tranh chép thira
ké van 1a cia 6ng Truong Vian T2, ba Lam Thi T3.

Ong Truong Van T2, ba Lam Thi T3 chét khong dé lai di chuc nén chia thira
ké theo phap luat cho nhiing ngudi thira ké 1a ding theo quy dinh tai diém a khoan
1 Biéu 650 Bo luat dan sy nam 2015,

[2.2] Nam 2004, 6ng Truong Cong P xin stra chita nha & va dugc UBND
thanh phd H cip phép vao ngdy 29/6/2004. Tai Bién ban xem xét, thim dinh tai
chd ngay 31/5/2018 cac duong sy déu thong nhat di san cua 6ng Truong Vin T2,
ba Lam Thi T3 chi c6 con phan nha c6 dién tich 68,49m? (dd duoc tu sira theo gidy
phép sira chita cdi tao 29/6/2004) va thira nhan cac phan con lai ctia ngdi nha (Nha
giita, nha bép, nha trét, nha ¢ phia sau, vé sinh, cdy ...) 1a do vo chong ong
Truong Cong P, ba Nguyén Thi H xay dung, trong nén Toa an cép so tham xac
dinh cin nha cd dién tich 68,49 m® va dién tich 240 m? dat tai s6 105 duong N,
phuong S, thanh phé H 14 di san cua 6ng Truong Vian T2 va ba Lam Thi T3 dé
chia thira ké 1 dung.

[2.3] Cac duong sy thira nhan 6ng Truong Van T2 va ba Truong Thi D (bi
tam than) trude khi chét déu sinh song cung gia dinh 6ng Truong Cong P, ba
Nguyén Thi H tai nha dét tranh chap va duoc gia dinh 6ng P, ba H nubi dudng,
chiam séc; 6ng P va ba H trong qua trinh sinh sdng tai nha dit tranh chép tir trudc
va sau khi dng T2 chét thi 6ng P ciing ba H da dong gop, stra chita can nha Khu 1
(dién tich 68,49m” theo bién ban dinh gid tai san ngay 31/5/2018) cia dng T2, ba
T3 dang con ton tai (di sdn thira ké) nén ba Nguyén Thi H va Truong Cong P ¢6
cong strc dong gop va tu bo, duy tri, bio quan gia tri di san; tinh dén nay da 40
nam. Vi vdy, Toa 4n cap so tham trich 10% gi4 tri di san dé thanh toan cho ba
Nguyén Thi H véi sb tién 1a 1.220.166.000 dong vé cac khoan cong strc va chi phi
néu trén la phu hop va ding quy dinh tai khoan 3, khoan 5 Diéu 658 Bo luat dan su
nam 2015.

Khang cdo cua nguoi dai dién cta nguyén don ba Truwong Thi M cho rang
gia dinh ba H di duoc hudng loi 16n trong viéc cho thué nha dét tranh chap la
khong thé chap nhan, vi khong co tai liéu hodc ching ctr dé chimg minh cho 10i
khai. Mit khac, trong truong hgp 6ng Truong Cong P va ba Nguyén Thi H khong
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& tai nha dat tranh chdp dé bao quan, giir gin di san va dé phung dudng chim soc
6ng T2, ba Dao... thi 6ng P, ba H ciing dd dugc chinh quyén dia phuong bé tri dat
& noi khac nhu cac dong thira ké khac trong vu an.

Khang cdo ciia ba H yéu cdu xem xét chi phi sira chita dién tich cin nha
68,49m” nhung cac dwong sy khong thira nhan; ba H khong c6 tai liéu ching cr
ching minh s6 tién chi phi stra chita. Hon nira, nhu da nhan dinh trén Toa an cép
so tham trich 10% gia tri di san dé tinh cong stic va chi phi cho ba Nguyén Thi H
d3 1a phu hop. Do d6 khong chp nhan yéu cau nay cta ba H.

[2.4] Khang cdo ctia 6ng Nguyén Thanh Q va ba Tran Diém M1 dé nghi ap
dung mirc gia cta ching thu tham dinh gia cua Cong ty tham dinh gid qudc té |
ngay 16/8/2018, c6 gia tri tai san tranh chép 1a 16.200.000.000 dong (muwoi sdu ty
hai tram triéu dong). Khang cao ndly HDXX cép phuc tham xét thay:

+ Sau khi c6 két qua dinh gia ctia Hoi déng dinh gid tai san tranh chip ngay
31/5/2018 thi ba Tran Diém M1 va ba Tran Anh L c6 don yéu cau tham dinh lai
gia va yéu cau Toa an chi dinh Cong ty thdm dinh giad qudc té | thim dinh gi4 lai.
Theo don yéu cau ciaa bad M1 va ba Linh, Toa 4n nhin dan tinh Quang Nam ban
hanh Thong bao s6 20/TB-TA ngay 18/7/2018 yéu cau cac duong su c6 y kién va
c6 van ban thoa thuan, thong nhat vé t6 chirc Tham dinh gia nhung nguyén don, bi
don déu khong thong nhat véi yéu cau tham dinh gia lai caa ba M1, ba Linh va dé
nghi xac dinh gia theo bién ban dinh gid ngay 31/5/2018. Do cac duong sy khong
thoa thuan va thong nhét t6 chirc Tham dinh gid nén Toa an nhan dan tinh Quang
Nam ban hanh Théng bao s6 40/TB-TA ngay 06/8/2018 khong chip nhan viée
tham dinh lai gia tai san tranh chap. Sau khi nhan duoc Thong bao s6 40/TB-TA
ngay 06/8/2018, ba Tran Diém M1 va ba Tran Anh L ciing khong thuc hién quyén
yéu cau dinh gia lai tai san theo quy dinh. Vi vdy, Toa an nhan dan tinh Quang
Nam cén ctr vao két qua dinh gia cia Hoi dong dinh gia tai san ngay 31/5/2018 dé
xét xir vu an 1a dung theo quy dinh tai Piéu 5 va Piéu 18 THONG TU LIEN
TICH Sb: 02/2014/TTLT-TANDTC-VKSNDTC-BTP-BTC ngay 28/3/2014 cua
Toda 4n nhan dan tdi cao - Vién kiém sat nhan déan t6i cao - BO tu phap — Bo tai
chinh. Mit khac, chimg thu Tham dinh gia ctia Cong ty tham dinh gia qubc té | do
ba Tran Diém M1 cung cap, trong ching thu da xac dinh don gi4 dat tranh chap 1a
65.000.000 ddng/m? nhung khong co tai liéu dé chimg minh; tai liéu so sanh va co
s& dé xac dinh don gia dat néu trén 1a co can cr nén khong c6 co so xac dinh vige
dinh gia ciia Hoi dong dinh gia cap so tham da dinh gia khong khach quan, vo tu.

Gia dinh ba Nguyén Thi H, dng Truong Cong P di sinh song, gin bo va
quan 1y nha dét tranh chép tr ndm 1996 dén nay di gan 40 nim; hién khong con
chd & nao khac. Vi vay, Toa an cap so tham giao nha dat cho ba Nguyén Thi H va
ba Nguyén Thi H c6 trach nhiém théi tra gia tri ki phan thira ké cho nhiing ngudi
thira ké khac 1a phu hop voi thuc té va phép lut.
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Vi vdy, khang cdo cta ba Tran Diém M1 yéu cau dinh gia lai, xac dinh gia
tri nha dat tranh chép 16.200.000.000 déng va xin nhan hién vat nha dét tranh chép
cting nhu khang cdo cua dai dién ciia ba M xin nhan hién vat nha dAt tranh chép
khéng dugc chip nhan.

[2.5] V& don khudc tir quyén huong di san thira ké theo phap ludt cua
Nguyén don Truong thi M dé ngay 19/8/2004:

Piéu 645 Bo luat dan su 1995 quy dinh ngudi mudn tir chdi di san thi phai
lap thanh vin ban va bao cho co quan coéng ching hoic Uy ban nhan dan x4,
phuong, thi tran noi c¢6 dia diém mé thira ké vé viée khong nhéan di san va thoi han
tir chdi 14 06 thang ké tir thoi diém mo thira ké. Tuy nhién, tai thoi diém ba M lap
don khuée tir quyén huong di san thira ké ngay 19/8/2004 14 thoi diém Bo luét dan
su 1995 dang c6 hi€u lyc nén phai thyc hién ding quy dinh nhung da khong thuc
hién thong bao va thuc hién khong dung thoi han (dng T2 chét nam 1996; ba T3
chét nam 1960) nén viée tir chdi khong dung quy dinh cua phap luat va khong co
hiéu luc. Mit khac, theo don yéu cau ctua ba H tai phién toa phiic thim ngay
21/5/2019, Tda an cap Phuc tham d3 ra thong bao yéu cau ba H cung cap céc chir
ky ctia ba M tir nim 2001 dén nam 2007 dé thyc hién viéc giam dinh chit ky cta ba
M tai don khudc tir quyén huong di san thira ké theo phap luat dé ngay 19/8/2004
nhung ba H khong cung cip dugc; Toa an cap Phuc tham da ra Quyét dinh y thac
thu thap ching ctir sé 17/2019/QD-UTTA ngay 20/6/2019 cho Toa an nhan dan
quan T, thanh phé HO Chi Minh thu thip mau chit ky ctia ba M tir nim 2001 dén
nam 2007, dé lam mau thuc hién giam dinh nhung Toa 4n nhan dan quan Tan Phu,
thanh phé H6 Chi Minh khong thu thap duoc (Céng vin sé 351/2019/TA.QTP
ngay 07/8/2019). Do d6, khong co co s¢ dé thuc hién viéc giam dinh va yéu cau
nay cua ba H khong thé chap nhan.

[3] Vé chia thira ké: Nhu di nhan dinh, di san caa 6ng T2 va ba T3 d¢é lai
chia thira ké c6 tong gia tri 1a 12.201.660.000 dong (theo bién ban dinh gid tai sdan
ngay 31/5/2018). Toa an cip so tham sau khi trir di céng strc cuia dng P va ba H;
gia tri di san con lai chia cho cac dong thira ké nhu Quyét dinh cua ban an so thim
1a dung theo quy dinh tai Piéu 658 va Diéu 660 Bo luat dan sy nim 2015.

[4] Tai don khoi kién va qua trinh td tung tai cap so tham, nguyén don ba
Truong thi M khong yéu cau chia di san d6i v6i ngdi nha co dién tich 68,49 m?
nhung ngudi co quyén loi va nghia vu lién quan 13 ba Tran Diém M1 c6 yéu cau
chia di san d6i vdi can nha 68,49 m% yéu ciu nay cua ba M1, Toa 4n cp so thim
khéng yéu cau ba M1 thuc hién cac thu tuc yéu cau doc 1ap theo quy dinh 1a thiéu
sot va vi pham tha tuc t6 tung. Tuy nhién, Toa an cdp so thdm d3 chip nhan yéu
cau ctia ba M1, chia thira ké ddi véi cin nha 68,49 m* 1a da giai quyét toan dién,
triét dé vu an va dam bao quyén lgi ich hop phdp cua cic duong sy trong vu an.
Cho nén, Toa 4n cap so tham can rat kinh nghiém va ¥ kién cua dai dién Vién
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Kiém sat tai phién toa phuic tham, yéu ciu khong tinh gia tri cin nha (cé dién tich
68,49 m%) vao gia tri di san dé chia thira ké khong thé chap nhan.

[5] Tir nhan dinh trén, HDXX cép phuc thim khong chap nhan khang cio
ciia ba Nguyén Thi H, 6ng Nguyén Thanh Q va ba Tran Diém M1. Do khong chip
nhan khang cdo nén nhitng ngudi khang cao phai chiu an phi phuc tham.

[6] Cac quyét dinh con lai ctia ban an so thdm khong cé khang cdo va
khang nghi cap phuc thim khong xem xét.

Vi cac lé trén,
QUYET PINH

Can ct khoan 1 Diéu 308 Bo luat td tung dan su; khong chép nhan khang
céo ctia bd Nguyén Thi H, 6ng Nguyén Thanh Q, ba Tran Diém M1 va giit nguyén
ban an so tham;

Cin ctr cac Piéu 649, 650, 65, 609, 610, 612, 613, 616, 618, 623, 658, 660,
680 B luat Dan su nim 2015; cac Diéu 26, 37, 147, khoan 2 Diéu 157, 165 Bo
luat t6 tung dan sy nam 2015; cac Piéu 12, 27 Nghi quyét 326/2016/UBTVQH16
ngay 30/12/2016 ciia Uy ban thuong vu Quéc hoi:

Chép nhan yéu cau khoi kién cua ba Truong Thi M vé viée “Tranh chd'p ve
thira ké tai san” v6i ba Nguyén Thi H. Xu:

1. Chia di san thira ké 13 ngdi nha va dét tai s6 289 (s6 cii la 105), dudng N,
phuong S, thanh phd H, tinh Quang Nam cho nhiing nguoi thira ké nhu sau:

- Ba Truong Thi M dugc nhan: 4.026.548.000 dong (Bon ty, khéng trdam
hai muwoi sau triéu, ndm trdm bon mueoi tam nghin dong);

- Ong Truong Coéng P dugc nhan 4.026.548.000 dong, chia cho cac dong
thira ké ctia 6ng P 12: Ba Nguyén Thi H, chi Truong Nguyén Hoang A, chi Truong
Nguyén Hoang U, anh Truong Khanh T, mdi ngudi dugc nhan: 1.006.637.000
dong (Mot ty, khong trdam 1é sdu triéu, sau tram ba miweoi bay nghin dong);

- Ba Truong Thi H1 duoc nhan 2.928.399.000 dong, chia cho cac dong
thira ké cua ba hl 1a: Ong Tran Ngoc T1, anh Tran Ngoc L, chi Tran Anh L, chj
Tran Hoang T, chi Tran Diém MI, chi Tran Anh LI, mdi nguoi dugc nhan:

488.067.000 dong (Bon tram tam mueoi tdm triéu, khong tram sdu muwoi by
nghin dong);

2. Giao cho ba Nguyén Thi H dugc tron quyén st dung dat va quyén so
hitu nha & tai dia chi s6 289 (sé cii la 105), dwong N, phuong S, thanh phd H, tinh
Quang Nam.

3. Ba Nguyén Thi H c6 trach nhiém thdi tra gia tri tai san thira ké cho
nhimg nguoi thira ké khac nhu sau:

- Ba Nguyén Thi H c¢6 trach nhiém thdi tra béng tién cho ba Truong Thi M
4.026.548.000 dong (Bon ty, khéng tram hai muwoi sau triéu, ndm tram bon muwoi
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tam nghin dong);

- Ba Nguyén Thi H c6 trach nhiém thdi tra bang tién cho chi Truong
Nguyén Hoang A, chi Truong Nguyén Hoang U, anh Truong Khanh T mdi nguoi
1.006.637.000 ddng (Mot ty, khong tram 1é sdu triéu, sau tram ba muoi bay nghin
dong);

- Ba Nguyén Thi H c¢6 trach nhiém thdi tra bang tién cho 6ng Tran Ngoc
T1, anh Tran Ngoc L, chi Tran Anh L, chi Tran Hoang T, chi Tran Diém M1, chi
Tran Anh L1 mdi ngudi 488.067.000 ddng (Bon tram tam muoi tam triéu, khong
trdam sdu muoi bay nghin dong).

4. An phi dan sy phtic thim:

- Trwong Thi M phai chiu 4n phi dan sy phac thAm nhung ba M 1a ngudi cao
tudi va co don xin mién an phi nén khong phai chiu.

- Ba Nguyén Thi H phai chiu 300.000d 4n phi dan sy phiic thim nhung
dugc trir vao 300.000d tam tmg an phi da ndp theo bién lai thu tam tGng s6 0197
ngay 19/11/2018 ctia Cuc Thi hanh an dan su tinh Quang Nam.

- Ba Tran Diém M1 phai chiu 300.000d an phi dan sy phtic thim nhung
dugc trr vao 300.000d tam uUng an phi da ndp theo bién lai thu tam Ung
s6 0196 ngay 15/11/2018 cua Cuc Thi hanh 4n déan sy tinh Quang Nam.

5. Quyét dinh con lai cta ban an so thdm vé chi phi xem xét tham dinh tai
chd, dinh gia tai san, an phi so tham khong c6 khang cdo, khang nghi ¢ hiéu luc
ké tir ngdy hét thoi han khang cdo, khang nghi.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an phuic tham.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- TAND t6i cao; THAM PHAN — CHU TQA PHIEN TOA
-VKSND cdp cao tai Pa Nang;
- TAND tinh Quang Nam,
- VKSND tinh Quang Nam, 5 L
- Cuc THADS tinh Quang Nam; (Da ky)
- Cac duong su;
- Luu hé so vu dan;
- Luu an van, Phong HCTP.
Lé Phwéc Thanh
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