TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH TAY NINH Déc 1ap - Tw do - Hanh phic

Ban an s6: 289/2019/DS-PT

Ngay: 26-11-2019

VIV “Tranh chip hop dong
g6p hui”

, ‘ NI:IAN DANH )
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH TAY NINH

- Thanh phan Hpi dong xét xvr phiic thdm gom co:

Tham phén - Chii toa phién toa: Ba Truong Thi Tuyén.

Cdc Thdam phdan: Ba Nguyén Thanh Minh Chau;

Ba Nguyén Thi Thity Phuong. :

- Thur ky phién toa: Ba Nguyén Thi Kim Ngan - Thu ky Toa 4n nhan dan
tinh Tay Ninh.

- Dgi dién Vién kiém sat nhdn din tinh Tdy Ninh tham gia phién toa:
Ba Nguyén Thi Thu Trang - Ki€ém sat vién.

Ngay 26 thang 11 nam 2019, tai try s6 Toa an nhan dan tinh Tay Ninh xet
xu phuc thdm cong khai vu an thy 1y s6: 340/2019/TLPT-DS ngay 22 thang 10
nam 2019 vé viéc “Tranh chap hop dong gop hui”.

Do Bén 4n dén sur so tham s0: 55/2019/DS-ST ngay 20 thang 9 ndm 2019
cua Toa an nhan dan thanh pho Tay Ninh, tinh Tay Ninh bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xtr phuc tham sé: 310/2019/QD-PT
ngay 24 thang 10 nam 2019, gitta cac duong su:

- Nguyén don: Chi Pham Thi My D, sinh nim: 1991; cu tra tai: S6 nha
549, Qudc 1o H, ap H, xa T, huyén T, tinh Tay Ninh, c6 mit.

Nguoi dai dién theo 1y quyén cua chi My D: Ong Phan Van V, sinh nim
1957; cu trt tai: D40/3 ap HT, xa HT, huyén H, tinh Tay Ninh (gidy uy quyén
ngay 04/11/2019); c6 mat.

- Bi don: Ba Nguyén Thi N, sinh ndm 1959; cu trii tai: SO nha 504, dudng
C, khu pho B, Phuong B, thanh pho T, tinh Tay Ninh; vang mat.
- Ngwoi khdng cao: Chi Nguyén Thi My D 1a nguyén don.

NOI DUNG VU AN:



Theo don khdi kién ngay 09 thang 01 nam 2019 va qud trinh gidi quyét vu
an nguyén don chi Pham Thi My D trinh bay:

Ngay 26-9-2016 (am lich) chi ¢6 m¢ 01 day hui 10.000.000 ddng/thang,
hui gom 25 phan 16 hui vién, man ngay 30-8-2018 (4m lich), ba N tham gia 06
phan huyi, d3 hdt 05 phéan, ba N ¢ ky nhan tién hui, con mot phan hyi sbng dong
dugc 19 1an, dén thang 3-2018 thi ngung dong hyi, 05 phan hyi ba N da hét
duoc téng s6 tién 1a 861.700.000 dong, sau khi hdt hui ba N dong hui chét, con
no nhu sau:

Tt thang 11-2017 (4m lich) dén thang 3-2018 (am lich), ba N dong hui chet
ctia 04 (b6n) phan hui, con mot phan hui chét ba N khong dong voi tong so tién
40.000.000 dong, tir thang 3-2018 ba N ngung khong dong hui sdng, hui chét
cho chi. Hui man vao ngay 30-8-2018 (am lich), thoi gian ba N ngung khong
dong hui chi da gop thay cho ba N nhu sau:

+ Hui chét chua dong tir thang 11-2017 dén thang 3-2018: 04 lan x
10.000.000 ddng = 40.000.000 dong

+ Hui ché‘g chua dong tur thang 3-2018 dén thang 8-2018: 06 lan x (5 phan
x 10.000.000 dong) = 300.000.000 dong.

Tong cong 1a 340.000.000 dong. Chi va ba N thong nhat can trir mot phan
hui séng ba N dong duoc 19 lan tuwong ung véi sd tién déng hui chét 1a
190.000.000 dong, trir tién hué hong con sd tién 185.000.000 dong. Nhu vay ba
N con no chi sb tién 155.000.000 dong.

Tai phién toa so thdm, chi D thira nhan khi mé hui thi ba N tham gia 05
phan, chi H tham gia 01 phan nhung do chi H 14 ngudi giap viéc cho ba N, chi D
khong biét dia chi cu thé cua chi H ¢ dau nén hai bén thoa thuan miéng ba N
phai bao lanh cho chi H. Nay chi yéu cau ba N c6 nghia vu hoan tra cho chi 5O
tién hui con no 155.000.000 doéng va yéu cau tinh 13i suit theo quy dinh cua
phap luat tir ngay 30-3-2018 (a4m lich) cho dén khi xét xtr.

Bi don ba Nguyén Thi N trinh bay -

Ba thong nhét véi 10i trinh bay cta chi D vé thoi gian tham gia gop hui,
ngay khui hyi va man hui, thoi gian dong hui va ngung dong hui. Ba xac dinh
chi tham gia 05 phan, 04 phan hui chét va 01 phén hui song. Phan hui song ba
dong dugc 19 lan, tuong ing s6 tién 190.000.000 dong, trr hué hong 5.000.000
dong, con lai 185.000.000 dong va ba dong ¥ khau trir s6 tién hyi séng vao sb
tién hui chét theo yéu cu ctia nguyén don.

Chi D trinh bay ba tham gia 6 phan hui 13 khéng dang. Béi vi chi Lam Thi
H (nguoi giup viéc ctia ba) tham gia tryc tiép voi chi D 01 phan. Nhung hién
nay chi H khong con lam cho ba, di dau va lam gi, dia chi & dau ba N khong
biét.

Khi hét hui chi D giao cho ba cac bién nhan giao hui ba ky tén, tong cong
nhan tién hui 861.700.000 dong 1a dung. Trong d6 bién nhan giao hyi sb tién
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170.600.000 dong, tén nguoi hot H (Di N) ba ky nhan tién Ia do chi H hot hui,
nhung khi giao tién hui chi H khong c6 & nha nén ba nhan thay.

Ba xac dinh chi c§)n no chi D 04 phﬁn hui chét, can trir 01 phﬁn hui séng
con ng 1a 55.000.000 dong .

Tai Ban an s6: 55/2019/DS-ST ngay 20 thang 9 ndm 2019 cua Toa an nhan
dan thanh ph6 Tay Ninh, tinh Tay Ninh, da quyét dinh:

Can cir vao Khoan 3 Diéu 26; Khoan 1 Diéu 35 Bo luat T tung dan su;
Piéu 357; Khoan 2 Diéu 468; Piéu 471 Bo luat Dan sy 2015; Khoan 4 Diéu 26
Nghi quyét s6 326/2016/UBTVQH14 ngay 30-12-2016 ctua Uy ban Thudng vu
Quédc hoi vé 4n phi va 1é phi Toa an tuyén xu:

Chap nhan mot phan yéu cau khoi kién ctia chi Pham Thi My D ddi véi ba
Nguyén Thi N vé viéc “Tranh chap Hop dong gop hui”.

Buoc ba Nguyén Thi N ¢6 nghia vu tra cho chi Pham Thi My D s6 tién no
gbc 14 55.000.000 dong; tién 1i 1a 5.208.000 dong, tong cong 1a 60.208.000 (sau
muoi triéu hai tram 1é tdm ngan) dong.

Ngoai ra ban an con tuyén vé 13i suat chdm thi hanh an, quyén va nghia vu
thi hanh an, 4n phi va quyén khang cdo theo quy dinh cua phép luét.

Ngay 04 thang 10 ndm 2019, nguyén don chi Pham Thi My D c6 don
khang cdo, yéu cau Toa an cap phuc tham giai quyét budc ba Nguyén Thi N tra
cho chi s6 tién 155.000.000 dong va tién 14i theo quy dinh cta phép lut.

Tai phién toa phiic tham:

Chi D thay doi yéu cﬁu‘khémg cao, yéu ciu ba N tra cho chj tién hui
155.000.000 dong, khong yéu cau tinh 1ai suat.

Ngueoi dai dién theo ity quyén ciia chi D trinh bay:

Chi H co vai tro 1a nguoi giap viéc cho ba N; ba N ky nhan tién hui cho
chi D giao, ba N khong c6 chl'mg cu chl'n}g minh da giao tiéq hui laiqdo chi H
nén ba N phai chiu trach nhiém do61 véi phan hui nay; Toa an cap so tham khong
budc ba N chiu trach nhiém phan hui nay la khong thoa dang. Tai phién toa, chi
D chi yéu cau tra tién hui goc, khong yéu cau tinh 13i sudt, ton trong ¥ kién cta

nguyén don; dé nghi Hoi ’dor‘lg xet xur xem xet chap nhan khang céo cua chi D,
budc ba N tra cho chi D s6 tién 155.000.000 dong.

Y kién cta dai dién Vién kiém sat nhan dan tinh Tay Ninh:

Vé t6 tung: Viéc tudn theo phap luat cua Tham phéan, Hoi dong xét xu,
Thu ky phién toa thuc hién ding trinh tu, thi tuc theo quy dinh cua Bo luat T6
tung dan sy. Chi D thuc hién dung quyén va nghia vu theo quy dinh cua Bo luat
T tung dan sy, chap hanh dang ndi quy phién toa; ba N duoc Toa an triéu tap
hop 1¢ 1an thi hai nhung vang mat tai phién toa.



Vé noi dung: Pé nghi Hoi dong xét xir chap nhan khang céo ctia chi Pham
Thi My D; can ctr khoan 2 Piéu 308 BO luat T6 tung dan su stra ban an so tham,
budc ba Nguyén Thi N tra cho chi Pham Thi My D tién hui 1a 155.000.000
d6ng. Ghi nhan chi D khong yéu cau tinh 14i suét.

NHAN PINH CUA TOA AN:

Can cit vao cac tai liéu, ching cir co trong hé so vu dn da dwoc xem xét
tai phién toa; y kién cia Kiém sdt vién, xét thdy:

[1] Vq t6 tung: Ba Nguyén Thi N da dugc Toa an trigu tap hop 1€ lan tht
hai nhung vang mat tai phién téa. Can cur di€m b khoan 2 Diéu 227 cua B) luat
T6 tung dan sy tién hanh xét xir vang mat ba N.

[2] Xét yéu cﬁu khang céo cua chi D, yéu cau ba N tra s tién hui
155.000.000 dong, thay rang:

Chi D xac dinh ba N tham gia 06 phan hui, hyi 10.000.000 d6ng/thang; ba
N hét 5 phan, chi giao tién hui cho ba N ky nhan 5 phan hui, khi gép hui chi va
ba N truc tiép thoa thuan, ba N bao lanh cho chi H 01phan hui, chi da gop thay
tién hui chét nén yéu cau ba N phai tra lai. Ba N khong thira nhan phan hui theo
bién nhan giao tién hui ngay 30/10/2016 (Am lich) sé tién 170.600.000 dong (but
luc s6 54) ghi tén nguoi hot Hanh (Di Nhung) 14 ciia ba gop ma cho rang day la
phan hui cta chi H, ba chi ky va nhan tién thay chi H nén chi H phai chiu trach
nhiém dong tién hui chét cho chi D.

Tai bién nhan giao tién hui (bat luc sb 54) thé hién ba N 1a nguoi ky nhan
tién hui 170.600.000 dong do chi D giao; ba N cho rang nhan tién hui dum
(thay) chi H nhung ba khong c¢6 chimg ¢ ching minh d3 giao tién hét huyi lai
cho chi H, nén 10i trinh bay ctia ba phan hui nay cta chi H 13 khong c¢6 co sé
chép nhan. Do d6, can budc ba N phai c6 trach nhiém dong tién hui chét ph?m
hui ba da nhan 1a c6 co so. Chi D da gop thay tién hui chét, nén can budc ba N
tra lai cho chi D sb tién cu thé nhu sau:

Tir thang 11-2017 dén 3-2018 (am lich): 4 lan x 10.000.000 dong =
40.000.000 dong;

Tir thang 3-2018 dén man hyi 30-8-2018 (am lich): 6 lan X (5 phan X
10.000.000 d6ng) = 300.000.000 dong;

Tong cong: 340.000.000 dong. Khau trir phan hyi song hai bén thong nhat
14 185.000.000 dong con lai 1a 155.000.000 dong.

Ba N di ky nhin 5 phan huyi, ba khong c6 chung ctr di giao tién hui lai
cho chi H, Toa an cép so tham chi budc ba N chiu trach nhiém 4 phén hui chét 1a
khong pht hop nén cén sira ban an so tham, budc ba N ¢o trach nhiém dong hui
chét ca 5 phan hyi ma ba di nhan tién.

Tai phién toa phuc thim hém nay chi D khong yéu cau tinh 14i sut nén
ghi nhan.



[3] Bé nghi cua ngudi dai dién theo ty quyén cua chi D 1a ¢ co s chap
nhan.

[4] Dé nghi ciia Kiém st vién 1a c6 cin ctr chap nhan.

[5] T nhimg phan tich trén xét thiy c6 co s chip nhan khang céo cua
chi Pham Thi My D, stra ]oén an so tham buoc ba N ¢6 trégh nhiém tra gho chi D
tién hui 1a 155.000.000 dong. Ghi nhan chi D khong yéu cau tinh 1ai suat.

[6] V& an phi dan sy phtc thAm: Tai khoan 1 Diéu 29 ciia Nghi quyét sb
326/2016/UBTVQH14 ngay 30-12-2016 quy dinh: “Truong hop Toa an cap
phuc tham stra ban an so tham bi khang cao thi dwong sy khang cdo lién quan
dén phan ban an phai stra khong phai chiu an phi dan sy phuc thdm”. Do stra an
so tham co lién quan dén khang cao cua chi D nén chi D khong phai chiu an phi.
Toa an cap phuc tham xac dinh lai nghia vu chiu an phi glén su so tham nhu sau:
Can ctr theo quy dinh tai khoan 2 Diéu 26 Nghi quyét s6 326/2016/UBTVQH14
ngay 30-12-2016, ba Nguyen Thi N phai chiu 7.750.000 dong.

Vi cac 1€ trén,

QUYET DINH:

Can ctr yélo khoan 2 Diéq 308; khoan 3 Diéu 26; diém b khqén 2 Diéu 227
cﬁa} Bo6 luat T6 tung dép su; biéu 471 Bo luat Dan su; khoan 2 Diéu 26; kboén 2
Diéu 29 cua Nghi quyét s6 326/2016/UBTVQH14 ngay 30-12-2016 cua Uy ban
Thuong vu Qudc hdi vé an phi va 1€ phi Toa an

1. Chip nhan yéu cau khang céo cta chi Pham Thi My D.

2. Stra Ban 4n dan sy so thdm so0: 55/2019/DS-ST ngay 20-9-2019 ctia
Toa an nhan dan thanh pho Tay Ninh, tinh Tay Ninh nhu sau:

Chéap nhan yéu cau khéi kién ctia chi Pham Thi My D d0i voi ba Nguyén
Thi N vé viéc “Tranh chap hgp dong gop hui”.

’ Buoc ba Nguyén Thi N ¢6 nghia vu tra cho chi‘ Pham Thi My D s6 tién no
goc 1a 155.000.000 (mdt tram nam muoi lam tri¢u) dong.

Ghi nhan chi D khong yéu cau tinh 13i suét.

Ké tir ngay chi Pham Thi My D ¢6 don yéu cau thi hanh an, néu ba Nguyén
Thi N khong chiu thi hanh s6 tién trén thi hang thang ba N con phai tra cho chi D
80 tién 1ai do1 voi sO tién cham tra twong tmg voi thoi gian cham tra theo quy dinh
tai khoan 2 Diéu 468 B0 luat Dan su.

3. Vé an phi:

3.1. An phi din sy so tham:

Chi Pham Thi My D khong phai chiu 4n phi. Chi cuc Thi hanh an déan su
thanh pho T, tinh Tay Ninh hoan tra cho chi D tién tam Ung an phi da nop
3.875.000 dong (ba tri€u tam trdm bay muoi lam nghin dong) theo Bién lai thu
tién s6: 0006550 ngay 25-01-2019.



Ba Nguyén Thi N phai chiu 7.750.000 dong (bay triéu bay trim nim
muoi nghin dong).

3.2. An phi dan su phtc tham:

Ch; Pham Thi M§y D khong phai chiu an phi. Chi cuc Thi hanh an dan su
thanh pho T, tinh Tay Ninh hoan tra cho chi D tién tam tng an phi chi da nop
300.000 dong (ba tram nghin dong) theo Bién lai thu tién s6: 0001837 ngay 07-
10-20109.

4. Trudong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 cta Luat Thi
hanh &n dan sy thi ngudi dugce thi hanh an dan sy, nguoi phai thi hanh an dan sy
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hodc bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7 va 9 cua Luat
Thi hanh an dan sy; thoi hi€u thi hanh an duoc thuc hién theo quy dinh tai biéu
30 Luat Thi hanh an dan su.

5. Ban an phuc tham c6 hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Tay Ninh; THAM PHAN - CHU TQA PHIEN TOA
- TAND TPT, tinh Tay Ninh;
- CCTHADS TPT, tinhTay Ninh;

- Phong KTNV&THA tinh; (PAKY)

- Cac dqdng sur;

- Luu ho so;

- Luu tap 4n. Trwong Thi Tuyén



