TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Péc lap - Tw do - Hanh phtc

Ban &n s6: 05/2018/KDTM-PT
Ngay: 23-01-2018
V/v tranh chap hop dong
gia cong hang hoa

, ~ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG

- Thanh phan Hgi dang xét xi phac tham gém co:

Tham phén - Chui toa phién tda: Ba Thai Thi Hitu Xuan

Céc Tham phén: Ba Tran Thi Nhan

Ong Phan Tri Diing

- Thw ky phién toa: Ba Lé Thi Thuy Duong — Thu ky Toa an nhan dan
tinh Binh Duong.

- Dgi dign Vign Kiém sat nhan dan tinh Binh Duong tham gia phién
toa: Ba Ngo Kim Duyén - Kiém st vién.

Ngay 23 thang 01 nam 2018 tai phong xu an Toa &n nhan dan tinh Binh

Duong xét xir phtic tham cdng khai vu &n thu Iy s6 28/2017/TLPT-KDTM ngay
25 thang 12 nam 2017 vé viéc tranh chap hop dong gia cong hang hoéa.

Do Ban an kinh doanh thuong mai so tham sb 18/2017/KDTM-ST ngay
29/9/2017 cta Toa an nhan dén thi xa A, tinh Binh Duong bi khang cao.

Theo Quyét dinh dua vu an ra xét xir phtc tham s 01/2018/QP-PT ngay
04 thang 01 nam 2018, gitta cac duong su:

- Nguyén don. Cong ty TNHH VTE, dia chi: Phuong TH, thi xa A, tinh
Binh Duong.

Nguoi dai dién theo phap ludt cua nguyén don: Ong C, chic vu: Tong
Giam doc.

Ngueoi dai dién theo iy quyeén ciia nguyén don: Ong D, sinh ndm 1976; dia
chi: Phuong TDH, thi xa E, tinh Binh Duong (van ban uy quyén ngay
21/8/2017).

- Bi don: Cong ty TNHH TNP; dia chi: Phuong KB, thi x& A, tinh Binh
Duong.

 Nguoi dgi dién theo phép lugt cua bi don: Ong F, chirc vu: Tong Giam
doc.



Nguoi dgi di¢n theo iy quyen cia bj don: Ba G, sinh ndm 1987; dia chi:
Phuong BHH, quan BT, Thanh pho HO6 Chi Minh (van ban uy quyeén
23/8/2017).

- Ngwroi khang cdo: Bi don Cong ty TNHH TNP.,
NQI DUNG VU AN:

Nguyén don, dai dién nguyén don théng nhét trinh bay:

Tur thang 01 nam 2017 dén thang 6 nam 2017, Cong ty TNHH VTE c6 gia
cong hang hda la van gé céac loai cho Cong ty TNHH TNP. Viéc gia cong giita
hai bén c6 ky két Hop ddng gia cong sé 23/2016 ngay 04/01/2016. Hai bén thoa
thuan don gia, sd luong, quy cach theo don dit hang, giao hang tai kho bén mua;
thanh toan ngay sau khi xuat hoa don tai chinh.

Téng tién hang Cong ty TNHH VTE gia céng cho Cong ty TNHH TNP tur
thang 01 dén thang 6 nam 2017 1a 2.785.489.106 déng. Cong ty TNHH TNP da
thanh toan 1.600.052.578 déng, con no Cong ty TNHH VTE 1.185.436.528
dong. Trong d6 tién hang cua thang 01 1a 262.954.037 dong bao gom 10% thué
gia tri gia ting va chua xuat hoa don; thang 4/2017 1a 916.902.851 dong bao
gom 10% thué gié tri gia ting va da xuat hoa don; thang 6/2017 1a 5.579.640
dong bao gom 10% thué gia tri gia tang va chua xuét hoa don.

Nguyén nhan Cong ty TNHH VTE chua xuat hoa don dbi voi don hang
cua thang 01 va thang 6 nam 2017 vi Cong ty TNHH TNP thuong xuyén bat
tién hang. Do d6, Cong ty TNHH VTE cho dbi chiéu cdng ng xong méi xuét
hoéa don. Tuy nhién, Cong ty TNHH TNP khéng d6i chiéu cong no va khdng
thanh toéan tién gia cong nén Cong ty TNHH VTE khai kién yéu cau Cong ty
TNHH TNP tra no goc cho Cong ty TNHH VTE sé tién 1a 1.185.436.528 dong
va l&i suat no qua han do cham thuc hién nghia vy thanh toan theo quy dinh cua
phap luat tam tinh tir ngay 07 thang 8 nim 2017 dén ngay 07 thang 11 ndm 2017
1a 1.185.436.528 dong x 0.6% thang x 03 thang = 21.337.857 ddng.

‘Tai phién toa so thém,‘ngu’(‘)’i dai di¢n theo uy guyén cua nguyén don rut
yéu cau khei kién doi vaéi tien 1ai va thay doi yéu cau khei kién trir 10% tien
thué doi vai tién hang gia cong thang 01 nam 2017 va thang 6 nam 2017 cu thé
nhu sau:

Tién hang gia cdng thang 01/2017 14 236.658.633 dong.

Tién hang gia cong thang 4/2017 14 916.902.851 dong

Tién hang gia cong thang 6/2017 13 5.021.676 ddng.

Tong cong: 1.158.583.160 ddng.

Nguyén don cung cp cac tai liéu chung cir sau:

+ Ban sao Gidy chung nhan diang ky doanh nghiép Cong ty TNHH VTE;

+ Ban sao hoa don gia trj gia ting s6 0001396 ngay 29/4/2017; bang tong
hop cbng no thang 6/2017; phiéu xuat hang ngay 05/6/2017;
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+ Ban photocopy bang ddi chiéu cong no.

Nguoi dai dién theo ty quyén cua bi don - ba G trinh bay: Tu thang 11
nam 2016, Céng ty TNHH VTE c6 gia cong hang hda cho Cong ty TNHH TNP.
Pon hang thang 11 nam 2016, Céng ty TNHH VTE gia cong da lam hu héng
hang héa cua Cong ty TNHH TNP nhung khong c6 bién phap xir ly. Sb lwong
hang hoa bi hu hong theo théng ké caa Cong ty TNHH TNP bang vai gia tri
hang gia cbng ma Céng ty TNHH VTE nhan gia cong. Céng ty TNHH TNP da
thong béo cho Cong ty TNHH VTE vé van dé stra chira ma Cong ty TNHH VTE
khong giai quyét dugc. Do d6, Cong ty TNHH TNP khong thanh toan dbi voi So
tién gia cong hang hoa thang 11 nam 2016 ma chuyen sang thang 01/2017 s6
tién 1a 262.954.037 ddng (bao gom 10% thué gia tri gia ting). Cong ty TNHH
TNP thira nhan tién hang gia cong 1a 262.954.037 dong nhung khong dong y
thanh toan.

Pbi va6i s6 tién gia cong thang 4/2017 1a 916.902.851 dong, Cong ty
TNHH VTE d3 xuét hoa don nén Cong ty TNHH TNP dong y thanh toan.

Pbi voi so tién hang gia cong thang 6/2017 1a 5.579.640 dong (bao gom
10% thué gi4 tri gia ting). Do Céng ty TNHH VTE chua xuat hoa don nén Cong

ty TNHH TNP chua thanh toan. Cong ty TNHH TNP dong y thanh toéan tién
hang gia cong.

Tai Ban an kinh doanh thuong mai so tham sé 18/2017/KDTM-ST ngay
29/9/2017 cia Toa an nhan dan thi xa A, tinh Binh Duong cén ct:

- Cac Piéu 30, 35, 39 va 228 Bo luat T tung dan sy nim 2015;

- Cac Piéu 11, 24, 50, 55 va 306 cua Luét Thuong mai;

- Diéu 357 va Khodn 2 Diéu 468 Bo luat Dan sy 2015;

- Nghi quyét so  326/2016/UBTVQH14 ngdy 30/12/2016 ciia Uy ban
Thuong vu Quoc hoi quy dinh vé murc thu , mién, giam, thu, ndp, quan ly va sir
dung an phi va 1€ phi ctia Toa an.

Tuyén x:

- Chap nhan yéu cau khei kién cua Cong ty TNHH VTE ddi véi Cong ty
TNHH TNP vé viéc “Tranh chap hop dong gia cong hang héa”.

Budc Cong ty TNHH TNP thanh ton cho Cong ty TNHH VTE s tién
236.658.633 dong (hai tram ba muoi sau tri€u sau tram nam muoi tam nghin sau
tram ba muoi ba dong).

Ghi nhén sy tw nguyén ciia Cong ty TNHH TNP thanh toan cho Cong ty
TNHH VTE s6 tién 921.924.527 dong (chin trdm hai muoi mot tri¢u chin tram
hai muoi bon nghin nam tram hai muoi bay dong).

Téng cong: 1.158.583.160 ddng (mdt ty mot tram ndm muoi tam triéu
nam tram tdm muoi ba nghin mdt trdm sau muoi dong).



- Pinh chi giai quyét yéu cau tra tién 1ai cham thyuc hién nghia vy thanh
toan.

- Vé ap dung bién  phap khén cap tam thoi: Tiép tuc duy tri Quyet dinh ap
dung bién phap khan cdp tam thoi sb 10/2017/QD-BPKCTT ngay 08 thang 8
nam 2017 cta Toa an nhan dan thi xa A.

Ngoai ra, ban &n con tuyén vé an phi, nghia vu cham tra, quyén khéang
cao, quyén va nghia vu thi hanh an cta duong su.

Ngay 09/10/2017, bi don Cong ty TNHH TNP c6 don khang céo toan bo
noi dung cua ban an so tham.

Tai phién toa phlc tham, nguyén don gilt nguyén yéu cau khoi kién va
dong y xuat hoa don gia tri gia ting d6i véi sb tién 241.680.309 dong (da bao
gom 10% thué gla tri gia tang) song song véi Viéc bi don thi hanh an. Bi don van
gitr nguyén yéu cau khang céo. Cac duong su khéng thoa thuan duoc véi nhau
Vé viéc giai quyet vu an.

Y kién cua dai dién Vién Kiém sat nhan dan tinh Binh Duong: Trong qua
trinh giai quyét vu an ké tir khi thy 1y cho dén khi dwa vu &n ra xét xu phic
tham, nhitng nguoi tién hanh t6 tung va nhitng nguoi tham gia té tung da thuc
hién dung phap luat to tung. Vé ndi dung: Bi don théng nhat sb tién con no
nguyén don, nhung do Cong ty TNHH VTE gia cong 16 hang thang 11/2016 bi
hu hong, Céng ty TNHH TNP yéu cau stra chita nhung Céng ty TNHH VTE sira
chita khong dat yéu cau nén Cong ty TNHH TNP phai thué don vi khac sira
chira. S tién no thang 01/2017 la tién gia cong cua 16 hang thang 11/2016
nhung Cong ty TNHH TNP khéng cung cap chiing ct chang minh hang hoa gia
cong thang 11/2016 bi hu hong. Do d6, Toa an cip so thim budc Cong ty
TNHH TNP phai thanh toan cho Cong ty TNHH VTE sé tién hang 236.658.633
dong, ghi nhan su tur nguyén cua bi don thanh toan cho nguyén don sO tién
921.924.527 dong, tong cong 1.158.583.160 dong 1a ¢6 cin cu. Tuy nhién, dé
dam bao ding nguyén tac ké toan, dé nghi Hoi dong xét xtr chdp nhan mot phan
khang cédo cua bi don, sira mdt phan an so thim theo huéng budc Cong ty
TNHH VTE phai xuat hoa don gia tri gia ting trong giai doan thi hanh an doi
v6i s tién hang con ng thang 01/2017 1 236.658.633 dong va thang 6/2017 1a
5.579.640 ddng, gitt nguyén cac phan quyét dinh con lai ciia ban an so tham.

Sau khi nghién cfrn cac tai li€u, chung cu ¢6 tai ho so da dn’qc tham tra tai
phién toa; can cir vao két qua tranh tung tai phién toa va y kién cua dai dién
Vién Kiém sat,

NHAN PINH CUA TOA AN:

[1] Vé t6 tung: Don khang cdo cua bj don Cong ty TNHH TNP lam trong

thoi han luat dinh, phu hop véi quy dinh tai Bieu 271, 272, 273 B6 luat To tung

dan sy va duong su di dong tam tGmg an phi theo quy dinh tai Biéu 276 Bo luat
To tung dan sy nén hop I€.



[2] Ve ndi dung: Cong ty TNHH VTE va Cong ty TNHH TNP thong
nhat: Hai cong ty c6 ky Hop dong s6 23/2016 ngay 04-01-2016 vé viéc gia
cdng, ghép hoa san pham vén cac loai va sé tién gia cong Cong ty TNHH TNP
chua thanh toan cho Céng ty TNHH VTE nhu sau:

~ - Tién hang gia cong thang 01/2017 1a 236.658.633 dong (khdng bao gom
thué va chua xuat hoa don).

- Tién hang gia cong thang 4/2017 1a 916.902.851 dong (da xuat hoa don
va bao gom 10% thué¢ gia tri gia tang).

- Tién hang gia cong thang 6/2017 1a 5.021.676 dong (khong bao gom
thu¢; chura xuat hoa don).

Tong cong: 1.158.583.160 ddng.

Cong ty TNHH TNP dong y thanh toén tién hang gia cong théng 4/2017
12 916.902.851 ddng va tién hang gia cong thang 6/2017 1 5.021.676 ddng cho
Cong ty TNHH VTE.

Day 1a nhiing chiing cir khdng phai chimg minh theo quy dinh cua Picu
92 B¢ luat To tung dan su.

Pbi véi tien hang gia cong thang 01/2017, Cong ty TNHH TNP khong
dong y thanh toan. Cong ty TNHH TNP cho rang: Khoan tién nay la khoan tién
gia cong 16 hang cua thang 11 nam 2016 va s6 hang nay Cong ty TNHH VTE da
gia cong khong dung yéu cau; Cong ty TNHH TNP da yéu cau Cong ty TNHH
VTE stra chita nhung viéc sua chira van khong dat yéu cau. Xét thay, Cong ty
TNHH TNP khéng cung cip duoc chang ci chitng minh Céng ty TNHH VTE
gia cong 16 hang thang 11 ndm 2016 bi hu hong nén Hoi dong xét xir cap so
tham chap nhan yéu cau cua Cong ty TNHH VTE, budc Cong ty TNHH TNP
thanh toan sb tién hang gia cong thang 01/2017, thang 4/2017 va 6/2017 voi
tong sb tién 1.158.583.160 ddng; dong thoi budc bi don phai nop &n phi dan su
so thdm 1a ¢6 can ci. Tuy nhién, Toa an cap so tham khong yéu cau nguyén don
xuat hoa don gia tri gia tang dbi véi sb tien hang gia cong thang 01/2017 va
thang 6/2017 cho bi don 1a chua phu hop véi nguyén tac ké toan. Tai phién toa
phlc tham, dai dién hop phap cia nguyén don da tw nguyén Xuat hoa don gia tri
gia tang doi véi so tién hang gia cong thang 01/2017 la 236.658.633 dong va
thang 6/2017 1a 5.021.676 dong (tong cong 241.680.309 dong, da bao gom 10%
thué gia tri gia tang) nén can stra an so tham vé phan nay.

[3] V& &p dung bién phap khan cp tam thoi: Do bj don chua thanh toan
no cho nguyén don nén Tda an cap so tham tiép tuc duy tri Quyét dinh ap dung
bién phap khan cap tam thoi s6 10/2017/QD-BPKCTT ngay 08/8/2017 cua Toa
an nhan dan thi xa A, tinh Binh Duong 1a c6 cén cu.

[4] Xét @& nghi cua dai dién Vién Kiém sat nhan dan tinh Binh Duong 1a
cO can cu.



[5] An phi kinh doanh thuong mai phic tham: Do Toa &n cap phc tham
sua mot phan ban an so tham nén ngudoi khang cdo Cong ty TNHH TNP khong
phai chiu.

Vi céc I¢ trén;

QUYET PINH:

Ap dung:

- Diéu 30, biéu 35, Dieu 39, khoan 1 Dicu 148, Diéu 228, khoan 2 Diéu
308, bieu 309 Bo luat To tung dan sy nam 2015;

- biéu 11, 24, 50, 55 va 306 Luat Thuong mai;

- Piéu 357 va khoan 2 Diéu 468 Bo luat Dan su 2015;

- Nghi quyét so  326/2016/UBTVQH14 ngdy 30/12/2016 cia Uy ban
Thuong vu Quoc hoi quy dinh vé murc thu, mién, giam, thu, ndp, quan ly va st
dung an phi va 1¢ phi cia Toa an.

Tuyén xir:

1. Chap nhan mét phan yéu cau khang céo cua bi don Cong ty TNHH
TNP.

2. Sira Ban 4n kinh doanh thuong mai so tham s6 18/2017/KDTM-ST
ngay 29/9/2017 cia Toa an nhan dén thi xa A, tinh Binh Duong nhu sau:

2.1. Chap nhén yéu cau khgi kién cua Cong ty TNHH VTE doi véi Cong
ty TNHH TNP vé viéc “Tranh chap hop dong gia cong hang hoa”.

Buoc Cong ty TNHH TNP thanh toan cho Cong ty TNHH VTE sb tién
1.158.583.160 dong (da bao gom 10% thue gia tri gia tang). Cong ty TNHH
VTE c0 trach nhiém xuat hoa don gia tri gia taing cho Cong ty TNHH TNP doi
V6i so tien hang gia cong thang 01/2017 1a 236.658.633 dong va thang 6/2017 la
5.021.676 dong (tong cong 241.680.309 dong, da bao gom 10% thué gia tri gia
tang).

K¢ tir ngdy Cong ty TNHH VTE ¢6 don yéu cau thi hanh an, cho dén khi
thi hanh an xong tat ca cac khoan tién, hang thang Cong ty TNHH TNP con phai
chiu khoan tién lai cua so tien con phai thi hanh an theo muac lai suat quy dinh
tai khoan 2 Biéu 468 B¢ luat Dan su 2015.

2.2. Dinh chi giai quyét yéu cau khai kién cua Cong ty TNHH VTE doi
véi Cong ty TNHH TNP vé khoan tién 18 do cham thyc hién nghia vu thanh
toan.

2.3. V& an phi kinh doanh, thuong mai so tham:

- Cong ty TNHH TNP phai chiu 46.757.494 dong (bon muoi séu trigu bay
tram nam muoi bay nghin bon tram chin muoi bon dong).

- Cong ty TNHH VTE khong phai chiu an phi. Chi cuc Thi hanh an dan
su thi xa A, tinh Binh Duong hoan tra cho Céng ty TNHH VTE so tién tam ung
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an phi da nop 24.100.000 dong (hai muoi bon trigu mot trim nghin dong) theo
Bién lai thu tam &ng &n phi, 1€ phi Toa an s6 AA/2016/0013203, ngay 08/8/2017
cuaa Chi cuc Thi hanh &n dan su thi xa A, tinh Binh Duong.

2.4. V& &p dung bién phap khan cap tam thoi: Tiép tuc duy tri Quyét dinh
ap dung bién phap khan cap tam thoi so6 10/2017/Qb-BPKCTT ngay 08/8/2017
cua Toa an nhéan dan thi xa A, tinh Binh Duong.

3. V& an phi kinh doanh thuwong mai phidc tham: Coéng ty TNHH TNP
khong phai chiu. Chi Cuc Thi hanh an thi x& A, tinh Binh Duong hoan tra cho
Cong ty TNHH TNP s6 tién 2.000.000 dong tam tng an phi da nop tai Bién lai
s6 0013371 ngay 17/10/2017 va Bién lai s6 0013569 ngay 18/12/2017 cua Chi
Cuc Thi hanh &n thi x4 A, tinh Binh Duong.

Truong hop ban &n, quyét dinh dugc thi hanh theo quy dinh tai Piéu 2 cua
Luat Thi hanh &n dan sy thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh
an dan su co6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh &n hozc bi cudng ché thi hanh 4n theo quy dinh tai cac Piéu 6, 7 va 9
cua Luat Thi hanh an dan su; thoi hiéu thi hanh an dugc thuc hién theo quy dinh
tai Diéu 30 caa Luat Thi hanh an dan su.

Ban an phdc tham cd hiéu luc phap luat ké tr ngay tuyén &n
23/01/2018./.
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