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TOA AN NHAN DAN THANH PHO LAO CAI, TINH LAO CAI
- Thanh phan Hpi dong xét xir so thdm gom co:
Tham phén - Chii tog phién tod: Ba Pham Thu Trang
Cdc héi tham nhan dan: 1. Ong Hoang Vian Ngan
2. Ba Vi Thi Hoa

- Thu ky phién toa: Ong Vii Anh Tung - Thu ky Toa an nhan dan thanh phd
Lao Cai

- Dai di¢n Vién kiém sdat nhdn din thanh phé Lao Cai tham gia phién
toa: Ba Hoang Thi Hiép - Kiém sat vién.

Ngay 18 thang 7 nam 2023 tai try s¢ Toa an nhan dan thanh pho Lao Cai,
tinh Lao Cai xét xtr so thim cong khai vu an kinh doanh thu:ong mai thy 1y s0:
14/2023/TLST - KDTM ngay 03 thang 4 nam 2023 vé viéc “Tranh chap hop
déng thi cdng xdy dung” theo Quyét dinh dua vu an ra xét xu so:
08/2023/QDXXST - KDTM ngay 29 thang 5 nam 2023; Quyet dinh hoan phién
toa s0 09/2023/QDBST-KDTM ngay 20 thang 6 nam 2023 giira cac duong su:

1. Nguyén don: Cong ty C

Dia chi: S6 A Bong Van D, khom 4, phuong 5, thanh phé C, tinh Ca Mau
Nguoi dai dién theo phép luat: Ba Phan My Nhién - Chtc vu: Giam déc
Dia chi: S6 A Bong Vin D, khom 4, phuong 5, thanh phé C, tinh Ca Mau
Nguoi dai dién theo uy quyén:

- Ba Nguyén Thi Uyén U - Sinh nam 1983

Dia chi: S6 A, duong B, phuong T, quan B, thanh phé H6 Chi Minh - C6

- Ong Nguyén Hiru N - Sinh nim 1978

Pia chi: S§ A, duong B, phudng T, quan B, thanh phd H6 Chi Minh - C6
mat

2. Bidon: Congty B

Dia chi: S6 C, duong N, phudng C, thanh phd L, tinh Lao Cai

Nguoi dai dién theo phap luat: Ong Tran Ptc Vuong - Chtrc vu: Giam dbc



Dia chi: S6 C, duong N, phuong C, thanh phd L, tinh Lao Cai
Nguoi dai dién theo uy quyén: Ong Bui Van V - Sinh nim 1959
Dia chi: Sb A, ngach B, duong Q, phuong N, quan T, thanh phé Ha No1 -
C6 mat
NOI DUNG VU AN

Tai don khéi kién ciia nguyén don Cﬁng ty C, quz’n trinh giéii quyét vu
an va tai phién toa ngum dai dién theo uy quyén cua nguyén don ba
Nguyén Thl Uyén U va 0ng Nguyen Hiru N thong nhat trinh bay:

Can ct hop dong thi cong xay du’ng sO 1703/2021/HB/CPO/NS-TL ngay
17/3/2021 va hop dong thi cong xay dung s6 1903/2021/CPO/NS-TL ngay
19/3/2021 cung cac phu luc hgp dong co lién quan g1ufa Cong ty C va Cong ty B.
Cin cr vao cac hd so nghiém thu thanh quyét toan va hoa don gia tri gia tang thi
cong ng hién tai gitra Cong ty C va Cong ty B nhu sau:

Tong gia tri nghiém thu thanh toan hop dong s6 1703/2021/HB/CPO/NS-
TL ngay 17/3/2021 la 17.135.477.558 dong. Da thanh toan la 15.366.481.047
d6ng. SO tién chua thu duoc 13 1.768.996.511 dong.

Tong gia tri nghiém thu thanh toan hop dong so 1903/2021/CPO/NS-TL
ngay 19/3/2021 1a 3.006.576.807 dong D3 thanh toan 2.500.000.000 dong. S6
tién chua thu duoc 1 506.576.807 dong.

Vay tong gia tri da nghiém thu la 20.142.054.365 dong S tién da thanh
toan cua ca hai hgp dong 1a 17.866.481. 047 dong. S6 tién con lai chua thu dugc
ctia ca hai hopddng trén 13 2.275.573.318 dong.

Khéi luong cong viéc theo hai hop dong trén 1a thi cong lan lugt cac hang
muyc cua goi thau CPO-TDA1-CW-02; xay dung k¢ bao vé bo blen khu vyc ctra
H6 Gui thudc tiéu dy 4 an: Xu ly sat bo song, bo bién ving Dong bang Song Ciru
Long thudc du an: Chong chiu khi hau tong hop va sinh ké bén ving dong bang
Song Ciru Long. Dia di€ém thi cong tai ap Mai Hoa, xd Nguyén Huan, huyén
Pam Doi, tinh Ca Mau. Chu dau tu cta cong trinh nay la Ban Quan ly Trung
uong cac du: an thuy loi. Nha thau chinh la Li€n danh Cong ty C phan xay dung
thuong mai Théi Binh - Cong ty Co phan thuong mai dich vu Kim Son - Cong
ty B. Cong ty C 1a nha thau phu tryc tiép thuc hién thi cong cac hang muc thudc
hai hgp dong néu trén.

Hai hop dong nay déu khong duoc tam tng truéc ma dugc thanh toan
thanh tung dot theo hinh thirc hoan thanh hang muc t6i dau thi nghiém thu khoi
lu’ong thanh toan tGi do. Theo d6 nghia vu thanh toan mdi dot trong vong 05
ngay ké tur ngay Cong ty C gui hd so dé nghl thanh toan va lam co s¢ dé Cong ty
C tién hanh cac hang myc tiép theo. Pdi voi cac hang muc dugc thong ké bang
g1a tri néu trén da dugc Cong ty C hoan thanh thi cong va dé nghi thanh toan 1an
cuoi vao ngay 01/12/2021 véi s6 cong no chua dugc Cong ty B thanh toan la
5.275.573.318 dong DPén hét ngay 29/7/2022 thi Cong ty B thanh toan duoc
3.000.000.000 dong, sau d6 thi Cong ty B khong thanh toan nira.

Sau khi ddi chiéu cac nghia vu trong hop dong, cong no hién tai ma Cong
ty B chua thanh toan 1a 2.275.573.318 dong cung 14i suat cham tra bang 13i suat
ngan hang trong thoi gian chua thanh toan cho Céng ty C 1a 110.514.067 dong.



Trong qua trinh giai quyét vu an Cong ty C tinh toan c6 nhim lan, nay tinh
chinh xac s6 li¢u nhu sau:

Theo hop dong sd 1703/2021/HP/CPO/NS-TL ngay 17/3/2021: S6 no
con lai 1a 1.768.996.511 d6ng. Tinh i tir ngay 30/7/2022 dén ngay 23/02/2023
la 208 ngay, 1ai suat 1a 8%/mam: 80. 646.854 dong; Theo hop dong sO
1903/2021/CPO/NS-TL ngay 19/3/2021: S6 ng con lai 1a 506.576.807 dong
Tinh 1ai tor ngay 30/5/2022 den ngay 23/02/2023 1a 269 ngay, lai suat la
8%/mam: 29.867.213 déng. Tong gbc 1a 2.275.573.318 dong; tong lai la
110.514.067 ddng.

Ly do Cong ty C phii thu héi no 1a do: Cac hang muc do Cong ty C thuc
hién da duoc chu dau tu dong ¥ nghiém thu va thanh toén cho Céng ty B tir lau
nhung Cong ty B khong thanh toan cho Cong ty C. Ngoai ra Cong ty B da ngang
nhién lay lai mit bang thi cong dé to chtre thi cong trong khi hai bén chua lam thu
tuc ban giao cong truong, gay tac dong dén cong truong ma Cong ty C khong thé
kiém soat dugc. Day la hanh vi don phuong cham dat hop dong cta Cong ty B va
tir chdi trach nhiém bao hanh cong trinh do co tac dong dén cong tru:ong tur ph1a
Cong ty B. Tai Bién bdn nghi¢m thu khéi luong hoan thanh d¢€ ban giao ngay
01/12/2021 hai bén da khong dong thuan thuc hién tiép tuc thuc hién hop dong
nén da dong y nghiém thu khoi Iugng thuc hién hoan thanh tai cong tru’ong dé hai
bén két thiic hop ddng. Sau nhiéu lan thong nhat cong no khong thanh nén tai bién
ban ban giao ngay 05/5/2022 hai bén da thong nhat chdm dut thuc hién hop dong
va cam két thoi glan thanh toan hop dong gitta Cong ty C va Cong ty B. Cong ty
B dé nhén ban giao cac hang muc cong viée dong thoi Cong ty B duoc quyén tiep
nhan cong truong va ti€p tuc trién khai thi cong cac hang muc con lai trong hop
dong. Tuy nhién sau d6 Cong ty B khong thuc hién theo nhiing cam két trong
bién ban ban giao ngay 05/5/2022 nén Cong ty C da khai kién.

Trong qua trinh thi cong, Cong ty C ludn chu dong tuén thu cac quy dinh
vé bién phap thi cong, dam bao cdng trinh thi cong theo diing ban vé& thiét ké.
Tuy nhién, phia Cong ty B thi lu6n cham tré thyc hién thanh todn theo nghia vu
hop dong du Cong ty C ludn don déc, nhac nho bang cong vian va dién thoai trao
doi truc tiép. Xét thay Cong ty B da nhiéu lan chdm thanh toan, thAm chi Ia cd
tinh khong thanh toan, vi pham céc quy dinh cua phap luat hién hanh vé hop
dong, vi pham cac dleu khoan cam két vé nghia vu thuc hién hop dong, lam anh
hudng dén quyen loi va loi ich ciia Cong ty C. Vi vay, Congty C dé nghi Toa an
nhan dan thanh pho Lao Cai giai quyet budgc Cong ty B thanh toan cho Cong ty
C s tlen goc 14 2.275.573.318 dong va tién 1ai 1a 110.514.067 dong. Tong cong
ca gbc va 1ai 1a 2.386.087.385 dong. Trong do6: Theo hop dong sO
1703/2021/HD/CPO/NS-TL ngay 17/3/2021 tién gbc 1a 1.768.996.511 dong,
tién 14i 1a 80.646.854 dong; theo hop dong ) 1903/2021/CPO/NS-TL ngay
19/3/2021 tién gdc 1a 506.576.807 dong, tién 13i 12 29.867.213 dong.

Qua trinh gidi quyét vu 4n va tai phién toa ngudi dai dién theo uy quyén
ctiia nguyén don ong Bui Vin V trinh bay:

Xuat phat tir viéc Cong ty B lién danh v6i Cong ty cd phan xay dung thuong
mai Thoi Binh - Cong ty ¢ phan dau tu thu’ong mai dich vu Kim Son ky H0‘p
dong xdy dung véi Ban quan Iy Trung wong cac du an thuy loi, hop dong so
02/2020/CPO-ICRSL-HPXD, Goi thau CPO-TDA1-CW-02: Xay dufng ke bao vé



bo bién khu vuc ctra HO Gui. Tiéu dy an: Xt Iy sat 16 bo song, bo bién vung dong
bang Song Ctru Long. Dy an: Chéng chiu khi hau tong hop va sinh ké bén vimng
dong bang Soéng Cuu Long. Gia tri goi thau 156.972.364.000 don (Trong doé
Cong ty B dugc phan 50.006.235.000 dong. Tai trang 12 cua hop dong, bKC.1
gh1 phan tién giit lai tir s6 tién thanh toan 1a: 10% (mu’ol phan tram), trong d6 5%
s€ dugc thanh toan sau khi ban giao cong trinh dua vao su dung (néu bén B ¢
nhu cau thanh toan thi phai nop cho bén A bao lanh khong diéu ki¢n cho tumg lan
thanh toan), 5% con lai dé bao hanh cong trinh (néu bén B ¢6 nhu cau thanh toan
tién bao hanh thi phai ndp cho bén A bao lanh khong diéu kién (nhu quy dinh dbi
v6i bao lanh tién tam u’ng) cua mot ngan hang hoat dong hop phap tai Viét Nam
voi thot han bao hanh cong trinh 12 thang ké tir ngay nghiém thu cong trinh dua
vao str dung. Dén thoi diém hién tai da thuc hién nghlem thu thanh toan den dot
5. Trong d6 chu dau tuw tam gitt 10% (theo DKC.1 cua hop dong) sO tién 1a
3.636.907.000 dong Pé thuc hi€n hoan thanh khéi lugng cong viée trong Hop
dong da ky két voi chu dau tu, COng ty B da ky 02 hop dong thi cong xay dung
véi voi Cong ty C. Cu thé nhu sau:

Theo hop dong thi cong xay dung so 1703/2021/HB/CPO/NS-TL ngay
17/3/2021 gitra Cong ty TNHH Nhac Son (nay la Cong ty B) voi Cong ty
TNHH thu’ong mai dau tu xay dung Thang Long (nay la Cong ty C) vé viéc thi
cong goi thau CPO-TDA1-CW-02 xay du’ng ke bao vé bo blen khu vuec cira Hb
Gui thudc tiéu dy an: Xu ly sat 16 bo song, bo bién ving Dong bang Song Cuu
Long thudc du an: Chdng chiu khi hau tong hop va sinh ké bén ving dong bang
Song Ciru Long. Gia tri hop dong tam tinh 13 23.746.488.000 dong, Phu luc hop
dong sd 01- 1703/2021/PLHD/CPO/NS-TL ngay 22/4/2021 v& viéc: Sap nhap
Cong ty TNHH thuong mai dau tu xdy dung Thang Long vao Cong ty C; Phu
luc hop dong s6 02-1703/2021/PLHB/CPO/NS- TLCM ngay 06/10/2021 gia tri
hop dong: 25.586.819.000. Trong do gia tri hgp dong: 23.746.488. 000 dong, chi
phi du phong: 1.840.331.000 dong. Bang tong hop gia tri quyét toan thang
12/2021 cy thé: Gia tri tam quy€t toan: 17.135.477.558 dong; Gia tri da xuat hoa
don: 17.477.868.180 dong; Gia tri da thanh toan: 15.366.481.047 dong; Gia tri
con lai theo gia tri tam quyét toan: 1.768.996.511 ddng; Gia trj con lai theo hoa
don d3 xuat: 2.111 .387.133 ddng. Céng ty B xac nhan gia tri con lai chua thanh
toan cho Coéng ty C dén ngay 14/4/2023 gém:

Gia tri s6 liéu tam quyet toan: Tién giir lai cho Quyét toan 10% theo diéu
8 tam Ung va thanh toan cua hop dong gia tri: 1.713.547.756 dong; Gia tri cong
ng chua thanh toan: 55.448.755 dong

Gia tri theo hoa don da xuat: Tlen g1u: lai cho Quyét toan 10% theo diéu
4.3 tam Ung va thanh toan ctua hop dong gia tri: 1.747.786.818 dong; Gia tri
cong ng chua thanh toan: 363.600.315 dong Bén B chua xuét hoa don diéu
chinh giam gia tri so v&i sd liéu tam quyét toan.

Theo hop dong thi cong xdy dung s6 1903/2021/HD/CPO/NS-TLCM
ngay 19/03/2021 gitra Cong ty TNHH Nhac Son (nay la Cong ty B) vai Cong ty
C vé viéc thi cong go1 thau: CPO-TDAL-CW-02 xay du’ng ke bao vé bo blen
khu vuc ctra Hb Gui thudc tiéu Du an: Xt 1y sat 1 bo song, bo bién ving Dong
bang Song Ciru Long thugc du an: Chéng chiu khi hau téng hop va sinh ké bén
ving Pdng bang Song Ciru Long Gia tri hop ddéng tam tinh: 5.182.078.654
dong. Gia tri tam quyét toan va da xuat hoa don: 3.006.576.807 dong; Gia tri da



thanh toan: 2.500.000.000 dong, Gia tri con lai theo ho so tam quyet todn va hoa
don d3 xuét: 506.576.807 dong Cong ty B xdc nhén gid tri con lai chua thanh
toan cho Cong ty C dén ngay 14/04/2023 gdm:

T1en g1u: lai chd Quyét toan 10% theo diéu 4.3 tam mg va thanh toan cua
hop dong gia tri: 300.657.681 dong; Giad tri cong no chua thanh todn:
205.919.126 dong.

Tong cong ca 2 Hop dong thi gia tri Cong ty B ng Cong ty C la:
1.768.996.551 dong + 506.576.807 dong = 2.275. 573.318 dong. Trong d6 tlen
gitt lai 10% la: 1.713.547.756 ddng + 300.657.681 dong 2.014.205.437 dong
S6 tién dén han trd cho Cong ty C la 55.448.755 ddng + 205.919.126 ddng =
261.367.881 dong.

Cong ty B xac nhan cong ng hién nay la 2.275.573.318 dong ding nhu
Cong ty C da trinh bay voi ly do: theo bang tong hop gia tri tam quyet toan
thang 12/2021 thi gia tri xay lap hoan thanh 17.315.477.558 dong, so v4i gia tri
cua 5 lan thanh toan la 17.477.868.180 dong (bén B da viét hoa don GTGT theo
s6 ndy). Vay s6 tién dén han phai tra: 261.367.881 dong .

Ly do thanh toan cham: Trong thoi gian thi cong do anh hudéng cua dich
Covid19, do gia ca bién dong vat li€u tang cao nén hai bén chua trao d6i thoa
dang cac cong viée li€n quan dén hop dong. Gia tri Cong ty C da thi cong tong
ca hai hop dong sd 1703/2021/HD/CPO/NS-TL va hop dong 1903/2021/Gb-
CPO/NS-TLCM dat gia tri: 20.142.054.365 dong/28 928.566.654 dong gia tri
hop dong da ky. Xét theo chi tiét hang muc cong viéc ctia hop dong thi nhiing
phan vi¢c ma Cong ty C thi cong 1a nhitng hang muc thuan loi va c6 191 nhuan,
nhu’ng hang muc con lai chua thi cong 1a nhu’ng hang muc kho va theo tinh toan
cua Cong ty B thi nhung hang muc d6 thi cong 12 16 do vay di anh hudng dén
két qua kinh doanh cua Cong ty B. Thoi gian cudi nam 2022 COng ty B tap trung
nguon luc dé hoan thanh not cac hang muc cua dy an nhung do blen dong khong
thi cong duoc vi thé chua cé kh01 lugng dé thanh toan véi chu dau tu. Do dé
Cong ty B chua can doi dugc nguon dé thanh toan cong ng cho Cong ty C. Bén
canh d6 Cong ty B cling don ngudn tai chinh de hoan thanh ndt cac du an ban
giao cho chu dau tu, tinh trang dong tién dang rat kho khan.

Tai Bién ban nghiém thu khéi lugng hoan thanh dé ban giao ngay
01/12/2021 hai bén da dong Yy nghiém thu kh01 lugng thuc hién hoan thanh tai
cong truong dé hai bén két thac hop ddng. Tai bién ban ban giao ngay
05/5/2022 hai bén da théng ké cac hang muc ~cong trinh ma Cong ty C da lam
va chua lam, thoa thuan trén khong phai la dé cham dat hop dong, khong phai
su thoa thuan dé COng ty B phai thanh toan toan bd sd tién con ng cho Cong ty
C. Vay Cong ty B thira nhan 1a hién nay con ng Cong ty C nhu sau:

Theo hop dong 1703/2021/HD/CPO/NS-TL ngay 17/3/2021: S6 ng con
lai1a 1.768.996.511 dong

Theo hop dong s6 1903/2021/CPO/NS-TL ngay 19/3/2021: S6 no con lai
13 506.576.807 dong.

Téng tién con ng Cong ty Cla 2.275.573.318 dong, trong do6 gia tri tam
gitr lai theo Hop dong 10% dé cho quyet todn va bao hanh cong trinh 1a
2.014.205.437 dong, khoan tién nay Chu dau tu dang giit lai cia Coéng ty B khi



nao chu dau tu tra thi Cong ty B s& thanh toan cho Cong ty C cham nhat sau 7
ngay ke tir khi Cong ty B nhan dugc tién cua chu dau tu. Vay hién nay Cong ty
B chi ddng ¥ thanh toan cho Cong tyC sO tién no dén han 1a 261.367.881 dong
va tién 13i cham tra theo mirc 1ai suat la 8%/ndm va thoi gian chdm trd nhuw Cong
ty C da liét ké. Cu thé:

Theo hop dong 1703/2021/HD/CPO/NS-TL ngay 17/3/2021: S6 ng den
han thanh toan 1a 55.448.755 dong; thoi gian cham tra 1a 208 ngay, murc 1ai sut
1a 8%/nam.

Theo hop dong sb 1903/2021/CPO/NS-TL ngay 19/3/2021: S6 no dén
han thanh toan la 205.919.126 ddng; thoi gian cham tra 1a 269 ngay, muc lai
suét 1a 8%/nam.

Y kién cia dai dién Vién kiém sat nhan dan thanh pho Lao Cai tai
phién toa: Qua trinh giai quyét vu an céc thil tuc t tung dugc tién hanh day .
Tham phén, Hoi tham nhan dan, Thu ky tuan thu dung cac quy dinh cua phap
luat. Viéc chap hanh phap ludt cua cua cac duong sy dang quy dinh. Tai phién
toa cac duong su deu cO mat day du. De nghi hoi ddng xét xir can clr vao Diéu
138, Biéu 139; Dleu 140, biéu 141, Piéu 144, Piéu 146, Diéu 147 cua Luat Xay
du’ng niam 2014; Piéu 306 cua Luat Thwong mai: Chap nhan mot phan yéu cau
khéi kién ctia nguyén don Congty C .

Bugc Cong ty B phdi c6 nghia vu thanh toan cho Cong ty C tong so tién 1a
276.036.503 dong Trong do ti€n ng goc 1a 261.367.881 dong, tién 1ai la
14.668.622 dong. Cu thé: Pdi véi hop dong thi cong xay dung s6
1703/2021/HB/CPO/NS-TL ngay 17/3/2021 phal thanh todn tién ng goc la
55.448.755 dong, tién 13i 1a 2.527.856 dong; Doi véi hop dong thi cong xay du:ng
s6 1903/2021/CPO/NS-TL ngay 19/3/2021 phdi thanh todn tién ng goc la
205.919.126 dong, tién 14i 1a 12.140.766 dong.

Vé an phl Cin ctr vao Piéu 147 ctia Bo luat T tung dan sy nam 2015 va
Nghi quyét sb 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 cta Uy ban
Thuong vu Quoc hdi budc bi don phai chiu an phi theo quy dinh cta phap luat.

Tuyén quyén khang céo cho cac duong su theo quy dinh ctia phép lut.
NHAN DINH CUA TOA AN

Sau khi nghlen clru cac tai liéu co trong hd so vu an duoc tham tra tai

phién toa va cin ctr vao két qua tranh tung tai phién toa, Hoi dong xét xir
nhan dinh:

[1] Vé to tung: Nguyen don Cong ty C khoi kién yéu cau Toa an giai
quyét budc Cong ty B c6 dia chi tai S6 149, duong Nhac Son, phuong Coc Léu,
thanh ph6 Lao Cai, tinh Lao Cai co nghla vu thanh toan sO tién ng va tién 1a1
cham tra theo h0'p ddng thi cong xay du’ng s6 1703/2021/HB/CPO/NS-TL
ngay 17/3/2021 va hop dong thi cong xay dung sb 1903/2021/CPO/NS-TL
ngay 19/3/2021 gitta Cong ty C va Cong ty B. Day la tranh chip phat sinh
trong hoat dong kinh doanh thuong mai g1u’a t6 chirc co dang ky kinh doanh
v6i nhau va déu c6 muc dich loi nhuan vi vy vu an thuoc tham quyen giai quyet
cia Toa an nhan dan thanh pho Lao Cai theo quy dinh tai khoan 1 biéu 30, diem
b khoan 1 Diéu 35, diém a khoan 1 Diéu 39 cua Bo luat TS tung dan su nam
2015. Noi dung cua hai hop ddng 14 thi cong 1an luot cac hang muc ctia goi thau



CPO-TDA1-CW-02; Xay dung ke bao vé bo blen khu vuc ctra H6 Gui thudce tiéu
du an: Xu ly sat bo song, bo bién ving Dong bang Song Ctru Long thudc du an:
Chong chiu khi hiu tong hop va sinh ké bén vimg dong bang Song Ciru Long
nén Hoi dong xét xir xac dinh quan hé phéap luat 1a “Tranh chap hop dong thi
cong xay dung”.

[2] Xét yéu cau khai kién cta nguyén don:

[2.1] Xét hop dong thi cong xay dung so 1703/2021/HB/CPO/NS-TL
ngay 17/3/2021 va hop dong thi cong Xay dung s6 1903/2021/CPO/NS-TL ngay
19/3/2021 cung céac phu luc hop dong co lién quan gitra Cong ty Cva Congty B
vé viéc xay dung ke bao v¢ bo blen khu vire HO Gui thudc tiéu du 4 an xtr ly sat 1o
b séng, bo bién ving Dong bang Song Cuu Long thudc Dy an Chong chiu khi
hau tong hop va sinh ké bén viing Dong bang Song Cuu Long, gia tri ctua hop
dong s6 1703 la 25. 586.819.000 dong, gia tri cua hop dong 1903 1la
5.590.810.880 dong. Khoi lu:ong cong viéc theo hai hop dong trén la thi cong
lan lugt cac hang muc cua goi thau CPO-TDA1-CW-02; xay du:ng ke bao vé€ bo
blen khu vuc ctra H6 Gui thudc tiéu dy an: Xu 1y sat bd song, bo bién ving
Dong bang Song Cuu Long thudc dy an: Chong chiu khi hau tong hop va sinh
ké bén virng dong bang Soéng Ciru Long. Dia diém thi cong tai ap Mai Hoa, xa
Nguyén Huan, huyén Pam Doi, tinh Ca Mau. Chil dau tu cia cong trinh Ban
Quan ly Trung uong cac dy an thuy loi. Nha thau chinh la Lién danh Cong ty Co
phan xdy dung thuong mai Thoi Binh - Cong ty Co phan thuong mai dich vy
Kim Son - Cong ty B. Cong ty C 1a nha thau phu truc tiép thuc hién thi cong cac
hang muc thudc hai hop dong néu trén.

Trong qua trinh thyc hién hop dong Cong ty C da thi cong theo ban vé
thiét ké, thuc hién dung t1en do da giao ket theo hai hop dong néu trén. Céc bén
cung d3 hoan thién cac hd so thanh toan cua tirng hop dong. Qu4 trinh giai quyet
vy 4n va tai phién toa, Cong ty B thira nhan hi¢én nay dang ng Cong ty C tong sO
tlen gbc 2.275.573.318 dong 1a dung, trong do6 so tién con ng theo hop dong
s6 1703/2021/HDB/CPO/NS-TL ngay 17/3/2021 la 1.768.996.511 dong, s tién
con no theo hop déng s6 1903/2021/CPO/NS-TL ngay 19/3/2021 la
506.576.807 dong Tuy nhién Cong ty B chi c6 nghia vu tra sO tién
261.367.881 dong, trong do gia tri con ng dén han theo hop dong s6 1703 la
55.448.755 dong, theo horp dong s0 1903 1a 205.919.126 dong. Cong ty B nhat
tri v&1 muc 1ai suat va thoi gian tinh 1ai suat ma Cong ty C dé nghi tinh la
8%/mam va thoi diém tinh 14i suat di voi khoan tién 55.448. 7535 dong tir ngay
30/7/2022 dén ngay 23/02/2023 1a 208 ngay:; d01 v6i khoan tién 205.919.126
dong tur ngay 30/5/2022 dén ngay 23/02/2023
la 269 ngay. Di véi khoan tlen gitr lai 10% theo hop ddng cho quyet toan tong
cong 14 2.014.205.437 dong dén nay chua den thoi han thanh toan nén Cong ty
B chwa phai thuc hién nghia vy thanh toan d6i véi Cong ty C.

Hoi dong xét xtr xét thay, can cu vao Hop dong thi cong xay du’ng s6
1703/2021/HD/CPO/NS-TL ngay 17/3/2021 va Hop ddng thi cong xay dung
s6 1903/2021/CPO/NS-TL ngay 19/3/2021 giira Cong ty C va Cong ty B hai
bén thoa thuan nghla vu thanh toan nhu sau: Tai muc 8.3 va muc 8.4 Dleu 8
cua Hop ddéng so 1703/2021/HP/CPO/NS- TL ngay 17/3/2021 va Hop dong

s6 1903/2021/CPO/NS-TL ngay 19/3/2021: “..Bén A thanh todn tam thoi
90% gia tri dot nghiém thu cho bén B...gia tr_i thanh toan tung dot sé duoc



bén A giit lai va khau triv cac khodn: Giir lai 5% bao hanh cong trinh theo gia
tri moz dot thanh todn; Giit lai 5% cho quyét todn theo gid tri moi dot thanh
toan...” va “Sau khi bén B thi cong hoan thanh cong trinh, hai bén sé tzen
hanh hoan thién ho SO’ quyét toan. Bén A sé thanh todan 5% giw lai cho quyét
todn cho bén B. Pong thoi, déi véi khodn tién 5% giir lai dé thwe hién nghia
vu bao hanh, bén B sé¢ dwoc phat hanh chimg thw bao hanh thay thé cho
nghia v tam giik tién mat, bén A sé thanh todn tiép tuc 5% giiv bao hanh cho
bén B..

Ta1 hd so thanh toan dot 6 giita Cong ty C va Cong ty B da lap Bang
tong hop gia tri dugc huong ngay 15/10/2021 thé hién: Tam gilr 10% theo
hop ddng chd quyét toan la 133.990.128 ddng, gia tri dé& nghi thanh toan ky
nay la 1.205.991.150 ddng. Bang tong hop dd duoc dai dién hai théng nhat ky
tén, dong dau. Qua trinh g1a1 quy€t vu an va tai phién toa cac bén duong su
deu xac dinh Cong trinh goi thau CPO-TDA1-CW-02 xay du:ng ke bao v€ bo
blen khu vuc cira H6 Gui thudc tiéu du an: Xu ly sat 16 bo song, bo bién ving
Dong bang Song Ctru Long thudc du an: Chong chiu khi hau tong hop va sinh
ké bén ving dong bang Song Ctru Long dén nay dy an chua hoan thanh cac
hang muc dé di vao hoat dong Theo tai li¢u chimg cir do Cong ty B cung cap
thi Chu dau tu da tam giit 10% gié tri khoi lu’ong hoan thanh, hi¢n nay Chu
dau tu chua thanh toan cho Cong ty B. Do d6 cén clr vao thoa thuan cua cac
bén trong Hop dong s6 1703/2021/HP/CPO/NS-TL ngay 17/3/2021 va Hop
ddng sd 1903/2021/CPO/NS-TL ngay 19/3/2021 va cac tai li€u, chung clr cac
duong sy cung cip thi khoan no nay chua dén han thanh toan. Vi vay, Cong
ty B chua pha1 thuc hién nghia vu thanh toan cho Cong ty C khoan tién 10%
gia tri theo ca hai hop_ dong trén tong cong 1a 2.014.205.437 dong, trong do
10% gia tri theo hop dong sd 1703/2021/HD/CPO/NS-TL ngay 17/3/2021 la
1.713.547.756 dong, theo Hop dong s6 1903/2021/CPO/NS-TL ngay
19/3/2021 la 300.657.681 dong Vi vay Hoi dong xét xur khong xem xét g1a1
quyét khoan tién ndy trong vu an vi chua du diéu kién khoi kién 1a phu hop véi
quy dinh cua phap luat.

[2.2] Doi véi y kién cta Cong ty C cho rang tai Bién ban nghiém thu khoi
lwong hoan thanh dé ban giao ngay 01/12/2021 hai bén da khong dong thuan
thuc hién tiép tuc thuc hién hop dong nén da dong ¥ nghi¢m thu khoi luong thue
hién hoan thanh tai cong truong de hai bén ket thiic hop dong. Tai Bién ban ban
giao ngay 05/5/2022 hai bén da thong nhat cham dut thyc hién hop dong va cam
két thoi g1an thanh toan hop dong glu’a Cong ty C va Cong ty B. Cong ty B da
nhan ban giao cac hang muc cong vigc dong thoi Cong ty B duoc quyén tiép
nhén céng truong va tlep tuc trién khai thi oong cac hang muc con lai trong hop
dong. Cong ty C cin cr vao Bién ban ban giao ngay 05/5/2022 dé yéu cau Cong
ty B phai thanh toan toan bd cac khoan ng tong cong 1a 2.275.573.318 dong.

Hoi dong xét xir xét thay, theo ndi dung Bién ban ban giao ngay
05/5/2022 duge ky két giita Cong ty Co phan xay dung thuong mai T (nay la
Cong ty C) va Cong ty TNHH N (Nay la Cong ty B) chi thé hién nhu‘ng hang
muyc Cong ty C da lam dugc va nhiing hang muc chua lam duoc dé ban giao lai
cho Cong ty B tiép tuc trién khai thi cong cac hang muc coOn lai cua cong trinh
v6i chu dau tu. Tai muc IV cua Bién ban ban giao ngay 05/5/2022 thé hién hai
bén thong nhat thoi gian thanh toan phan gia tri chua thanh toan theo tu’ng thoi
diém, tuy nhién khong xac dinh rd cac khoan thanh toan ctia hop déng nao nén



khéng c6 cin ctr xac dinh phan gia tri chwa thanh toan duogc thé hién trong Bién
ban ban giao ngdy 05/5/2022 lién quan dén khoan ng theo Hop dong so
1703/2021/HD/CPO/NS-TL  ngay 17/3/2021 va  Hop dong sb
1903/2021/CPO/NS-TL ngay 19/3/2021. Tur nhimng phén tich trén xdc dinh
Cong ty C can clr vao Bién ban ban glao ngay 05/5/2022 de yéu cau Cong ty B
phai thanh toan toan bo s tién ng cia ca hai hop doéng trén véi sd tlen
2.275.573.318 ddng 1a khong co can ctr nén Hoi dong xét xu khong chap
nhan. Hoi dong xét xtr thdy rang can chap nhan mot phan yéu cau khoi kién
cua nguyen don, budc CONng ty B phai thanh toan cho Cong ty C sd tién no theo
hop dong s6 1703/2021/HD/CPO/NS TL ngay 17/3/2021 la 55.448.755 dong
va Horp ddng sb 1903/2021/CPO/NS-TL ngay 19/3/2021 la 205.919.126 dong,
tong cong 13 261.367.881 dong.

Dbi voi so tien 2.014.205.437 dong, trong d6 10% gia tri giir lai dé cho
quyét toan theo hop dong sb 1703/2021/HD/CPO/NS-TL ngay 17/3/2021 la
1.713.547.756 ddong, theo Hop dong s6 1903/2021/CPO/NS- TL ngay
19/3/2021 1a 300.657.681 dong chua dén thoi han thanh toan nén Hoi dong xét
xtr khong xem xét giai quyeét.

[2.3] Péi voi tlen 1ai: Cong ty C yéu cau tinh muc 13i suét 1a 8%/nam,
thoi diém tinh 13 suat tur ngay phat sinh cong ng theo hop dong 5O
1703/2021/HD/CPO/NS-TL ngay 17/3/2021 tir ngay 30/7/2022 dén ngay
23/02/2023 la 208 ngay; theo Hop dong s6 1903/2021/CPO/NS-TL ngay
19/3/2021 tur ngay 30/5/2022 den ngay 23/02/2023 1a 269 ngay Cong ty B nhat
tri vo1 mure 1ai suét va thoi diém tinh 13i theo yéu cau ctia nguyén don, hoi dong
X€t xur xet thay 1a phu hop véi quy dinh tai Piéu 306 cua Luat Thuong mai cén
dugc chap nhan. S6 tién 1di s& duoc tinh trén khoan tién duoc chap nhan cu
thé nhu sau:

Pbi voi hop dong s6 1703/2021/HD/CPO/NS- TL ngay 17/3/2021 la:
55.448.755 dong x 8%/nam x 208 ngay = 2.527.856 dong

Pbi vai hop dong s6 1903/2021/CPO/NS-TL ngay 19/3/2021 la:
205.919.126 dong X 8%/nam x 269 ngay = 12.140.766 dong

Tong s6 tién ng gbc va tién 13 Cong ty B phai thanh toan cho Cong ty C
theo 02 hop dong trén 1a 276.036.503 déng. Trong do tién ng goc la
261.367.881 dong, tién 14i 1a 14.668.622 dong.

[3] Vé an phi: Cong ty B phai chiu 13.801.825 dong an phi kinh doanh
thuong mai so tham theo quy dinh tai Diéu 147 Bo luat TO tung dan su; Nghi
quyét sd 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thu:ong vu Quoc hoi
quy dinh v€ murc thu, mi€n, giam, thu, nop, quan ly va str dung an phi va 1¢ ph1
Toa an. Cong ty C khong phai chiu tién 4n phi déi voi sd tién chua dugc Toa an
chip nhan vi chua du diéu kién khoi kién.

Vi cac lé tren,
QUYET PINH

Can cur khodn 1 Piéu 30; diém b khoan 1 Dléu 35, diém a khoan 1 Dléu
39; Dleu 147; Dleu 271, Dleu 273 cua B0 luat To tung dan su; Piéu 138, Dicu
139; Bleu 140, Biéu 141 Diéu 144, Diéu 146, biéu 147 cua Luat Xay dung nam
2014; Piéu 306 cua Luat Thu:ong mai; Ngh1 quyét sé 326/2016/UBTVQH14



ngay 30/12/2016 ctia Uy ban thuong vu Qudc hdi quy dinh vé murc thu, mién,
giam, thu, ndp, quan ly va sir dung an phi va 1€ phi Toa an.

1. Chdp nhan mot phan yéu cau khai kién ctia nguyén don Congty C .

Bugc Cong ty B phdi c6 nghia vu thanh toan cho Congty C tong so tién 1a
276.036.503 dong Trong d6 ti€n ng gbe 1a 261.367.881 dong, tién 1ai la
14.668.622 dong. Cu thé: Poi véi hop dong thi cong xay du:ng s6
1703/2021/HB/CPO/NS-TL ngay 17/3/2021 phal thanh toan tién no goc la
55.448.755 dong, tién 13i 1a 2.527.856 dong; Pdi véi hop dong thi cong xay du’ng
s6 1903/2021/CPO/NS-TL ngay 19/3/2021 phdi thanh todn tién ng goc la
205.919.126 dong, tién 14i 1a 12.140.766 dong.

Ké tir ngay c6 don yéu cau thi hanh an cua ngudi dugce thi hanh én cho den
khi thi hanh an xong, bén phai thi hanh an con phai chiu khoan tlen |3i cua sb tién
con phai thi hanh an theo muc 14i suat quy dinh tai Diéu 357, Biéu 468 cia Bo
luat dan sy nam 2015.

2. Vé an phi: Cong ty B phal chiu 13.801.825 (Mu0i ba tri¢u, tam tram linh
mot nghin, tdm tram hai muoi lam) dong tién an phi kinh doanh thuong mai so
tham. Cong ty C khong phai chiu tién &n phi dan su so tham. Hoan tra cho Cong
ty C s0 tién tam ng an phi da nop 1a 43.540.800 (Bén muoi ba triéu, nam tram
bén muoi nghln tam tram) dong theo bién lai thu tién tam Umg an phi sO
0000165 ngay 03/4/2023 cua Chi cuc thi hanh 4n dan su thanh phé Lao Cai, tinh
Lao Cai.

Cac duong sy duoc quyén khang céo trong han 15 ngay ké tir ngay tuyén én.

Tru:(‘mg hop ban 4n nay dugc thi hanh theo quy dinh tai Piéu 2 Luat thi
hanh an dan sy, nguoi dugce thi hanh an dan sy, nguoi pha1 thi hanh 4n dan sy co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4 an, tu nguyen thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7, 7a va 9 Luat Thi
hanh 4n dan su; Thoi hiéu thi hanh an duogc thuc hién theo quy dinh tai diéu 30
Luat Thi hanh an dan su.

Noi nhan: TM. HQI PONG XET XU SO THAM
- TAND tinh; THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh;

- VKSND TP;

- Cac duong su;
- Chi cuc THADS TP;
- Luu.
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