TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Poc lap — Tu do — Hanh phiic

Ban 4n sd: 214/2021/DS-PT

Ngay 23 —4-2021

V/v tranh chip lién quan dén yéu cau
tuyén bd hop dong coéng chimg vo hiéu

NHAN DANH
NUOC CONG HOA XA HQOI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thdm gom co:

Thdam phén - Chii toa phién toa: ~ Ba Pham Thi Duyén

Cdc Tham phdn: Ong Duong Tuén Vinh

Ong Lé Thanh Long

- Thu ky phién téoa: Ba VS Thi Phuong Thu — Thu ky Toa 4n nhan dan cap
cao tai Thanh pho H6 Chi Minh.

- Dgi di¢n Vign kiém sdt nhén dén cap cao tai Thanh phé Ho Chi Minh:
Ong V0 Phong Luu — Kiém sat vién tham gia phién toa.

Ngay 16 thang 4 va ngay 23 thang 4 nam 2021, tai tru s& Toa 4n nhan dan
cip cao tai Thanh phd H6 Chi Minh mé phién tda xét xtr phuc tham cong khai
vu an dan sy thu 1y s6: 542/2020/TLPT-DS ngay 09 thang 11 nam 2020 vé viée
“tranh chap lién quan dén yéu ciu tuyén bd hop dong cong ching vo hiéu”.

Do ban an déan su so tham sd: 710/2020/DS-ST ngay 05 thang 6 nam 2020
cua Toa an nhan dan thanh pho H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu an ra xét xtr phuc tham sb: 4152/2020/QD-PT
ngay 21 thang 12 ndm 2020 gitra cac duong su:

1. Nguyén don: Ong H6 Phuéc V, sinh nim 1963; (c6 mit)

Cu trt tai: S6 X3, duong NTP, Phuong P8, Quan Q10, Thanh phé H6 Chi
Minh.

_ Dia chi lién lac: S6 X2, duong Vo Van T, Phuong P6, Quan X3, Thanh phd
Hb6 Chi Minh.

2. Bi don: Phong cong chimg N, Thanh phé H6 Chi Minh;
Tru s6: 25/5 HV, Phuong P4, quan TB, Thanh phé H6 Chi Minh.

Ngueoi dai dién theo iy quyén: Ba Nguyén Thi Thu H (theo gidy Gy quyén
ngay 04 thang 6 nam 2020) (c6 mat).

3. Nguoi c6 quyén loi, nghia vu lién quan:
3.1. Ba Tran Thi H, sinh ndm 1926 ; cu tru tai: tinh Québec — Canada.



Ngueoi dai dién theo ity quyén cua ba Tran Thi H: Ong Tran Thanh B, sinh
nam 1978 (c6 mat).

Cu tra tai: 6B TS, phuong BN, Quan X1, Thanh phd HO Chi Minh.

3.2. Ong Chung Duy M, sinh ndm 1947; cu tru tai: Brossard QC.Canada

3.3. Ong Chung Duy A, sinh nim 1950; cu tra tai: Brossard, Québec —
Canada.

3.4. Ba Tran Thi Phuong D, sinh nam 1948; cu trt tai: Vertu, St Laurent,
Québec — Canada.

3.5. Ong Chung Duy T, sinh nam 1956; cu tra tai: Québec — Canada.

3.6. Ba Chung Thi Phuong L, sinh ndm 1951; cu tra tai: 2350
Thimens#104, St Laurent, Québec — Canada.

3.7. Ba Chung Thi Phuong Th, sinh nam 1957; cu trt tai: 1760 Boudrias, St
Laurent, Québec — Canada.

3.8. Ba Chung Tr, sinh ndm 1959; cu tr tai: 1762 Boudrias, St Laurent,
Québec — Canada.

3.9. Ong Luu Tuan G, sinh ndm 1942; ho khau thudng tri: 124/22/65 duong
Au Co, T6 3, Cum 1 Tu Liém Ha Noi.

Nguroi dai dién theo iy quyén ciia ong M, éng A, ba D, éng T, ba L, ba Th,
ba Tr, ong G: Ong Tran Thanh B, sinh ndm 1978 (c6 mdt).

Dia chi: S6 6B, dudng TS, phuong BN, Quan X1, Thanh phé H5 Chi Minh.

3.9. Ong Pham Hoang Nh; cu tru tai: 20 duong 6B, Khu dan cu Trung Son,
xa Binh Hung, huyén Binh Chanh, Thanh pho H6 Chi Minh (dé nghi xét xir vang
mat).

3.10. Ong HO6 Phude T (co mit)

3.11. Ba Vuong Kim U (vang mat)

3.12. Ong H6 Vuong Anh K (d& nghi xét xir vang mat)

Cung cu trG tai: 523/2 NTP, Phuong P8, Quan Q10, Thanh phd HO Chi
Minh.

4. Nguoi khang cao: Bi don Phong cong ching N va dai dién theo uy quyén
ctia nguoi c6 quyen 1g1, nghia vu lién quan 6ng Tran Thanh B.

NOI DUNG VU AN

Theo don khéi kién, don bé sung don khoi kién ciia nguyén don - Ong Ho
Phudc V va loi khai cua phia nguyén don trong qua trinh tham gia 16 tung va tai
phién toa so tham nhw sau:

Ong HO Phude V 1a con cia ba Chung Thi H, ba Chung Thi H mit nim
2013, c6 02 nguoi con la: H6 Phudce V, sinh nam 1963 va H6 Phuéce T, sinh nam
1966.



Nim 1980, do 6ng Chung Hiru Thl xuat canh khong ban duoc nha S6 X3
(sO cii 523/499/102) NTP, Phuong P8, Quan Q10, Thanh phd HO Chi Minh nén
budc phai uy quyén cho nguoi than 1a me ong — ba Chung Thi H. Theo “Gidy
phép ty quyén nha” s6 19/GP-ND ngay 02/01/1980, ndi dung S& quan 1y nha
dat Thanh phd HO Chi Minh chip thuan cho ong Chung Hiru Thl duogc uy
quyén quan 1y cin nha 523/499/102 NTP cho ba Chung Thi H (ba Chung Thi H
dugc quyén quan 1y, cu ngu tai cin nha noi trén, khong duoc phép béan, sang
nhuong hay Gy quyén cho nguoi khac).

Gidy uy quyén nay hién nay ong V chi c¢6 ban sao, da mat ban chinh. Can
nha ong Thl 1y quyén cho me Ong Ho Phudc V 1a can nha cti ma hién nay
khong con, nha méi dugce xay dung nhiéu ting, m& rong ranh giGi bang cach lan
chiém dat cong, thong hanh dia dich va ghép vi mot phan thira dat tach roi bén
ngoai. Ba Chung Thi H d4 ¢ tai cin nha néu trén tir ngay 02/01/1980 dén luc mat
1a nam 2013. Hién nay chi c6 6ng V va em ong V 1a ong H6 Phude T cing vo
ong T 1a ba Vuong Kim U va con 1a HO Vuwong Anh K sinh sdng tai cin nha néu
trén, ngoai ra khong con ai khac.

Viéc So quan ly nha dat Thanh phd Ho Chi Minh ky gidy phép cho ong
Thl duoc uy quyén quan ly can nha ndi trén cho ba Chung Thi H nén 6ng Thl
khong dugc quyeén ty y huy bo viée uy quyén ndy ma chi c6 Uy ban nhan dan
Thanh phd HO Chi Minh méi dugc quyén huy bo.

Viéc Phong cong chimg N Thanh phd HS6 Chi Minh d3 ching nhan hop
d6ng mua ban nha sb 01158/HD-MBN ngay 28/3/2013 d6i véi can nha S6 X3
(s6 cii 523/499/102) NTP, Phuong P8, Quan Q10 giita 6ng Pham Hoang Nh la
nguoi dai dién cho 6ng Chung Hiru Th1 véi dng Chung Duy M 1a vi pham phap
luat. Vi tai san dugc cong chimg mua ban la nha trét lgp fibro ciment dugc mo
ta trong “TO ban nha” nam 1965 1a can cur phap ly cua hop déng mua ban nha,
nhung hién trang thyc té 1a nha cip 2 nhiéu ting, hoan toan khac biét véi can
nha dugc mo ta trong hop dong. Khong cé cin ctr phap 1y nao xac dinh cin nha
cip 2 nhiéu tang 13 tai san ctia 6ng Chung Hiru Thl. Cin nha bé téng cdt thép 4
ting ma 6ng V dang quan 1y da duoc Uy ban nhan dan Quéan Q10 xac dinh 1a
cin nha xay dung khong phép, 14n chiém dat cong do d6 khong co gidy phép xay
dung, ban v& hoan cong, hay bat ky tai liéu ndo cho thdy éng Th1 14 chu s& hitu.

Cong ching vién da cdn cur vao ban vé gid mao v€ mot can nha khac véi
can nha dugc mo ta trong “To ban nha”, hop déng mua ban sai s6 liéu vé dién
tich thuc té. Viéc cong chimg hop déng mua ban nha co gan 50% dién tich
khuon vién va gan 50% dién tich x4y dung 1an chiém dit cong thong hanh dia
dich d3 dugc Uy ban nhan dan Quén Q10 tham tra x4c dinh xay dung 1an chiém
dat cong, chi dao khong cong nhén 1a vi pham phap luat. Co so dé ong ching
minh Phong cong chimg da chirng nhan hop d6ng khong dung hién trang nha dat
thuc t& vao thoi diém cong ching la Ban v€ hi¢n trang da dugc kiém tra ndi
nghiép va Bién ban xem xét tham dinh tai chd cua Toa an. Sy khac nhau giita
ban vé do Toa an yéu ciu lap so véi ban vé& trong hgp dong cong chimg cho thay
ban vé& trong hop dong cong chimg 13 gia mao.



Vi vdy, Ong Ho Phudc V khoi kién yéu cau Toa an tuyén bd hop dong
cong chirng mua ban nha s6 011158/HD-MBN do Phong cong chimg N cong
chung ngay 28/3/2013 vo hiéu.

Trong trudong hop yéu cau khaoi kién ciia ong V dugc chap nhan thi ong dé
nghi Toa an budc Phong cong chimg 4 phai hoan tra lai cho 6ng V chi phi do v&
hién trang theo hop dong phia nguyén don da ky voi Cong ty TNHH do dac thiét
ké xay dung Kién Dién s6 tién 1a 23.039.204d (hai muoi ba triéu khong trim ba
muoi chin nghin hai trim 1é bén dong).

Tai ban ty khai, bién ban hoa giai, bién ban cong khai chung cur va tai
phién toa, nguoi dai dién theo ity quyén cia bi don — Phong cong chiing N trinh
bay:

Hop dong mua ban nha sé 011158/HD-MBN ngay 28/3/2013 di dugc
Phong cong chimg N chirng nhan dung theo trinh tu thu tuc duge quy dinh tai
Luat Cong chiang nam 2006. Ong H6 Phudc V cho rang cé su gia mao ban vé
nhung khong dua ra dugc chimg ctr chimg minh do la ban vé& gia mao. Viéc
cong ching hop ddng mua ban nha néu trén khong anh huong toi quyén va loi
ich cua cua 6ng V nén ong V khong phai 1a nguoi co quyén dé nghi Toa 4n
tuyén bd van ban cong chimg v6 hiéu theo quy dinh tai diéu 52 Luét Cong
ching ndm 2014.

Phong cong chimg N xac dinh viéc cong chimg vién cua Phong cong chirng
N di cong chiing viéc mua ban nha néu trén 13 can cir vao hd so gdc va ding
chu so htru, hoan toan phu hop voi quy dinh cua phap lut. Tuy nhién, do cac
bén yéu cau cong chimg khong cung cép thong tin hién trang nha cho Phong
cong chimg nén cong ching vién di cin ctr ban vé thuc té do Cong ty Huy
Hoang 1ap ngay 24/3/2013 ma khong d6i chiéu theo gidy chu quyén 1a chua chit
ché. Do d6 dé dam bao quyén va loi ich hop phap cia cic bén, Phong cong
chung N khong dong ¥ tuyén van ban cong ching vo hiéu vi cong ching vién da
chirng ding chu s& hitu nha, chi sai léch vé dién tich. Viéc dién tich nha co su
sai 1éch giita hop dong cong chimg va thyc trang thuc té 1a do cac bén khong
trung thuc, khai khong day du, cho nén day khong phai 13 15i ciia Phong cong
ching N. Trong truong hop yéu cau khoi kién cua nguyén don duogc Toa an
chap nhan thi Phong cong chiung N ciing khong dong ¥ chiu bat ctr chi phi to
tung nao va dé nghi Toa an giai quyét dut diém hau qua cua giao dich vo hiéu
trong vu an nay theo quy dinh cta phap luat.

Ngueoi c6 quyén loi, nghia vu lién quan:

1. Tai ban ty khai, quad trinh tham gia 16 tung va tai phién toa, dai dién hop
phap cua ba Tran Thi H trinh bay:

Ba Tran Thi H va 6ng Chung Hou Thl (6ng Thl mat nam 2015) 1a vo
chdng, chung séng véi nhau c6 07 ngudi con gom:

1. Tran Thi Phuong D, sinh nam 1948;

2. Chung Duy A, sinh nam 1950;



3. Chung Thi Phuong L, sinh nam 1951;

4. Chung Duy T, sinh nam 1956;

5. Chung Thi Phuong Th, sinh nam 1957;

6. Chung Tr, sinh nam 1959;

7. Chung Duy M, sinh nam 1947;

TAt ca cac nguoi con trén hién déu dinh cu Canada.

V& nguon goc can nha 523/2 NTP, Phuong P8, Quan Q10, Thanh pho Ho
Chi Minh do ba Tran Thi H va 6ng Chung Htu Thl mua lai cua LG ngay
27/08/1965 (c6 ho so nha day du, ké ca trude ba).

Niam 1972, ong Thl, ba H x4y ct lai cin nha dé dap tmg nhu cau 6.

Nam 1977, chinh quyén dia phuong kiém tra ké khai hién trang nha dat,
nam 1980 6ng Thl, ba H uy quyén cho ba Chung Thi H giltr cdn nha 523/2 NTP,
Phuong P8, Quan QlO Thanh phd Ho Chi Minh. Nam 1993, 6ng Thl, ba H ldy
lai can nha trén va da xoa gidy uy quyen trong coi can nha trén voi ba H. Sau do
hai con cua ba H dd muon nha de lam kho vat tu. Nam 2008 6ng Thl can ban
nha dé 1y tién tri bénh nén da ay quyén cho éng Luu Tan G lam thu tyc lién hé
co quan chtc ning dé nhan lai nha va mua ban nhung ong G ciing chua thuc
hién dugc cong viée ty quyén trén.

Nim 2013, 6ng Thl ty quyén cho 6ng Pham Hoang Nh ban cin nha 523/2
NTP, Phuong P8, Quan Q10, Thanh phé H6 Chi Minh cho 6ng Chung Duy M
(con 6ng Thl va ba H) theo hop dong mua ban s6 011158 ngay 28/3/2019 trudc
ba ngay 12/4/2013. Trong khi chd co quan chic ning cip doi sé nha thi xay ra
tranh chap. Ong HO Phudc V khoi kién Phong cong ching N cong chimg hop
dong khong di noi dung. Viéc ong V khai kién Phong cong chimg N 1a khong
co co sO.

Theo ba H thi can nha 523/2 NTP, Phuong P8, Quan Q10, Thanh phé Ho
Chi Minh 13 cin nha cta vo chong ba mua va trude khi Gy quyén cho ba Chung
Thi H mugn & nho da co6 hién trang nhu hién tai (dwa vao ban ké khai nha cua co
quan nha nudc nam 1977). Viéc ba H va ong Thl da ban can nha 523/2 NTP,
Phuong P8, Quan Q10, Thanh phé H6 Chi Minh cho 6ng Chung Duy M 1a trén
co s& tu nguyén, ding phéap luat. S6 tién chuyén nhuong theo hop dong ghi la
800.000.000d (Tam tram triéu dong) ong M di giao du cho ba H va ong Thl
nhung chua c6 viéc giao nhan nha theo Hop dong chuyén nhugng vi hién Ong
Ho6 Phudc V, ong HO Phude T va vo con 6ng T dang quan 1y sir dung cin nha
trén.

Vi vay, ba Tran Thi H khong dong ¥ v6i yéu cau tuyén vin ban cong chimg
v6 hiéu néu trén ctia nguyén don vi cin nha hién hiru tir nam 1977 dén nay. Mic
di can nha c6 thay d6i gan nhu hoan todn so v&i to mua ban nha 1965 cua
Chung cu LG, phan khac d6 13 phan xay dung lai ctia ong Thl trude khi cho ba
Chung Thi H muon nha, phia 6ng Thl bo tién ra xay dung thé hién tai ban ké
khai nha cira ngay 11/12/1977 cua 6ng Chung Hiru Thl. Néu phia ong V chimg
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minh dugc phia ong V da bo ti,én ra xay dyng, stra chira thi phia 6ng M, ba H
dong ¥ hoan tra lai cho 6ng V s6 tién da bo ra xay dung.

Trong truong hop Toa an tuyén giao dich v6 hi¢u thi van dé giai quyét hau
qua cta giao dich vo hiéu tiy Toa 4n giai quyét theo quy dinh cua phap luat.
Nguoti dai dién hop phap cua ba H dé duoc Toa an giai thich vé quyen yéu cau
bdi thuong thiét hai trong truong Toa 4n tuyén giao dich 13 hop dong mua ban
nha vo hiéu. Tuy nhién nguoi dai dién hop phap cua ba H khiang dinh ba H
khong yéu cau boi thudong trong vu an nay.

2. Tai cac ban ty khai, qud trinh tham gia ) tung va tai phién toa, nguoi
dai dién hop phdp cho ong Chung Duy M trinh bay:

Ong Chung Duy M Ia con ba Tran Thi H va ong Chung Hiru Thl (chét nam
2015). Vo chong 6ng Thl, ba H ¢6 07 ngudi con gém: Tran Thi Phuong D, sinh
nam 1948; Chung Duy A, sinh nam 1950; Chung Thi Phuong L, sinh ndm 1951;
Chung Duy T, sinh ndm 1956; Chung Thi Phuong Th, sinh nam 1957; Chung
Tr, sinh ndm 1959 va ong Chung Duy M, sinh nim 1947. T4t ca cic nguoi con
cua ong Thl, ba H hién déu dinh cu tai Canada.

Can nha 523/2 NTP, Phuong P8, Quan Q10, Thanh phé H6 Chi Minh co
nguon goc 1a do ba H va ong Thl mua vao ngay 27/08/1965 cua LG, thu tuc
mua ban ding quy dinh, c6 hd so nha va trude ba day du.

Niam 1972, ong Thl, ba H xay cét lai can nha dé ¢. Nam 1977, chinh quyén
dia phuong kiém tra ké khai hién trang nha dat. Nam 1980 ong Thl, ba H uy
quyén cho ba Chung Thi H git can nha 523/2 NTP, Phuong P8, Quan Q10,
Thanh ph6 Ho Chi Minh. Ndm 1993, ong Thl, ba H Iy lai can nha trén va da
x0a glay lly quyén trong coi cin nha véi ba H. Sau do hai con cua ba H da muon
nha dé lam kho vat tu. Nam 2008, ong Thl can ban nha dé 13y tién tri bénh nén
d3 uy quyén cho 6ng Luu Tan G lam thu tuc lién hé co quan chirc ning dé nhan
lai nha va mua ban nhung 6ng G ciing chua thyuc hién dugc cong viée ty quyén.

Pén nam 2013, 6ng Thl, ba H Gy quyén cho ong Pham Hoang Nh ban cin
nha 523/2 NTP, Phuong P8, Quian Q10, Thanh phé H6 Chi Minh cho ong
Chung Duy M theo Hop ddng mua ban s6 011158 ngay 28/3/2019 trudc ba ngay
12/4/2013. Trong khi chd co quan chirc ning cap d6i s6 nha thi Ong HO Phudc
V khdi kién Phong cong chimg N cong ching hop dong khong du ndi dung.
Viéc ong V khéi kién Phong cong ching N 1a khong c6 co s¢. Can nha 523/2
NTP, Phuong P8, Quan Q10, Thanh phé HS Chi Minh trudc khi ty quyén cho
ba Chung Thi H muon & nho da c6 hién trang nhu hién tai (dua vao ban ké khai
nha cia co quan nha nudc ndm 1977). Ba H va 6ng Thl ban cdn nha trén cho
ong Chung Duy M la trén co s tu nguyén, ding phap luat.

S tién chuyén nhuong theo hop ddng ghi 1a 800.000.000d (Tam tram triéu
d6ng) 6ng M da giao du cho ba H va ong Thl nhung chua cé viéc giao nhan nha
theo Hop ddng chuyén nhuong vi hién Ong HO Phude V, 6ng HO Phude T va vo
con o6ng T dang quan 1y sir dung can nha trén.



Ong M khong dong y véi yéu cau tuyén vin ban cong ching vo hiéu néu
trén ctia nguyén don vi cin nha hién hiru tr nim 1977 dén nay. Mic du cin nha
c6 thay ddi gan nhu hoan toan so véi t& mua ban nha 1965 cua Chung cu LG,
phan khac d6 1a phan xay dung lai ciia ong Thl trude khi cho ba Chung Thi H
muon nha, phia ong Thl bo tién ra xdy dung thé hién tai ban ké khai nha cta
ngay 11/12/1977 ctia 6ng Chung Hitu Thl. Néu phia ong V ching minh duoc
phia 6ng V di bo tién ra xay dung, stra chita thi phia 6ng M dong ¥ hoan tra lai
cho 6ng V s tién d3 bo ra xdy dung.

Trong truong hop Toa an tuyén giao dich vo hi¢u thi van dé giai quyét hau
qua cta giao dich vo hiéu tiy Toa 4n giai quyét theo quy dinh cua phap ludt.
Nguoi dai dién hop phap cua 6ng M da dugc Toa an giai thich vé quyén yéu cau
bdi thuong thiét hai trong truong hop Toa an tuyén giao dich 1a hop dong mua
ban nha v6 hiéu. Tuy nhién nguoi dai dién hop phap cua 6ng M khang dinh 6ng
M khong yéu cau boi thuong thi€t hai do giao dich vo hi€u trong vu an nay.

3. Tai cac ban ty khai, qud trinh tham gia ) tung va tai phién toa, nguoi
dai dién hop phdp cho ong Chung Duy A trinh bay:

C)ng Chung Htru Thl va ba Tran Thi H ¢4 02 cin nha tai Viét Nam trong
d6: can nha sd 525 NTP, Phuong P8, Quan Q10, Thanh phé H6 Chi Minh va
cin nha S6 X3 (sb cii 523/499/102) NTP, Phuong P8, Quan Q10, Thanh phd Ho
Chi Minh. Hai cdn nha nay mua lai Chung cu LG ngay 27/8/1965, ca hai can
nha duoc xdy dung lai nim 1975 dé 1am truong hoc va nha ¢. Ca hai can nha
ctia ba me ong A déu c6 day du gidy to gbc hop phap theo quy dinh phéap luat
cua nha nuéc Cong Hoa Xa HGi Chu Nghia Viét Nam: to ban nha ngay
27/8/1965 do LG, SG cap, dugc D6 thanh Truong phé chuan ngay 31/8/1965 va
dong thué trudc ba ngay 11/9/1965, to ké khai thong ké nha ngay 11/12/1977
cua Uy ban nhan dan Phuong 11, Quan Q10 trudc day, gidy to hién nha ngay
20/8/1978 can nha sb 525 NTP, Phu’ong P8, Quan Q10, Thanh phé H6 Chi Minh
(hién cho nha nudc 1am truong hoc).

Ngay 2/1/1980, ba me 6ng A ¢ uy quyén cho ba Chung Thi H quan li nha
S6 X3 (sb cii 523/499/102) NTP, Phuong P8, Quan Q10, Thanh pho Hd Chi
Minh (theo gidy ty quyén sé6 19/GP-NP do S¢ Quan Ly Nha Dat ky ngay
2/1/1980).

Ngay 18/12/1998, ba me ong A c¢6 thong béo cho ba H ldy lai nha va co
lam to hiy bo gidy iy quyén quan li nha, dugc ba H dong y va ban giao hd so,
gidy to nha.

Nam 1998, ba 6ng A bénh nén khong vé Viét Nam, cin nha nha 523/2
NTP, Phuong P8, Quan Q10, Thanh phé H6 Chi Minh dé tréng. Luc d6 Ong HO
Phudc V va 6ng H6 Phude T ngod ¥ thué lai 1am kho giit thiét bi. Ba me ong A
d6ng y, nhung sau nhidu nam thué khong tra tién va khong bao tri nha nén ong
Th1 béo 6ng A lay lai nha.

Ngay 23/5/2008, ba me 6ng A uy quyén cho 6ng Luu Tan G thay mit ba
me O0ng A nhan lai can nha s6 nha 523/2 NTP, Phuong P8, Quan Q10, Thanh



phé HO Chi Minh. Ngay 16/1/2013, ba me ong A tiép tuc uy quyén cho 6ng
Pham Hoang Nh thay mit ba me ong A mua ban cin nha va tai san trén dat cho
6ng Chung Duy M (hop dong mua ban s6 011158 quyén sé 03 TP/CC-
SCC/HPGD ngay 28/3/2013 tai Phong cong chung N, trudc ba s 1164 ngay
12/4/2013 tai Chi cuc Thué Quan Q10).

Ba me¢ 6ng A c6 07 nguoi con dang dinh cu ¢ Canada nhu 101 trinh bay cua
ong B dai dién hop phap cua ba H néu trén la ding. Ngoai ra 6ng Thl, ba H
khong c6 con riéng, con nudi nao khac.

Ba me ong A dé ky cam két tai san riéng ngdy 13/09/2014 trude su ching
kién cua cac con. Can nha s6 nha 523/2 NTP, Phuong P8, Quan Q10, Thanh pho
HO6 Chi Minh da dugc ban cho 6ng Chung Duy M theo dung quy dinh cua phap
luat.

Ong Chung Duy A khong c6 bét cir yéu cau doc 1ap nao tranh chip trong
vu 4n nay va cam két khong c6 bat ky tranh chap, khiéu nai gi vé sau ddi véi
viéc mua ban gilta ba me 6ng A va ong Chung Duy M. Trong truong hop Toa an
tuyén giao dich v6 hiéu thi van dé giai quyét hau qua cta giao dich vo hiéu tuy
Tda 4n giai quyét theo quy dinh ctia phap luat.

4. Tai cac ban ty khai, qud trinh tham gia ) tung va tai phién toa, nguoi
dai dién hop phap cua cac ong ba Chung Duy T, Chung Thi Phwong Th, Chung
Tr, Chung Thi Phuong L, Tran Thi Phuwong D trinh bay:

Ong Chung Duy T, ba Chung Thi Phuong Th, ba Chung Tr, ba Chung Thi
Phuong L, Ba Tran Thi Phuong D hoan toan thong nhat v6i ¥ kién ciia ba Tran
Thi H, 6ng Chung Duy A do 6ng Tran Thanh B dai dién da trinh bay & trén. Y
kién ctia ong T, ba Th, ba Tr, ba L va ba D ciing hoan toan giéng v6i ¥ kién cua
nguoi dai dién hop phap cua ba H, 6ng A néu trén, khong bd sung gi thém va
cling khong ai ¢6 yéu cau doc 1ap tranh chip trong vu 4n nay.

5. Ngueoi c6 quyén loi, nghia vu lién quan — ba Vwong Kim U trinh bay:

Ba Vuong Kim U 1a vo cua 6ng H6 Phude T va 1a nguoi dang c6 hd khau
thuong tra va thuc té cu tra tai dia chi 523/2 NTP, Phuong P8, Quan Q10, Tp.
Hd Chi Minh (mdt phan tang trét, mot phan lau 1 va tron phan lau 2). Ba U ¢6
gop tién cho me chong ba 1a ba Chung Thi H xay dung coi ndi sita chita nha néu
trén nhiéu 1an, nhiéu hang muc tir nam 1980.

Vo chong ba U va hai con 1a H6 Vuong LA, HO Vuong Anh K & tir naim
1980 dén nay. Con gai ba U 1a H6 Vuong LA di di du hoc va hién nay dang lam
viéc tai Singapore, khong con ¢ tai nha S6 X3 NTP, Phuong P8, Quén QI10,
Thanh phé H6 Chi Minh. Ba U va ong T cung cac con sinh sdng & cin nha trén,
khéng xac 1ap hop dong cho thué cho bét ki ai.

Pbi v6i yéu cau khai kién ctia nguyén don, ba Vuong Kim U hoan toan
dong y va khong c6 yéu cau doc lap.

6. Nguwoi c6 quyén loi, nghia vu lién quan — éng Ho Vieong Anh K trinh
bay:



Ong H6 Vuong Anh K 13 con cua ong T va ba U, hién nay 6ng Khoa dang
c6 hQ khau thuong tri va dang & tai can nha néu trén cung voi1 ong T va ba U.

Ong HO Vuong Anh K hoan toan dong y vé&i phan trinh bay cua 6ng Ho
Phuéce T va ba Vuong Kim U, ngoai ra 6ng Khoa khong c6 y kién gi khac.

Pbi v6i yéu cau khoi kién cua nguyén don, ong Hb Vuong Anh K hoan
toan dong ¥ va ciing khong ¢ yéu cau doc 1ap. Ong dé nghi ving mit trong qua
trinh t6 tung va xét xtr cia Toa 4n.

7. Tai ban trinh bay ¥ kién nguoi c¢é quyén loi, nghia vu lién quan — éng
Luu Tudn G va y kién cua nguoi dai dién hop phdp cua 6ng G trong qud trinh
tham gia to tung nhu sau:

Ngay 23/5/2008, 6ng Luu Tuan G dugc 6ng Chung Hitu Thl va ba Tran
Thi H ty quyén thay mat ong Thl, ba H giao dich v6i co quan chitc ning, toa
an, ké ca viéc thuc hién céc thu tuc tai toa an Viét Nam nhu: viét va ky don khoi
kién, thay mat Oong ba tai toa an va quyét dinh tat ca cac viéc khac v6i muc dich
thu hdi can nha 523/2 dudng NTP, Phuong P8, Quin Q10, Thanh phd HO Chi
Minh va budc ba H cung cac nguoi khac di chuyén khoi ngdi nha trén; duoc
quyén quan 1y, ban cdn nha 523/2 du’ong NTP, Phuong P8, Quan Q10, Thanh
phd H6 Chi Minh; dugc phép uy quyén cho ngudi khac trong tung phan cong
viéc. Thoi han iy quyén dén khi 6ng Th1 va ba H lam gidy hay bo oy quyén.

Ong Luu Tuin G da nop don yéu cau Toa 4n nhan dan Quan QI0,
TP.HCM hop hoa giai, dé nghi ba Chung Thi H trd nha 523/2 NTP, Phuong PS,
Quan Q10, TP.HCM dung theo phap luat.

Ngay 29/5/2008 Uy ban nhan dan Quan Q10, TP.HCM ra théng béo sb
4036/TB-UBND v61 nd1 dung: phap 1y can nha 523/2 NTP, Phuong P8, Quén
Q10, TP.HCM thudc s¢ hiru tu nhan cia 6ng Chung Hiru Thl, ba Tran Thi H va
n6 co hién trang duoc ké khai ngay 11/12/1977. Ong H6 Phudc V ndp ho so gui
co quan chirc ning tai dja phwong xin cdp phép xay dung cin nha 523/2 duong
NTP, Phuong P8, Quan Q10, Thanh phd Hd Chi Minh nhung Uy ban nhan dan
Quan Q10, Thanh phé H5 Chi Minh tra 10i bang vian ban 1a khong cép gidy phép
xdy dyng dugc vi ba H chi dugc quan ly, cu ngu can nha trén, khong duoc phép
ban, sang nhuong hay uy quyén cho nguoi khac (trich ndi dung gidy uy quyén
s& 19/GP-ND ngay 02/01/1980 cua Giam ddc So nha dat Thanh phd HO Chi
Minh).

Ngay 27/02/2009 6ng Luu Tudn G c¢6 don dé nghi hoa giai tranh chap véi
ba Chung Thi H, Uy ban nhan dan Phuong P8, Quan Q10, TP.HCM t6 chtic hoa
gidi ngay 19/3/2009, ba Chung Thi H da c6 thong bao ngay 17/03/2009 khong
du phién hop, ¥ thuan tra nha khong tham gia tranh chép.

Thoi gian tir ngay 20/3/2009 dén 16/01/2013 6ng Luu Tudn G c6 lién lac

voi ong Chung Huru Thl, ba Tran Thi H thong bao hién trang cong viéc da uy
quyén va dé nghi ong Thl ba H thiét 1ap van ban huy gidy iy quyén cho ong G.



Thoi gian tir ngay 23/5/2008 dén 01/10/2019 ong G xac nhan khong uy
quyén va chuyen nhuong cho ai can nha 523/2 NTP, Phuong P8, Quan Q10,
Thanh pho Ho6 Chi Minh.

Nay 6ng G xac dinh 6ng khong c6 tranh chép gi ddi v6i hop dong uy quyén
trén. Ong khong c6 bat ctr yéu cau doc 1ap nao trong vu an nay. Tuy Toa an giai
quyét theo quy dinh cua phép luat.

8. Tai cac ban tu khai, qua trinh tham gia 16 tung va tai phién toa, ong
Pham Hoang Nh trinh bay:

Ngay 16/1/2013, 6ng Pham Hoang Nh dugc 6ng Chung Hitu Thl, ba Tran
Thi H uy quyén dugc thay mat va nhan danh 6ng Thl va ba H ban dich danh cin
nha 523/2 NTP, Phuong PS8, Quan Q10, Thanh pho Hb Ch1 Minh cho ong
Chung Duy M. Thoi han uy quyén la ba nam ké tu ngay lap gidy uy quyén. Ong
Nh d3 thuc hién theo dung ndi dung gidy ty quyén trén va da ban cin nha trén
cho 6ng Chung Duy M theo dung trinh ty, thu tuc co quan co tham quyén quy
dinh. S6 tién chuyén nhuong theo hop dong ghi 1a 800.000.000d (Tam tram triéu
dong).

Ngay 12/4/2013 6ng Nh da thyc hién dong thué thu nhap c4 nhan cho viéc
iy quyén mua ban cin nha trén tai Chi cuc thué Quéan Q10.

Pbi v6i yéu cau khai kién cua nguyén don 6ng Pham Hoang Nh hoan toan
khong d6ng y. Trong truong hop Toda 4n tuyén giao dich v0 hi¢u thi van dé giai
quyét hau qua cua giao dich v6 hiéu tuy Toa an gidi quyét theo quy dinh cua
phap luat. Vi 1y do ban cong viéc, ong dé nghi Toa an giai quyét va xét xir ving
mat ong.

Tai Ban dn ddn sy so tham so.: 710/2020/DS-ST ngay 05 thang 6 nam 2020
cua Toa an nhan dan tinh Thanh pho Ho Chi Minh da quyét dinh nhw sau:

Can ctr khoan 9 Diéu 26, khoan 4 Diéu 34, Diéu 228, Diéu 266 cia B6 Cin
clr vao khoan 11 Diéu 26, khoan 3 Diéu 35, Diéu 37, khoan 2 Diéu 227, Diéu
273 Bo luat T6 tung dan sy nam 2015; diém b khoan 2 diéu 93 Luat nha & 2006;
Piéu 122, 127, 137, 411 B6 luat Dan sy nam 2005; Piéu 52 Luat Cong ching
2014; biéu 27 Phap 1énh an phi I¢ phi Toa an; Luat Thi hanh an dan su,

Chép nhén yéu cau cua nguyén don Ong HO Phudc V.

Tuyén bd van ban cong chimg 1a Hop déng mua ban nha & ddi véi nha dat
tai dia chi S6 X3 (sd cii 523/499/102) duong NTP, Phuong P8, Quan Q10,
Thanh phé Ho Chi Minh giita bén ban 1a ong Chung Hiru Th1 va ba Tran Thi H
iy quyén 6ng Phan Hoang Nh dai dién v6i bén mua 1a 6ng Chung Duy M, do
Phong coéng ching N, Thanh phd H6 Chi Minh cong chung sé 011158/HP-
MBN ngay 28/3/2013 v0 hiéu.

- Budc ba Tran Thi H va cac 6ng, Ba Tran Thi Phuong D, Chung Duy A,
Chung Thi Phuong L, Chung Duy T, Chung Thi Phuong Th, Chung Tr phai co

nghia vu lién d6i hoan tra cho 6ng Chung Duy M sb tién 800.000.000d (Tam
tram triéu dong).
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_Ngoai ra, ban an so tham con quyét dinh vé chi phi td tung khac, 4n phi va
quyén khang cao theo quy dinh cua phap luét.

Ngay 16/6/2020, bi don Phong cong chimg N khang cao dé nghi Hoi dong
xét xir hity ban an so tham va dinh chi giai quyét vu an. Néu khong huy ban an
so tham thi dé nghj sira ban an so tham.

Ngay 22/6/2020, ong Tran Thanh B 1a ngudi dai dién theo ty quyén cia
nguoi co quyen loi, nghia vu li€n quan khang cao dé nghi Hoi dong xét xtr stra
ban 4n so tham theo hudng bac yéu cau khoi kién ciia nguyén don

Tai phién toa phiic tham

Nguoi khang cao Phong cong ching N giir nguyén yéu cau khang cao va
do ngudi dai dién theo uy quyén trinh bay: Dé nghi Hoi ddng xét xir cap phuc
thAm xi&r chip nhan y€u cau khang cao cua minh, dé nghi stra ban 4n so thim
theo hudéng khong chip nhan yéu cau ctia nguyén don.

Nguoi khang cdo ong Tran Thanh B giir nguyén yéu cau khang céo va trinh
bay: De nghi Hoi ddng xét xir stra ban an so tham theo hudng khong chap nhan
yéu cau ctia nguyén don Ong HO Phuéde V.

Cac chung ctr chimg minh cho yéu cau khang cao duong sy néu da duoc
nop trong qua trinh giai quyet vu an tai Toa 4n cdp so thim. Ngudi khing cdo
cho rang Toa an nhan dan cap so thim danh gia chung cur khong dung nén dan
dén viéc phan quyét tai phan quyét dinh 13 sai, lam anh huong dén quyén va loi
ich hop phap ciua duong sy c6 khang cao.

Nguyén don Ong Hb Phudc V trinh bay khong dong v voi khang cdo cuia bi
don va ngudi ¢6 quyén loi, nghia vu lién quan. Nguyén don bao luu toan bo ¥
kién d3 trinh bay tai cdp so tham va dé nghi Hoi dong xét xir bac khang cdo, gitr
nguyén ban 4n so tham.

Phin tranh luin

 Bi don Phong cong chirng N bao luu toan bo y kién da trinh bay tai cdp so
tham va bo sung cdc y sau day:

Thir nhat, van ban cong ching khong lam phat sinh bat cir quyén va nghia
vu ndo lién quan d&én Ong HO Phudc V. Vi vay, Phong cong chimg N cho rang
Ong Hb Phudc V hoan toan khong c6 quyén khoi kién Phong cong chimg N dé
yéu cau Toa tuyén bd van ban cong chimg sé vo hiéu.

Thir hai, hgp dong mua ban nha di duoc cong ching phu hop véi quy
dinh cta phap luat. Toa an cép so thim cho ring Coéng ching vién vi pham phap
luat khi thyc hién cong ching 1a khong c6 co so.

Thir ba, Toa an cép so thAm chua xem xét k¥ quy trinh, thu tuc thuc hién
cong chung theo quy dinh ctia Luat Cong chiing ndm 2006 khi dua ra nhan dinh
Cong chung vién khong tién hanh xac minh hién trang trude khi thyuc hién cong
chtng 13 vi pham quy dinh tai khoan 4 Diéu 35 cua Luat cong chirmg nim 2006.
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Th@ tu, ban v& hién trang do Ong Hb Phudc V 1ap nam 2018 14 ban vé& ghi
nhan hién trang cua tai san tai thoi diém nim 2018, ban vé& nay khong thé chirng
minh tai thoi diém cong chimg vao nam 2013, can nha c6 hién trang nhu vay.
Viéc toa so thidm cin ctr vao mét ban v& duoc lap sau thoi diém cong ching hop
dong t6i 05 nam ma trong d6 bao ham ca phan dién tich nha dit ma Nha nudc
khong cong nhan quyén so hitu nha, quyén sir dung dat cho bén ban vi xay dung
trén dat cong san dé cho rang ddi twong cua hop ddng mua ban khong dung véi
thuc té 13 khong bao dam tinh khach quan va khéng dung quy dinh cua phap
luat.

Thir nam, viéc C)ng HO Phudc V do vé lai hién trang tai san la nham ¢
ching cr chimg minh cho yéu cau khoi kién cta minh tai Toa an vi vy Ong Hb
Phudc V phai tu chi tra phan chi phi nay. Phong cong chimg N khong dong ¥
\( quyet dinh ciia Toa 4n cap so tham vé viéc budc Phong cong chimg N, thanh
phd H6 Chi Minh phai chiu toan b chi phi do v& ctia nguyén don.

Tt céc can cur trén, dé nghi stra Ban an so tham theo hudng bac yéu cau
khai kién cia nguyén don.

Ngueoi dai dién theo ity quyén cia ngwoi c¢é quyén loi, nghia vu lién quan
ong Tran Thanh B trinh bay:

Bio luu toan b ¥ kién di trinh bay tai cip so tham va trinh bay bo sung
nhu sau: phia nguyén don Ong Ho Phudc V khong cé quyén lgi hay nghia vu gi
trong giao dich hop dong cong ching. Hop dong cong chimg duoc thyc hién
dung theo quy dinh phap luat. Can nha trén dugc Ong Thl Ba H xay dung lai
nim 1976 d&én nim 1977 (trude khi uy quyen cho ba H) da co6 ké khai nha la
hién trang can nha nhu hién nay. Toa an cap so thim sir dung ban vé khong
dung thuc té. D& nghi Hoi dong xét xtr sira ban 4n so tham theo hudng khong
chap nhén yéu cau cua Ong Hd Phudc V.

Nguyén don Ong Ho Phu6e V trinh bay bdo lieu toan bé ¥ kién da trinh bay
tai cdp so tham va bé sung nhw sau:

Nguyén don 1a nguoi hién dang cu tra tai can nha 523/2 NTP. Nguyén don
cung me la ba Chung Thi H la ngudi xay dung, duy tu can nha. Giao dich mua
ban nha & trén anh huong dén quyén, loi ich hop phap ctia nguyén don cting nhu
nhirg ngudi hién dang ¢ tai can nha trén do d6 nguyén don c6 quyén khai kién
van ban cong chting. Dbi tugng cong ching 14 cin nha c6 dién tich khudn vién,
dién tich str dung theo ban vé& dinh kém 14 ban v& gia mao hoan toan sai véi gidy
td xac dinh sé hitu cin nha. Gidy to dé cong chimg vién xac dinh quyén s¢ hiru
trong van ban hop dong cong chirng mau thuin nhau. Ban vé Cong ty HH 1a sai
hoan toan véi hién trang. Tur do, dé nghi bac khang céo ctia nguoi co quyén loi,
nghia vu lién quan va bi don, giit nguyén ban 4n so tham.

Nguoi ¢6 quyén loi, nghia vu lién quan ong H6 Phude T ddng ¥ v6i phan
trinh bay cua ong V va khong b6 sung gi thém.

Pai dién Vién kiém sat nhén dan ccfp cao tai Thanh phé Hé Chi Minh néu
quan diem gidi quyét vu dn:
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Vé thu tyuc t6 tung Toa an cip so tham va phac thim di tién hanh dung theo
qui dinh cua luat t6 tung hién hanh, khong lam anh hudng té1 quyén va loi ich
hop phap cua cac duong su.

Xét vé nodi dung vu an: Hop ddng cong chimg c6 ndi dung khong phu hop
quy dinh phap luat. Ban v€ 1a khong ding quy dinh, co sy thay d6i hién trang
nha, khi giao dich cac bén chi chimg minh vé chu quyén ma khong cung cap
thiét ké kém theo. Cac bén tham gia giao dich khong khai bao thong tin thay d6i.
Phong cong ching N van thuc hién cong ching ma khong yéu cau cac duong su
cung cip ban v& hién trang nha dat. Toa an cap so thim xac dinh hop dong cong
ching v6 hi¢u 1a phu hop quy dinh, dé nghi bac khang cdo, gilt nguyén ban an
so tham.

Sau khi nghién ctru cac tai liéu ¢ trong hd so vu an dugc tham tra tai phién
toa va can clr vao két qua tranh tung tai phién toa, y kién phat bi€u cua dai dién
Vién kiém sat,

NHAN PINH CUA TOA AN:

[1] V& t6 tung:

Tai phién toa phtic tham, mot sd ngudi co quyén loi, nghia vu lién quan da
dugc Toa an triéu tap nhung vang mit va c6 don xin xét xu vang mat. Do vay,
Hoi dong xét xir cin cir Diéu 296 Bo luat To tung dan sy tién hanh xét xir vu an.

[2] V& ndi dung vu an:

Nguyén don Ong Ho Phudc V khot kién yéu cau Toa an tuyén bd hop dong
cong ching mua ban nha s6 011158/HD-MBN do Phong cong chung N cong
chtng ngay 28/3/2013 1a vo hiéu va budc bi don hoan tra tién chi phi t tung 1ap
ban v€ cho ong 23.039.204d (hai muoi ba triéu khong tram ba muoi chin nghin
hai tram 1¢ bon dong).

Vi giao dich ban nha gitra 6ng Nh (nhan danh 6ng Thl ba H) v6i 6ng M la
khong co that, khong dung voi gidy to so httu nha; nha khong thudc quyen SO
hiru cta bén ban; thiéu giay to dat (To LG chi so hitu nha, khong co dat nhung
lai cong ching ca nha va dat); cac bén sir dyng ban v& nha dat dé cong ching
hop dong khong dung véi hién trang thyc té nha dat vao thoi diém giao dich;

Bi don van Phong cong chimg N dé nghi Toa an khong chap nhén cac yéu
cau khoi kién cia Ong Hb Phude V, vi can cu Piéu 45, Piéu 52 Luit cong
chung thi 6ng V khong c6 quyén khai kién.

Phong cong chimg N xac dinh viéc cong chimg vién cua Phong cong chimng
N di cong chimg viéc mua ban nha néu trén 13 cin cir vao ho so goc va dung
chu s¢ hitu, hoan toan phu hop véi quy dinh cua phap luat. Hop ddng mua ban
nha da dugc cong chung dung quy dinh, cac bén tham gia giao dich hoan toan ty
nguyén. Tuy nhién, do cic bén yéu cau cong chimg khong cung cap thong tin
hién trang nha cho Phong cong chung nén cong chirng vién da can cr ban vé
thuc t& do Cong ty Huy Hoang 1ap ngay 24/3/2013 dé cong ching hop dong.
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Viéc cung cap day du thong tin khi yéu cau cong ching 1a trach nhiém cua
nguoi yéu cau cong chirng, Cong ching vién khong c6 18i trong viée nay.

Pé nghi Hoi dong xét xir khong chap nhan yéu cau khai kién cua nguyén
don. Trong truong hop Hoi dong xét xtr xac dinh giao dich trén vo hiéu thi dé
nghi giai quyét luén hiu qua cua giao dich vo hiéu va xac dinh Phong cong
chimg 4 khong c6 15i trong viéc 1am cho giao dich trén bi v6 hiéu.

Nguoi co quyén loi nghia vy lién quan ba T ran Thi H va dai dién cho tdt ca
cdc con cua ba Tran Thi H trinh bay: Ong Chung Hitu Thl va ba Tran Thi H ¢
day du gidy to chirmg minh vé quyén so hitu nha dit ctia ong ba dbi v6i can nha
50 523/499/10 NTP. Viéc trude day ba Chung Thi H (me 6ng V) ¢ tai can nha
trén la trén co so “Giay phép uy quyén nha” sé 19 ngay 02/01/1980 do ong Thl
uy quyen cho ba H duoc quyén quan ly can nha 523/499/10 NTP, khong dugc
quyén dinh doat, c6 giam ddc S¢ quan 1y nha, dat xac nhan.

Viéc ong Thl va ba H da lap uy quyén cho ong Pham Hoang Nh thay mit
ong ba chuyén nhugng nha dat trén cho 6ng Chung Duy M Ia con cta ong ba la
hoan toan phu hop v61 quy dinh cua phap luét.

Viéc trude day o6ng Thl va ba H c6 uy quyen cho mot sb nguoi cling nham
muc dich dé thay mat 6ng ba lam thi tyc gidy to nha dat va lay lai nha, hoan
toan khong trai voi quy dinh cua phap luét.

Ba H, 6ng M va cic nguoi con con lai cia 6ng Thl véi ba H déu khong
dong y véi yéu cau khai kién cua nguyén don. Bé nghi Hoi dong xét xir bac toan
bo yéu cau khai kién cua nguyén don.

[3] Xac dinh quan hé tranh chip

Theo ndi dung don khai kién thi 6ng V yéu cdu Toa an nhan dan Thanh
ph6 H6 Chi Minh tuyén b6 hop dong mua ban nha duoc Van Phong cong chimg
N cong ching s6 011158/HD-MBN ngay 28/3/2013 v6 hiu. Theo do, Toa an
cap SO tham x4c dinh quan hé tranh chip trong vu an 1a “Tranh chép lién quan
dén yéu cau tuyén bd hop ddng cong chimg vo hiéu”, bi don 1a Van Phong cong
chirng N.

Xét cac quy dinh cta phap luat vé Hop dong cong ching:

Theo Khoan 4 Qiéu 2 Luat Cong ching nam 2014 quy dinh: “Van ban
cong chung la hop dong, giao dich, ban dich da dwoc cong chung vién chiung
nhan theo quy dinh”.

Theo Piéu 4 Luat Cong ching nam 2006 quy dinh: “Hop dong, giao dich
bang vin bdan da dwoc cong chimg theo quy dinh cua Ludt nay goi la van ban
cong chitng. Van ban céng chitng bao gom cac néi dung sau dday: a) Hop dong,
giao dich; b) Loi chirng cua cong chirng vién™.

Can clr vao quy dinh trén, dé xem xét yéu cau khoi kién cua 6ng V, Toa 4n
can phai xem xét ca 02 yéu t6 1a ddi tuong cong ching va hanh vi cong ching
ctia cong chimg vién. Tir d6 méi c6 co s¢ dé xac dinh can ¢ lam cho hop dong
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cong ching bi vo6 hiéu (néu co) 1a do sai vé nodi dung giao dich, hop ddng hay sai
vé hanh vi cong chimg theo Luat cong chimg, hodc do ca 02 yéu td trén.

[4] Xét nd1 dung nhan dinh de khong chap nhan yéu ciu xac dinh nguoi
co quyén loi, nghia vy lién quan cua 6ng H6 Phuéc T tai trang 14 néu: “Trong
vu dan ndy nguyén don chi yéu cau tuyen bo “Hop dong mua ban quyén sé hiru
nha ¢ va quyén sit dung dat ¢” cong ching sé 011158/HD -MBN ngay
28/3/2013/HP-MBN ngdy 17/02/2017 vé hiéu, khéng ai tranh chdp vé quyén so
hitu nha hodc doi nha”. Cling trén co s& nhan dinh nay thi tai muc [4.2] cia ban
an so thAm néu “... Theo 107 khai thong nhdt cia cdc bén dwong su, phit hop Vi
tai liéu chung cur do cac bén dwong sy giao nop va Toa dn thu thdp dwoc co co
so xdc dinh cac bén tham gia giao dich mua ban nha c6 du nang lwc hanh vi dan
su, trén co so tw nguyén (cho dén nay cdc bén dwong sw tham gia giao dich trén
khéng cé ai tranh chdp vé hop dong nay), muc dich khéng vi pham diéu cam cia
phap ludt, hinh thirc ciia hop dong mua ban nha ldp ding qui dinh.”’

Céac nd1 dung nhan dinh trén lai mau thuan voi chinh nhan dinh tiép theo
trong cac muc [4.3] va [4.4 ]tai trang 17 ctiia ban an so tham cu thé:

“.. Tuy nhién, vé phan néi dung giao dich thé hién cdc bén sir dung ban vé
ldp ngay 24/02/2013 thé hién dién tich khudn vién 46,94m?, dién tich sir dung
166,74m? dé ldp Hop déng mua ban nha o, trong khi dién tich thuc té theo Bién
ban tham dinh tai ché cia Toa dn nhdan dan Thanh phé Hé Chi Minh ngay
28/12/2018 va bdn vé hién trang nha dat S6 X3 (sé cii: 523/499/102) NTP,
Phuwong P8, Quan Q10, Thanh phé H6 Chi Minh ngay 14/8/2018 cua Cong ty
TNHH Do dac - Thiét ké - Xdy dung Kién Pién thé hién hién trang nha cé dién
tich khuén vién 97,31m?; dién tich xdy dung 95,89m°; dién tich sit dung
302,46m°.

[4.4] Nhu vy, viec cac bén tham gia giao dich khong khai thong tin ve
hién trang nha ddt ma cdc bén yéu cau cong chimg da co bién déng so véi gidy
chu quyén cu va Ban ve ldp ngay 24/02/2013 dé yéu cau cong chimng la khéng
phit hop véi hién trang thuc té cia cin nha S6 X3 (s6 cii: 523/499/102) NTP,
Phuong P8, Qudan Q10, Thanh pho Ho6 Chi Minh vao thoi diém céng chimg.
Viéc Phong cong chitng N van ching nhan Hop dong mua bdn nha ¢ so
011158/HD-MBN ngay 28/3/2013 vé viéc chuyén nhwong gita 6ng Pham
Hoang Nh (dai dién theo iy quyén ciia ong Chung Hiru Thl va ba Nguyen Thi
Hiéu) véi ong Chung Duy M ma khong yéu cau cac bén dwong sy cung cap ban
vé hién trang thuc te nha dat vao thoi diém cong chieng hodc yéu cau cung cdp
day di thong tin vé hién trang nha dat dé trong trwong hop phat hién hién trang
nha ddt ¢6 thay doéi so voi gidy chimg nhdn quyeén su dung ddt, ban vé thi yéu
cau cung cdp thém mot 6 thong tin vé nha dat. Dé trong truong hop khong di
diéu kién thi c¢6 quyén tir chéi cong chieng la chwa dam bdo ding quy dinh tai
muc 2.1 vé thii tuc, trinh tw cong chirng hop ddng vé bat déng san quy dinh tai
Thong tw 04/2016 ngay 13/6/2006 hudng dan cong ching, chimg thyc hop
dong, van ban thuc hién quyen ciia nguwoi st dung dat va diém b khodn 2 Diéu
93 Ludt Nha & 2006, dan dén doi tuwong khong thuc hién duoc.
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... Can cir cde dieu 122, 127, 411 Bo ludt Déan sw 2005 ¢6 co s& tuyén bé
Hop dong mua ban nha ¢ sé 011158/HP-MBN ngdy 28/3/2013 vé viéc chuyén
nhirong nha dat giiva éng Pham Hodng Nh (dai dién theo iy quyén cia éng
Chung Hiru Thl va ba H) véi 6ng Chung Duy M la vo hiéu.”

Vi ndi dung nhan dinh trén da xac dinh giao dich trong hop dong khong
dung quy dinh phap luat nén tuyén bd vin ban cong ching vo hiéu va ciing trén
co sO d6 giai quyét ludn hau qua cia giao dich v6 hiéu ma hai bén tham gia giao
dich mua ban 1a nhitng nguo1 lién quan chit khong phai 1a nguyén don hay bi
don trong vu an. Nhimg nguoi lién quan nay ho khong cé yéu cau doc lap,
khong c6 tranh chép.

[5] Hoi dong xét xtr cap phuc tAm nhan dinh:

[5.1] Theo nhén dinh sai ctia Toa 4n cip so thim vé quan hé tranh chip
trong vu an khong lién quan dén viéc tranh chap cin nha sd cin nha S6 X3 (s6
cii 523/499/102) NTP, Phuong P8, Quan Q10, Thanh phé H6 Chi Minh, ndi
dung giao dich nay trong hop dong da kéo theo hang loat sy mau thudn trong
phan nhan dinh giai quyét tranh chap néu trén. Can ct ndi dung trinh bay yéu
cau khoi kién ctia nguyén don néu: “Vi giao dich ban nha giita éng Nh (nhdn
danh éng Thl ba H) véi 6ng M la khéng ¢ thét, khéng diing véi gidy to s¢ hitu
nha; nha khéng thuéc quyén sé hiru ciia bén bdn; thiéu gidy to dat (To LG chi
s& hitu nha, khong c6 dat nhung lai cong chitng cd nha va dat); cac bén sir dung
ban vé nha dat dé cong chwng hop dong khéng diing véi hién trang thiee té nha
dat vao thoi diém giao dich.” Noi dung ndy d3 phan anh nguyén don yéu cau
hay hop dong cong chimg do nodi dung giao dich, hop dong sai. Dling ra, néu xac
dinh dGng quan hé tranh chp thi qua trinh thu 1y giai quyét phai lam rd 13 quyén
s htru nha khong phai cua bén ban thi cua ai? Tur d6 xac dinh day du nguoi
tham gia t6 tung va v&i c6 di can cir dé chap nhan hay khong chap nhan yéu cau
cua nguyén don. Viéc nhan dinh khong ding quan hé tranh chap dan den thiéu
nguoi tham gia t6 tung 1a mot trong nhiing 16i vi pham nghiém trong vé thi1 tuc
t tung ma cap phuc tham khong thé khac phuc.

[5.2] Mat khac, theo trinh bay cua nguyén don thi ba Chung Thi H (me
ong V) dugc quan ly sir dung can nha trén la thong qua “Gidy phép iy quyén
nha” s60 19/GP-ND ngay 02/01/1980 tir 6ng Chung Hitu Thl sang ba H dugc S&
quan 1y nha dit Thanh phd H6 Chi Minh chip nhan. Gia dinh ba H d& quan 1y,
sir dung can nha tir nam 1980 dén nay. Qua trinh sir dung c6 xdy dung coi ndi
nén hi¢én trang can nha da co su thay ddi. Do do, khong c6 can ctr dé xac dinh
can nha theo hi¢n trang chinh 1a cdn nha thudc s¢ hitu ctia 6ng Thl dugc mo ta
trong hop dong mua ban.

Hon nita, chinh nguyén don ciing thira nhan ngudn goc cin nha la ciia ong
Thl. Ly do nguyén don khdi kién vi hién trang cin nha da c6 sy thay ddi vé két
c4u va dién tich, nén cho rang 6ng Th1 khong duoc quyén s¢ hitu hién trang nha
dat trén. Nhu vay, ban chit yéu cau khoi kién cta 6ng V 1a tranh chip lién quan
dén can nha S6 X3 (sb cii 523/499/102) NTP, Phuong P8, Quan Q10, Thanh ph
H6 Chi Minh. Plng ra, trong trudng hop nay Toa an phai xac dinh quan hé
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tranh chép trong vu an 1a tranh chap vé quyen s& hitu nha va yéu ciu huy hop
d6ng mua ban nha ¢ va quyén sir dung dét &, xac dinh nhimg nguoi thua ké cta
6ng Chung Hitu Th1 13 bi don trong vu an thi méi giai quyét ding ban chét yéu
cau khoi kién ctia nguyén don.

[5.3] Ngoai ra, Hoi ddng xét xtr cAp phuc thim nhan dinh thém vé bt cap
va nhirng mau thuin khac ctia ban an so thAm nhu sau: Néu theo quan hé tranh
chap ma Toa an cép so thim da xac dinh thi 6ng V chi khoi kién yéu cau xac
dinh hop dong duogc céng chimg vo hiéu. Nguoi ¢6 quyén loi, nghia vu lién
quan 1a 02 bén trong giao dich mua ban nha (nguoi thira ké cta 6ng Thl va ong
M) khéng c6 yéu cau doc lap. Vay, can cu vao quan hé tranh chép duoc xac
dinh trong ban an so tham thi néu 1y do 1am cho hop ddng cong ching bi vo hiéu
1a do sai vé hanh vi cong chimg, thi viéc giai quyét hdu qua cua vin ban cong
ching bi vo hiéu 1a phai budc Van phong cong chirng thuc hién lai hanh vi cong
chtng theo diing quy dinh phap luat. Nguoc lai, néu hop dong cong chimg bi vo
hiéu do d6i tugng cong ching khong dang thi nhitng van dé lién quan dén giao
dich mua ban can nha S6 X3 (s6 cii 523/499/102) NTP, Phuong P8, Quan Q10,
Thanh phd Ho Chi Minh s€ dugc giai quyét bang vu an khac khi cac bén trong
giao dich co yéu cau (do duong su khong co yéu cau giai quyét trong vu an nay).
Vay, Toa an cap so thim nhan dinh va giai quyét hdu qua cta giao dich mua ban
nha gitra 6ng Nh va 6ng M bi vo6 hi¢u, budc cac bén hoan trd cho nhau nhitng gi
da nhan 1a vugt qua pham vi yéu ciu cua duong su.

[6] Tir nhitng nhan dinh trén, Hoi dong xét xir xét thiy Toa an cap so tham
da xac dinh quan hé tranh chép khong déy du, dan dén viéc dua thiéu nguoi
tham gia t6 tung; nhan dinh va phan quyét khong pht hop véi quan hé tranh
chép duoc xac dinh nhu nhan dinh tai muc [5]. Thiéu sot nay cua cép so' tham,
Toa an cép phuc thim khong thé khic phuc dugc. Do vdy, Hoi dong xét xur
khong chap nhan quan diém cua dai dién Vién kiém sat tham gia phién toa, chap
nhan mot phan yéu ciu khang cao cua bi don va nguoi co quyén loi, nghia vu
lién quan. Huy ban an so tham sé 710/2020/DS-ST ngay 05/6/2020 ctia Tda an
nhan dan Thanh phé H6 Chi Minh, chuyén hd so vu an vé cho Toa an cip so
tham giai quyét lai vu an.

Do huy ban an so tham nén nguoi c6 khang céo khong phai chiu 4n phi dan
su phuc tham.

Vi cac 1€ trén,
QUYET PINH:
Cin cr khoan 3 Diéu 308 Bo luat T6 tung dan sy ndm 2015,

Chép nhan mot phan yéu cau khang cdo cta bi don Vin Phong cong chimg
N, Thanh phé H6 Chi Minh; Chip nhan mot phan yéu cau khang céo cua ong
Tran Thanh B (dai dién theo ty quyén ctia ngudi c6 quyén loi, nghia vu lién
quan);
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Huy bén an dan sy so tham s6 710/2020/DS-ST ngay 05/6/2020 ctia Toa an
nhan dan Thanh pho H6 Chi Minh. Chuyén h6 so vu an vé cho Toa an cap so
tham gidi quyét lai vu an theo quy dinh phép luat.

Vin Phong cong ching N, 6ng Tran Thanh B khong phai chiu 4n phi dan
su phuc tham. Hoan tra lai mdi dwong su 300.000 (Ba tram nghin) dong tién tam
mg an phi dan su phuc thim da nodp tai bién lai thu s6 0091970 ngay 7/7/2020
va bién lai thu s6 0092405 ngay 24/8/2020 ctia Cyc thi hanh an dan sy Thanh
phd HO Chi Minh.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

Noi nhgn: ) TM. HQOI PONG XET XU PHUC THAM
- Toa an nhan dan 6i cao; THAM PHAN — CHU TQA PHIEN TOA
- VKSND cap cao tai TP.HCM

- TAND TP.H6 Chi Minh;

- VKSND TP.H6 Chi Minh;

- Cuc THADS TP.H) Chi Minh;

-ND (1);

-BD (1)

-NLQ(12) Pham Thi Duyén

- Luu (10) 29b (An VTPT).
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