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TOA AN NHAN DAN TOI CAO

- Thanh phin Hpi dong Tham phdn Toa dn nhin dén téi cao gom co:
Tham phan - Chu toa phién tda: Ong Chu Xuan Minh.
Céac Tham phan: - Ba Nguyén Thay Hién;

- Ong Nguyén Vin Du;

- Ong Lé Van Minh;

- Ong Tran Vin Co.

- Thw ky phién toa: Ba Nguyén Thi Thanh Ta - Tham tra vién Toa an
nhan dan t6i cao.

- Pai dién Vign kiém sdt nhan dan téi cao tham gia phién toa: Ong Lé
Thanh Duong - Kiém sat vién Vién kiém sat nhan dan t6i cao.

Ngay 27 thang 7 nam 2017, tai try s& Toa 4n nhan dan tdi cao mod phién
toa giam ddc tham xét xa vu an dan sy “Tranh chdp di san thira ké va tai san
chung” gitta cac duong su:

1. Nguyén don: Ba Vii Thi D, sinh nam 1973; cu tra tai: 330 duong T, Khu
phé 4, phuong T, quan D, Thanh phd H6 Chi Minh.

Nguoi dai dién theo Gy quyén ctia nguyén don: Ong Ngb Pong H, sinh
nam 1975; cu tra tai: 378 N, Phuong A, Quan 10, Thanh phd H6 Chi Minh (Vian
ban Gy quyén ngay 05 thang 3 nam 2014).

2. Bi don: Ong Vii Ngoc D, sinh nam 1969; cu tra tai: 330 duong T, Khu
phd 4, phuong T, quan D, Thanh phé H6 Chi Minh.



Nguoi dai dién theo Gy quyén ctia bi don: Ba Ngd Thai Tung T, sinh nam 1974;
cu tril tai: 452 M, Phuong A, Quén 11, Thanh phd Ho Chi Minh (Van ban Gy quyén ngay
06 thang 8 nam 2012).

Nguoi bao vé quyén va loi ich hop phap cua éng Vii Ngoc D: Ong
Nguyén Ding N, Luat su ciia Vin phong Luat su Nguyén Ding N thudoc Doan
Luéat su Thanh phd H6 Chi Minh.

3. Nhitng ngueoi ¢6 quyén loi, nghia vu lién quan:

3.1. Ba Vi Thi B, sinh nam 1956; dia chi: 36 Ave De Biarizt 31300
Toulouse France.

Nguoi dai dién theo Gy quyén cua ba Vil Thi B: Ong Vii Ngoc B, sinh nim
1969; cu tra tai: 330 dudng T, Khu phd 4, phuong T, quan D, Thanh phd H6 Chi
Minh (Van ban tiy quyén ngay 22 thang 8 nam 2013).

3.2. Anh Vii Ngoc T, sinh nam 1977; cu trt tai: 330 duong T, Khu phé 4,
phuong T, quan D, Thanh phé H6 Chi Minh.

Nguoi dai dién theo ty quyén ctia anh Vii Ngoc T: Ong Vii Ngoc B, sinh ndm
1969; cu tra tai: 330 dudong T, Khu phd 4, phuong T, quan D, Thanh phd H6 Chi
Minh (Vin ban @iy quyén ngay 29 thang 7 nim 2013).

3.3. Ong Vi Ngoc H1 (Vu Danny Hiep), sinh nim 1964; dia chi: 790
Roscommon Drive Vacaville CA 95688 USA.

Nguoi dai dién theo Gy quyén cta ong Vi Ngoc H1: Ba Vi Thi D, sinh ndm
1973; cur trt tai: 330 duong T, Khu phé 4, phuong T, quan B, Thanh phd H6 Chi
Minh (Van ban ty quyén ngay 30 thang 7 nam 2012).

3.4. Ba Vi Thi H, sinh nam 1967; dia chi: 8 Rue Du Pont Montaudran
Jeme Etage No3 Apptement 31000 Toulouse France.

Nguoi dai dién theo tiy quyén cua ba Vi Thi H: Ba Vi Thi D, sinh ndm 1973; cu
trd tai: 330 duong T, Khu phd 4, phuong T, quan B, Thanh phd Ho Chi Minh
(Van ban tiy quyén ngay 05 thang 9 nim 2012).

3.5.Ba Vi Thi L, sinh nam 1961;

3.6. Ong Vii Ngoc L, sinh nim 1972;

3.7. Ba Vién Thi My L1, sinh nam 1980;

3.8. Chi Nguyén Kim M§y H1, sinh nim 1995;

3.9. Ong Bui Thé T1, sinh nam 1973.

3.10. Chau Bui Vi Tu N, sinh nam 2011;



3.11. Chau Vi Gia H, sinh nam 2012;
3.12. C)ng Pham Viét T2, sinh nam 1978;

Cung cu trd tai: 330 duong T, Khu phd 4, phuong T, quan D, Thanh phd
Hb Chi Minh.

Nguoi dai dién theo iy quyén ctia ba Vi Thi L, 6ng Vi Ngoc L1, ba Vién Thi
Mj§ L1, chi Nguyén Kim My H1, ong Bui Thé T1, 6ng Pham Viét T2 1a 6ng Ng6 Dong
H, sinh nam 1975; cu tra tai: 378 N, Phuong A, Quéan 10, Thanh phé Hb Chi Minh (Van
ban ty quyén ngay 05 thang 3 nam 2014).

3.13. Ba Nguyén Thanh T1, sinh nim 1980;
3.14. Chau Vi Buc M, sinh nam 2005;
3.15. Chau Vi buc M1, sinh nam 2006;

Cung cu trd tai: 330 duong T, Khu phd 4, phuong T, quan D, Thanh phd
H6 Chi Minh.

Nguoi dai dién theo iy quyén ctia ba Nguyén Thanh T1: Ong Vi Ngoc D,
sinh ndm 1969; cu tra tai: 330 dudng T, Khu phd 4, phuong T, quan B, Thanh
ph6 H6 Chi Minh (Vin ban iy quyén ngay 08 thang 3 nam 2013).

3.16. Ba Nguyén Thi T2, sinh nim 1959; cu tr tai: 68E khu phd B, D, tinh
Binh Duong.

NOI DUNG VU AN:

Tai don khdi kién ngay 19/6/2012 va qud trinh t6 tung, nguyén don la ba
Vii Thi D trinh bay:

Cha me cuia ba 13 cu Vi Van C va cu Nguyén Thi B ¢6 8 nguoi con gom:
ba B, ba L, 6ng b, 6ng T3, 6ng H1, ba H, 6ng L va ba. Ong T3 chét nim 1978
c6 vo 14 ba Nguyén Thi T2 va 01 nguoi con 13 anh Vii Ngoc T. Cu C chét nim
1996, cu B chét nam 2006; hai cu chét khong dé lai di chuc. Tai san cua hai cu
dé lai 13 nha s6 330 duong T, Khu phd 4, phuong T, quan D, Thanh phd Hd Chi
Minh d3 duge Uy ban nhan dan phudng Tam Phu, quan Thu Puc cip Gidy
chtrng nhan quyén so hiru nha & va quyén sir dung dat & ngay 14/4/2004.

Ngay 14/12/2011, Uy ban nhan dan phuong Tam Phu 1ap bién ban trong
do, tat ca cac anh chi em gém: ba,bal, ong L, ong D vaanh T déu x4c nhan
phan tai san cu C dé lai 1a % nha tai 330 duong T 14 tai san chung cla cac dong
thira ké. Ngay 15/5/2012 va ngay 05/6/2012, éng H1, ba H ciing ¢6 vin ban xac
nhén phan tai san cu C dé lai 13 tai san chung cua cac dong thira ké. Hién nay,
nha 330 duong T c6 ho gia dinh ba, hd gia dinh 6ng L, ho gia dinh 6ng P va anh
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T dang ¢. Can nha co6 két ciu phirc tap khong thé phan chia dugc vi ting trét co
gia dinh ba D, 6ng L, anh T & mot mat duong, nha 6ng B & mit mat duong.
Tang 01 c6 gia dinh ba D, ong L, anh T &, tang 02 nha ong B ¢. Ba D dang cho
thué phan phia trude goc dudng TH va T gia 10.000.000 dong/thang. S4 tién nay
ba chia cho ba L 5.000.000 dong do ba L sbng riéng khéng st dung nha, chia
cho anh T 1.600.000 dong, con lai 3.400.000 dong ba D chi phi sinh hoat cho
dai gia dinh. Ong L, ba L, ba H, 6ng H1 dong ¥ nhudng lai ky phéan thira ké cho
ba D dé ba D lam noi thd cing cha me va nhitng ngudi thin & nudc ngoai vé co
chd o.

Nay ba yéu cau chia thira ké tai san ctia cu B, chia tai san chung cta cu C.
Tai don khoi kién, ba xin duge huong gid tr1 cdn nha khoang 500.000.000 déng.
Sau d06, ba yéu cau duoc toan quyén sir dung va sé hiru nha sb 330 duong T va
boi hoan gia tri cac ky phﬁn cho 6ng D, ba B, ba L, ong H1, ba H, 6ng L va anh
T.

Bi don la ong Vii Ngoc D trinh bay:

Ong théng nhat voi trinh bay ciia ba D vé quan hé gia dinh, tai san cua
cha me dé lai. Ong yéu cau giit nguyén hién trang ma 04 ho gia dinh dang sir
dung. Néu phan nha dat cua ai ndm trong dién giai toa thi phai chap nhan; theo
quy hoach thi toan bd tang trét ong dang st dung s& bi quy hoach con lau 02
khong nam trong quy hoach. Ldi di cia nha ong hoan toan riéng biét véi cac nha
con lai. Ong khong dong v don nha di theo yéu cau cua nguyén don. Néu Toa an
chia di san thira ké theo phap luat va ong tiép tuc dugc & day thi 6ng dong ¥
hoan tra gid tri cho 04 nguodi khong ¢ day 1a ba L, 6ng HI, ba H, ba B. Anh T,
ba B d4 ting cho ky phan thira ké cho ong. Hién nay, anh T dang & tang 01; 6ng
mudn anh T doi xubng ting trét hién dang cho thué gidp tang trét noi 6ng dang
kinh doanh dé tranh va cham anh em.

Loi khai cua nhitng nguoi co quyén loi va nghia vu lién quan:

Ba Vii Thi B trinh bay: Ba B c6 giri tién vé xay dung nha nim 1996 va
nam 2000, tong cong 82.000 Franc tuong dwong 2.000.000.000 dong (chimg ctr
1a cac gidy giri tién cho cu B). Trude day, ba B yéu cau ngudi ndo dugc huong
di san thira ké thi phai hoan tra cho ba sb tién xay dung nha, nay ba xin rat yéu
cau nay. Ba ddng ¥ véi y kién cua ong D.

Ong Vii Ngoc H1, ba Vii Thi H trinh bay: Ong H1, ba H ddng ¥ giao cho
ba D duogc toan quyén quyét dinh vu kién. Ong, ba dé nghi Toa an chip nhan
nguyén vong cua ba D cho ba D dugc s& hitu, st dung toan b cdn nha va tra gia
tri cho cho 6ng D, ba B.



Ba Vi Thi L, vo ch@)ng ong Vi Ngoc L va ba Vién Thi My L1, chi
Nguyén Kim My H1 c6 cung y kién va yéu cau véi nguyén don.

Anh Vil Ngoc T xé4c nhén ting cho ky phan thira ké ciia anh cho 6ng D.

Ba Nguyén Thi T2 trinh bay: Ba khong c6 gidy chiing nhan dang ky két
hon voi ong T3 vi bi that lac nam 1979. Hién nay ba van chua két hon véi ai. Ba
nhat tri voi y kién ciia anh T 1a tang cho phan thira ké ctia anh T cho 6ng B. Néu
Toa an chia thira ké theo phap luat thi ba yéu cau duge ting cho ong b.

Ong Pham Viét T2 trinh bay: Ong ky hop dong thué mit bang nha sb 330
duong T, Khu phd 4, phuong T, quan B, Thanh phé HO6 Chi Minh véi ba D tir
ngay 08/02/2010 dé m& cira hang va van mudn tiép tuc thué ¢ day.

Tai Ban an dan su so tham sb 1445/2013/DS-ST ngay 12/12/2013, Toa an
nhan dan Thanh phé HS6 Chi Minh quyét dinh:

Xac dinh di san ma cu Vi Van C va cu NguyéNn Thi B chét dé lai la nha va
dat toa lac tai 330 dwong T, Khu phé 4, phuong T, qudn D, Thanh phé Ho Chi
Minh.

Ba D phai co trach nhiém hoan tra cho 6ng b, ba L, 6ng HI, ba H, ong L,
ba B, anh T méi ky phan la 518.304.687 dong.

Ong D, anh T giao trd toan bd phan nha va ddt dang sir dung toa lac tai
330 dwong T, Khu phé 4, phuong T, qudn B cho ba D quan 1y s¢ hitu.

Ong Pham Viét T2 phdi giao tra mdt bang thué tai nha 330 dwong T, Khu
phé 4, phuong T, qudn D, Thanh phé Ho Chi Minh cho ba Vii Thi D.

Ngay 18/12/2013, 6ng D, ba B va anh T khang céo, khong dong ¥ giao
cho ba D sé hitu, str dung toan bd cin nha. Ong B dong ¥ tra cho mbi dong thira
ké 550.000.000 ddng dé ong duge so hiru nha va quyén st dung dat tai sé 330
duong Tinh 16 43.

Tai Ban an dan su phtc tham sb 101/2014/DS-PT ngay 06/5/2014, Toa
Phtic tham Toa 4n nhan dén t6i cao tai Thanh phd HO Chi Minh quyét dinh:

Chdp nhdn khéng cdo cia éng Vii Ngoc P va nhitng ngudi cé quyén loi,
nghia vu lién quan la ba Vii Thi B, anh Vii Ngoc T, sira mét phan bdn dn so
tham.

- Ghi nhdn sy ty nguyén cua cdc déng thira ké Vii Thi B, Vii Ngoc T
nhwong gid tri ky phan thira ké theo phdp ludt ciia minh cho éng Vii Ngoc D
dwoc so hiru.



- Ghi nhan sy tw nguyén cua cac déng thira ké Vii Thi L, Vii Ngoc HI,
Vi Thi H va Vii Ngoc L nhwong gid tri ky phan thira ké theo phdp ludt ciia
minh cho ba Vii Thi D dwoc huong.

- Giao toan bé can nha va dat gcfn lién véi nha tai s6 330 duong T, Khu
phé 4, phuwong T, qudn B, Thanh phé Ho Chi Minh cho éng Vii Ngoc P dwoc
SO hitu. Vi tri nha, ranh gioi tir cdn, dién tich nha theo ban dé hién trang do
Cong ty TNHH dich vu xdy dung do dac Phan Gia lap ngay 28/6/2013.

- Ghi nhdn su tw nguyén cua ong Vii Ngoc D thanh todn gia tri di san
thira ké theo phdp ludt can nha va dat néi trén cho cdc dong thira ké Vii Thi
D, Vii Thi L, Vii Ngoc HI, Vii Thi H va Vii Ngoc L moi dong thira ké la
550.000.000 dong. Tong cong 5 ky phan dong thira ké ba D dwoc nhdn la
2.750.000.000 dong.

- Bugc ba Vii Thi D va cdc thanh vién trong gia dinh ba D, h¢ gia dinh
ong Vii Ngoc L va anh Vii Ngoc T dang cw ngu trong can nha néu trén co
nghia vu phai giao tra can nha cho ong Vii Ngoc D ngay sau khi ong D thanh
todn xong sé tién néu trén cho cdac dong thira ké.

- Ong Pham Viét T2 phdi giao trda mdt bang thué tai nha 330 dwong T,
Khu phé 4, phwong T, qudn B, Thanh phé Hé Chi Minh cho éng Vii Ngoc P.

Sau khi xét xtr phtc thdm, ba D, ba L, ong L d& nghj xem xét theo thu tuc
giam ddc tham dbi véi Ban an phiic thdm néu trén.

Tai Quyét dinh s6 09/2017/KN-DS ngay 13/3/2017, Chanh an Toa 4n
nhan dan t6i cao da khang nghi Ban an dan sy phuc tham sé 101/2014/DS-PT
ngay 06/5/2014 cta Toa Phiic tham Toa an nhan dan tdi cao tai Thanh phd Hb
Chi Minh; dé nghi Hoi dong Tham phan Toa an nhan déan t6i cao hily Ban an
dan sy phuc thim néu trén va huy Ban an dan sy so tham sd 1445/2013/DS-ST
ngay 12/12/2013 ciia Toa 4n nhan dan Thanh phd H6 Chi Minh; giao hd so vu
an cho Toa an nhan dan Thanh phé H6 Chi Minh xét xir so tham lai theo quy
dinh cua phap luat.

Tai phién t(‘)a} giam ddc tham, Pai dién Yién kiém sat nhan dan tbi cao dé
nghi Hoi dong Tham phan Toa an nhan dan t0i cao chap nhan Khang nghi cua
Chanh an nhan dan t6i cao.

NHAN PINH CUA TOA AN:

[1] Cac duong su théng nhat véi nhau vé dién thira ké va di san cua cu Vil
Vin C va cu Nguyén Thi B dé lai 13 nha sé 330 duong T, Khu phé 4, phuong T,
quan D, Thanh phé H6 Chi Minh. Theo Gidy chirng nhan quyén sé hiru nha & va
st dung dat & do Uy ban nhan dan quan Tha B cip ngay 14/4/2004 cho cu C
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va cu B thi nha dang tranh chap c6 dién tich dat ¢ 1a 49,8m’; cin nha c6 tong
dién tich str dung la 120,4m?; gém 03 tﬁng. Theo Ban dd hién trang vi tri do
Cong ty Trach nhiém hitu han Do dac - Kién tric - Xay dung Nam Viét lap ngay
14/9/2012 thi nha c6 tong dién tich dat 1a 144,1m’, bao gdm 49,8m” dat dugc
cong nhan, 94,3m” dét thude 10 gid1 khong duoc cong nhan; téng dién tich san
nha 1a 371,9m’, trong d6: 148,6m” dugc cong nhan, 223,3m” thudc 16 gidi khong
duogc cong nhan. Nhu vay, mac du nha tranh chép néu trén c6 dién tich dat duge
cong nhan la 49,8m’ nhung téng dién tich nha 1a 371,9m’ (trong doé 148,6m’
duoc cong nhan) nén van dam bao cho nhiéu ngudi cung sir dung duoc.

[2] Theo Ban dd hién trang vi tri do Cong ty Trach nhiém hiru han
Thuong mai - Dich vu - Xay dung - Po dac Phan Gia lap ngay 28/6/2013 thi can
nha c6 két cAu phire tap. Thyc té, can nha do 04 ho dang sir dung chung 13 gia
dinh ba D, gia dinh ong L, gia dinh ong P va gia dinh anh T. Cac ho déu sir
dung ca phan nha, dit duoc cong nhan va phan nha, dit khong dugc cong nhin
tai cac tﬁng khac nhau. Trong s6 08 ngudi dugc nhan thira ké thi ong H1, ba H,
ong L, ba L déu thong nhat dé cho ba D dugc quyén so hiru nha va quyén s
dung dat dang tranh chip; con ba B va anh T ting cho ky phan thira ké va tai san
chung ctiia minh cho dng . Trong qua trinh giai quyét, chi c6 ba D va éng D ¢
yéu cau dugc nhan nha va dit dang tranh chip va tra gia tri ky phéan thira ké cho
cac thira ké khac. Do vay, néu ba D va ong D khong thoa thuin dugc vé viée ai
dugc st dung toan bg nha thi van c6 thé chia dugc nha dang tranh chép thanh 02
phan.

[3] Toa an cap so tham va cap phuc tham chua xem xét nhu cau thuc té vé
nha ¢ cta cac bén duong su; chua 1am rd ¢6 phai nha dang tranh chap 1a noi ¢
duy nhat cua gia dinh ba D va gia dinh 6ng D hay khéng (trong khi nha c6 thé
chia duoc) ma giao toan bd quyén so hitu cin nha cho mot ngudi duge so hiru 1a
chua hop ly; khong dam bao quyén loi hop phap ciia nguoi thira ké theo quy
dinh tai khoan 2 Diéu 685 B¢ luat Dan sy ndm 2005.

Vi cac 18 trén,

QUYET PINH:

Can ctr diém a khoan 2 Diéu 337, khoan 3 Diéu 343 va Diéu 345 cta Bo
luat Té tung dan sy, Nghi quyét s6 103/2015/QH13 ngay 25/11/2015 ciia Qudc
hoi vé viée thi hanh B lut T tung dan sy;



1. Chép nhan Khang nghi s6 09/2017/KN-DS ngay 13/3/2017 ciia Chanh
an Toa an nhan dan t6i cao d6i v6i Ban an dan su phic thim sé 101/2014/DS-
PT ngay 06/5/2014 cta Toa Phiic tham Toda an nhan dan tdi cao tai Thanh ph
H6 Chi Minh.

2. Hity Ban an dan sy phuc tham s6 101/2014/DS-PT ngay 06/5/2014 cua
Toa Phiic thdm Toa 4n nhan dan tdi cao tai Thanh phé H6 Chi Minh va Bén 4n
dan sy so thim sd 1445/2013/DS-ST ngay 12/12/2013 ciia Toa 4n nhan dan
Thanh phé H6 Chi Minh.

3. Giao hd so vu 4n cho Toa 4n nhan dan Thanh phé H6 Chi Minh xét xir
so tham lai theo dung quy dinh ctia phap luat.

Noi nhin: TM. HQI DPONG THAM PHAN
- Chanh 4n TANDTC (dé béo céo); THAM PHAN - CHU TQA PHIEN TOA
- VKSNDTC (Vu 9);

- TANDCC tai Thanh phd H6 Chi Minh;
- TAND Thanh phé Hb Chi Minh

(kém hd so vu 4n);
- Cuc THADS Thanh phé H) Chi Minh;

- Céac duong sy (theo dia chi); Chu Xuin Minh
- Luu: VP, TP, Vu GBKT II, HS, THS.
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