TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM

TINH PONG NAI Poc 1ap - Tw do - Hanh phuc

Bén 4n s6: 14/2018/KDTM-PT
Ngay: 31-5-2018

V/Iv Tranh chép hop dong bao hiém

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH PONG NAI

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Tham phén - Chii toa phién toa: Ba Pham Thi Xuan Pao.

Cdc Tham phdan: Ba Vil Thi Thu.

Ba Phan Thi Thu Huong.

- Thuw ky phién toa: Ong Lé Quang Vii - Can bd TAND tinh Pong Nai.

- Dgi dién Vign Kiém sdt nhén déan tinh Péong Nai tham gia phién toa: Ong
Mai Vin Sinh - Kiém sat vién.

Tir ngay 28 dén ngay 31 thang 5 nam 2018 tai tru s& Toa an nhan dan tinh
Pong Nai xét xtr phuc tham cong khai vu an thy 1y s6: 01/2018/TLPT-KDTM ngay
08 thang 01 nam 2018 vé "Tranh chdp hop dong bdo hiém".

Do ban an kinh doanh thuong mai so tham s 55/2017/KDTM-ST ngay 25
thang 9 nam 2017 cua Toa an nhan dan Thanh phd B bi khang cdo.

Theo Quyét dinh dua vu an ra xét xtr phac tham sb: 12/2018/QP-PT ngay
26/3/2018 va Quyét dinh hodn phién toa s6 32/2018/QD-PT ngay 16/4/2018 va Quyét
dinh hodn phién toa sb 40/2018/QD-PT ngay 02/5/2018 giita cac duong su:

1. Nguyén don: Cong ty Co phan san xuét — thwong mai T.
Tru s6: 22/4 dudng 32, khu phd 7, phuong L, Quan T, Thanh phé H.

Nguoi dai dién theo phap luét cia nguyén don: Ong Phan Thanh P - Giam déc
COng ty co phan san xuat — thuong mai T.



Nguoi dai dién theo uy quyén; Ong Tran Duy L, sinh nam 1976. Dia chi: 260
duong 30/4, phuong T, thanh pho B, tinh Pong Nai. (Van ban uy quyén ngay
15/10/2016).C6 mat.

2. Bi don: Tong Cong ty Co phan Bio hiém B.

Try s6: 185 dudong D, phuong B, Quan 1, Thanh phd H.

_ Nguoi dai dién theo phap luat: Ong Phan Quéc D - Tong giam dbc cong ty co
phan Bao hiém B.

Nguoi dai dién theo iy quyén:

Ong Téng Xuan T —sinh nam 1980. (Van ban oy quyén s6 198/2016/UQ-TGD
ngay 30/12/2016). C6 mat.

Ong Duong Tuin L —sinh nam 1975. (Van ban uy quyén sé 149/2016/UQ-TGP
ngay 12/9/2017). C6 mat.

3. Nguoi c6 quyén loi, nghia vu lién quan: Ngan hang Thwong mai c6 phan
Sai Gon C.

Try s¢: 2C, Phé B, Quan 1, thanh phd H.

Nguoi dai dién theo phap luat: Ong Tran Quéc H - Chi tich Hoi ddng quan tri.

Nguoi dai dién theo Gy quyén:

Ong Tran Thanh G - Phé Téng Giam doc Ngan hang Thuong mai c6 phan Sai
Gon C.

Ba Nguyén Thi Hong P - Pho Phong tin dung Ngan hang Thuong mai ¢6 phan
Sai Gon C.

Ong Nguyén Vin D - Nhan vién tin dung Ngan hang TMCP Sai Gon C.

(Vin ban uy quyén sé 824A/GUQ/HC-2016 ngay 23/12/2016).

NOI DUNG VU AN:

Theo 4n so tham:

Tai don khéi kién dé ngay 24/10/2016, don khéi kién bé sung ngay
11/11/2016, tai bdn tw khai, bién bdn hoa gidi va trong qud trinh xét xir dai dién
theo ity quyén nguyén don éng Tran Duy L trinh bay:

Cong ty Co6 phan san xuit — thuong mai T (Sau ddy goi tit 1a Cong ty T) duoc
thanh 1ap va hoat dong theo Gidy ching nhan dang ky doanh nghiép sé 0303982852,
ngay 22/08/2005, dang ky thay d6i 1an thtr 8, ngdy 29/03/2016 ctia Phong Ping Ky
Kinh Doanh - S¢ Ké hoach Va Pau tu Thanh pho H.

Cong ty T la bén dugc bao hiém va Tong Cong ty o phan bao hiém B (Sau day
goi tat 1a Tong Cong ty B) 1a bén bao hiém cing ky két 01 (mdt) hop déng, Hop dong
bao hiém hoa hoan va cac rui ro dac biét s6 1903/15/HD- 1063/24-DA2, ngay
02/7/2015 (Sau day goi tat 13 “Hop dong s6 1903”), theo d6 Cong ty T dugce Tong
Cong ty B bao hiém tai san cua Cong ty T tai Chi nhanh Céng ty CH phan san xuat —
thuong mai T, dia chi: 4p T, X& P, Thanh phd B, tinh D (Sau day goi tit 1a “Nha may
T”), cu thé nhu sau:



-Dbi tugng bao hiém: Day chuyén san xuit nudc giai khat lon 333 ¢o ga va
khong ga.

-Rui ro dugc bao hiém: Chay, nd va cac rui ro dic biét: May bay roi, Bao dong
dinh c6ng, Hanh dong ac y, Giéng bao i lut, Nudc thoat tir bé chira, Va cham véi xe
co gid1 hodc dong vat, Sét.

-S6 tién bao hiém cho ting hang muc nhu sau:

+Day chuyén san xuat nudc giai khat lon 333 ¢ ga cong suat 8.000 lon/gid; gia
trj hang hoa: 9.900.000. OOOdéng, s6 tién bao hiém: 7.200.000.000 déng

+Day chuyén san xuit nudc giai khat lon 333 khong ga cong sudt 8.000 lon/gid;
gia tri hang hoa 8.800.000.000 dong; sb tién bao hiém: 6.400.000.000 dong.

Téng s6 tién bao hiém la: 13.600.000.000 dong (Mudi ba ty sau tram triéu dong
chén)

Trong ngay 02/ 7/2015, Tong Cong ty B d4 cap cho Cong ty T Gidy chting nhan
hop dong so: 1903/15/HD-1063/24-DA2, véi thoi han bao hiém: Mot nam, tir 00 gio
ngay 02/7/2015 dén 24 gio ngay 02/7/2016. Thyc hién Hop dong s6 1903, Cong ty T
d4 thyc hién nghia vu thanh toan phi bao hiém 14.960.000 déng (bao gdm thué
GTGT), theo phuong thirc chuyén khoan cho Tong Cong ty B.

Ngay 23/02/2016, Cong ty T ky 02 (hai) hop dong, Hop dong bao hiém hoa
hoan va céc rui ro dic biét s6: 386/16/HD-1063/28-KD2 (Sau ddy goi tat 1a “Hop
ddng s6 386”) va Hop dong bao hiém hoa hoan va céc rii ro dic biét sb: 387/16/HD-
1063/28-KD2 (Sau day goi tat 1a “Hop dong s6 387”) véi bén bao hiém Tong Cong
ty Co phan Bao hiém B — Cong ty Bao hiém B (Sau day goi tat 1a “Bao B”) la chi
nhanh cta Tong Cong ty B theo d6 Cong ty T duoc Bao B bao hiém cho cic hang
muc ctia Nha may Cong ty T, cu thé nhu sau:

1.Déi voi Hop dong s6 386:

-Dbi tuong bao hiém: Day chuyén san xuit lon 307.

-Riii ro dugc bao hiém: Chay, Sét danh, No, May bay, Gay rdi, Pinh cong Cong
nhan bé xuéng, Hanh dong ac y, Giong, bao va lii lut, Nudc tran tir cac bé va thiét b
chira nudc hodc dudng 6ng dan nudc, Va cham bai xe co gidi hay dong vat cho tai
san ctia cong ty 1a “Day chuyén san xuét lon 307”.

-S6 tién bao hiém: 6.000.000.000 dong (Sau ty dong chin)

2.Déi voi Hop dong s6 387:

-Déi tuong bao hiém: Nha xuong, Bao bi, Thanh pham & Nguyén vat liu.

-Riii ro duoc bao hiém: Chay, sét danh, N6, My bay, Gay r6i, Pinh «cdng, cong
nhan bé xuong, Hanh dong ac y, Gidng, bdo va 1i lut, Nudc tran tir cac bé va thiét bi
chira nudc hodc dudng 6ng dan nudc, Va cham badi xe co gidi hay dong vat cho tai
san.

-S4 tién bao hiém cho timg hang muc nhu sau:

+Nha xuéng: Gid tri tai san 6.500.000.000 dong; sd tién bao hiém:
6.500.000.000 dong



+Bao bi: Gié tri tai san 10.768.819.773 dong; s tién bao hiém: 2.000.000.000
dong.

+Thanh pham & Nguyén vat lidu: 8.656.583.799 dong; sd tién bao hiém:
1.500.000.000 ddng.

Téng sb tién bao hiém 1a: 10.000.000.000 dong (Mudi ty dong chin).

Thue hién 02 hop dong, Hop dong sé 386 va Hop dong sé 387, Cong ty T d&
thyc hién nghia vu thanh toan phi bao hiém véi tong s tién 19.800.000 dong (Bao
goém thué GTGT), theo phuong thie chuyén khoan cho Téng Cong ty B. Trong ngay
23/02/2016, Bao B d4 cap cho Cong ty T 02 Gidy chimg nhan bao hiém caa 02 hop
ddng trén, voi thoi han bao hiém 01 nam, tir 16 gid ngay 19/03/2016 dén 16 gio ngay
19/03/2017.

Vao llic khoang 13gio 45 phlt, ngay 06/5/2016 thoi tiét thay doi bat thuong, luc
dau c6 mua nhe, sau d6 mua to kém theo giong va 16¢ xoay manh, keéo dai dén
khoang 15 gio 00 phut cung ngay moi két thuc, dan dén hau qua tdc toan bo maéi ton,
xa go phia trudc xudng san Xudt; mai ton va tran thach cao trong Xuong san Xuat va
pha ché bi rich méo, ngdm nudc; mai t6n xudng bao bi thanh pham bi rach thing;
mot sb tai san khéc cua nhd xudng, may moc thiét bi day chuyén san xuét va hang
hoa bi hu hong. Ngay sau d6, Cong ty T d4 kiém tra thiét hai, thyc hién moi bién
phap dé ngan chin tranh phat sinh thém thiét hai va bao voi Téng Cong ty B, Bao B.
Su kién bao hiém giong va 16c xdy ra 13 nguyén nhan gy thiét hai nhiéu vé tai san
cho Cong ty T, duoc ghi nhan tai Danh Myc Khiéu Nai & Bién Ban Kiém Ké Thiét
Hai va Bién Ban Gidm Dinh Hién Truong, ngay 07/5/2016; Bién ban lam viéc ngay
10/5/2016; Danh Myc Khiéu Nai & Bién Ban Kiém Ké Thiét Hai ngay 13/05/2016,
c6 su tham gia cua 6ng VO Kim Ldai dién cho Bao B tai Nha may Céng ty T ghi nhan
toan bo thiét hai xay ra, cu thé:

-Thiét hai vé nha xuong: mai tn xa go, tudng xuong, tran thach cao, dng khoi
bi bién dang, mong chan dé cot (thudc pham vi bao hiém ctia Hop dong s6 387);

-Thiét hai vé may mdc thiét bi: hé théng day chuyén san xuat ngung hoat dong;
hé thdng bao chay, dén chiéu sang bi hu hai (thudc pham vi bao hiém ctia Hop dong
s6 1903);

-Thiét hai vé hang hoa: khoang 15.000 lit nuéc ép trai ciy bi thiét hai (thudc
pham vi bao hiém cua Hop dong s6 387).

Ngay 09/5/2016, Tong Cong ty B c6 van ban s6 933/2016/CV-BL giri cho Cong
ty T, chi dinh Cong ty Co phan Tu van va Diéu chinh Savvy (Sau day goi tat 1a
“Savvy”) thyc hién nghia vu giam dinh nguyén nhan va toan bo t6n that cho Cong ty
T. Cong vian chi dinh néu rd, Savvy chi cin cr trén danh muc tai san bi ton that trén
thuc té tai thoi diém xay ra su kién bao hiém ngay 06/5/2016 va can cur vao giéy to tai
liéu giam dinh 13 hop ddng bao hiém; Quy tic bao hiém dé giam dinh nhung phia
Savvy da khong thyc hién ding pham vi nghia vu cua minh, dé nghi Cong ty T cung
cap nhiing tai liéu vuot qua yéu cau cua chinh don vi chi dinh giam dinh 13 Tong
Cong ty B.



Gidng 16¢ trén hoan toan 1a do thién nhién gay ra, khong thiét hai vé nguoi, céc
bén bao hiém khong dé nghi Co quan Cong an giam dinh nguyén nhan gay ra ton
that, thé hién qua Vian ban s6 933/2016/CV-BL, ngay 09/5/2016 ctia Tong Cong ty B
chi dinh Savvy ding ra thuc hién nghia vu giam dinh nguyén nhan ton that. Vi vay,
Cong ty T khong c6 Bién ban ghi nhén sy viée va két luan nguyén nhan gay thiét hai
cua co quan chuyén moén dé cung cip cho Toa an. Viéc gidm dinh nguyén nhan gy
ra ton that Téong Cong ty B da chi dinh Savvy thyc hién nhung cho dén nay van chua
ra két luan nguyén nhén ton thit dé cung cip cho Toa an.

Ngay 08/8/2016, Cong ty T d4 giri Thu khiéu nai doi boi thuong toan b ton that
dén Tong Cong ty B, cu thé:

-Yéu cau boi thuong ton that “day chuyén lon 333 — 8000 lon/h” véi sd tién bao
hiém 1a 128.000.000 dong (M6t traim hai muoi tAm triéu dong chin) cian cit Hop dong
50 1903.

-Yéu cau boi thuong ton that “Nha xuong” véi sd tién bao hiém la
638.086.200d6ng (Sau trim ba muoi tam triéu, khong trim tdm muoi sau ngan, hai
tram dong) cin ctr Hop dong sb 387.

-Yéu ciu bdi thuong san pham: 148.250.000 déng (Mot traim bén muoi tam
triéu, hai trim nim muoi ngan déng) cin ctt Hop dong sb 387.

Tong Cong ty B va Bao B khong tra 10i chdp nhan hay khong chap nhan viéc boi
thuong trén cho Cong ty T. Cong ty T khong biét dugc 1y do Tong Cong ty B va Bao
B khong thuc hién nghia vu boi thuong.

Cong ty T can clr vao thoa thudn giita cac bén trong hop ddng bao hiém, sau thoi
han 15 ngay ké tir ngay 08/8/2016, Tong Cong ty B va Bao B nhan duogc hd so khiéu
nai dﬁy da va hop 1€ ctia Cong ty T, khong thuc hién nghia vu boi thuong 1a vi pham
nghia vu cam két quy dinh tai doan 5, Diéu khoan 6.2 cla Hop déng s6 1903; Poan
5, Piéu khoan 7.2 ctia Hop dong s6 387, nén phai chiu trach nhiém boi thudng toan
bo thiét hai trén cho Cong ty T.

Vi vay, Cong ty Co phan san xuét — thuong mai T yéu cau Toa an nhan dan
Thanh phé B budc Téng COng ty Co phan Bao hlem B boi thudng cho Cong ty Co
phan san xuat — thuong mai T toan bo ton that vé tai san do sy kién bao hiém giong
16¢ xay ra vao ngay 06/5/2016, tai Nha may T, cu thé:

1. B6i thuong toan bd ton that “day chuyén lon 333 — 8000 lon/h” véi s tién 1a
120.550.000 déng (Mot trim hai muoi triéu ndm trim nim muoi ngan dong chan)
can ct Hop dong bao hiém hoa hoan va cac rui ro dit biét s6 1903/15/HD-1063/24-
DA2, ngay 02/7/2015. (Theo chting thu Tham dinh gia sé6 785/TPG-CT ngay
17/4/2017 ciia Cong ty C6 phan Tham dinh gia Pong Nai)

2. Bdi thuong toan bd ton that “Nha xuong” véi sb tién 13 638.086.200 dong
(S4u tram ba muoi tam triéu, khong trim tdm muoi sau ngan, hai trim dong) cin ci
Hop dong bao hiém hoa hoan va cac rii ro dic biét sd: 387/16/HD-1063/28-KD2,
ngay 23/02/2016.



3. Bdi thuong toan bd ton thit vé san phdm: 127.500.000 dong (Mot trim hai
muoi bay triéu nim trim ngan ddng) can c Hop ddéng bao hiém hoa hoan va cac rui
ro dic biét sb: 387/16/HD-1063/28-KD2, ngay 23/02/2016. (Theo chimg thu Thim
dinh gia s6 785/TDG-CT ngay 17/4/2017 ciia Cong ty C6 phan Tham dinh gia Pong
Nai)

4. Boi thuong thiét hai do cham thuc hién nghia vu boi thuong ton that, sau thoi
han 15 ngay ké tir ngay 08/8/2016 bén bao hiém nhan du va hop 1¢ hd so khiéu nai
d0i bdi thuong, tirc 1a ngay 24/8/2016 cho dén ngay xét xir so thim véi murc 13i sudt
co ban 9%/nam.

Tai ban tw khai va trong qud trinh xét xir dai di¢n theo iy quyén bi don trinh
bay:

Ngay 02/7/2015, Ban Dich vu KHDN — Téng Cong ty C6 phan Bao hiém B ky
Hop dong bao hlem hoa hoan va rii ro dic biét véi Cong ty co phan san xuat —
thuong mai T s6 1903/15/HD-1063/24-DA2 véi thong tin nhu sau:

- Hop ddng s6: 1903/15/HD-1063/24-DA2 ngay 02/7/2015.

- Pbi tugng dugc bao hiém: Day chuyén san xuat nudc giai khat lon 333 c6 gas
va khéng gas.

- Pja diém bao hiém: Ap T, x4 P, Thanh pho B, Pong Nai.

- Gi4 tri tai san: 18.700.000.000 VND.

- 86 tién bao hiem: 13.600.000.000 VND.

- Thoi han bao hiém: 0h00 ngay 01/7/2015 dén 24h00 ngay 01/7/2016.

- Thoa thuan thanh to4n phi: cham nhat 01/8/2015.

- Ngay thanh toan phi thyc té: 23/10/2015, hinh thirc: chuyén khoan.

- Ngay ton that: 13h ngay 06/5/2016.

Ngay 23/02/2016, Bao B ky Hop ddng bao hiém hoa hoan va rii ro dic biét véi
Cong ty Co phan san xuat — thwong mai T voi thong tin nhu sau:

- Hop dong s6: 387/16/HD-1063/28-KD2 ngay 23/02/2016.

- Pbi tugng duge bao hiém: Nha xudng, bao bi, thanh phan va nguyén vat liéu

- Pja diém bao hiém: 4p T, xa P, Thanh phé B, Pong Nai

- S6 tién bao hiém: 10.000.000.000 VND.

- Thoi han bao hiém: 16h00 ngay 19/3/2016 dén 16h00 ngay 19/3/2017.

- Thoa thuan thanh toén phi: cham nhat 29/3/2016.

- Ngay thanh toan phi thuc té: 12/4/2016, hinh thirc: chuyén khoan.

- Ngay ton that: 13h ngay 06/5/2016

Ngay 09/5/2016, Ban GDBT gui Cong van s6 933/2016/CV-BL chi dinh Cong
ty CP Tu van va Diéu chinh SAVY la don vi giam dinh doc 1ap. Cong ty T cling
khong c6 van ban tir chdi vé viée chi dinh Cong ty giam dinh SAVY. Sau d6, cac bén
tién hanh cac cong tac giam dinh véi su hop tac ctia Cong ty T.

Ngay 10/5/2016, SAVY, Cong ty T va Cong ty Nong san Cao Nguyén di tién
hanh 1am viéc dé kiém ké, ghi nhan murc d6 thiét hai ctia nha xudng va may moc thiét
bi. Tai budi lam viéc, Cong ty T d4 cung cap cho SAVY mdt s6 ho so theo yéu cau
cua SAVY.



Ngay 13/5/2016, SAVY, Cong ty T da tién hanh lam viéc dé kiém tra chi tiét
pham vi thiét hai cia nha xuong va may moéc thiét bi. Tai budi lam viéc, Cong ty T da
cung cap thém cho SAVY mot sd hd so theo yéu cau ciia SAVY.

Ngay 01/6/2016, SAVY, Cong ty T trao ddi vé tién do khic phuc va chi phi
khic phuc, ddng thoi ban bac phuong an xtr Iy phé lidu tir vu ton that.

Ngay 10/6/2016, Bao Long, Ngan hang Sai Gon C, SAVY, Cong ty T trao d6i
vé chi phi khac phuc cac danh muc bi thiét hai va cac van dé Vuong mac lién quan.
Theo d6, vé khic phuc nha xudng: cac bén thong nhat madi 2 don vi (1 don vi dai dién
cho T, 1 don vi dai dién cho SAVY) dé cung boc tach du toan khic phuc, trén co s
d6 cac bén s& thong nhat don gia va chi phi khac phuc.

Ngay 30/6/2016, SAVY, Cong ty T va nha thdu Cao Nguyén ghi nhan va thong
nhat kich thudc thuc té cua thép hop, xa gd, cot. Pong thoi trao doi cac van dé lién
quan dén chi phi khac phuc thiét hai hang muc nha xudng.

Ngay 04/8/2016, B, Ngan hang Sai Gon C, SAVY, Cong ty T trao d6i phuong
an giai quyet bdi thuong cho hang muc tai san bi ton that. Poi véi hang muc may
moc thiét bi, Cong ty T s& cung cap bd sung ho so. Doi véi cong tac thanh ly phé licu,
Cong ty T s€ thong bao cho SAVY, B tham gia chung kién nha thau tién hanh can
khéi luong thuc té dé lam co sé tinh toan khoi luong ton that sau khi hoan thanh cong
tac stra chira, khéc phuc. Pdi vai hang muc nha xudng, cac bén thong nhat khoi
lwong thiét hai theo Bién ban lam viéc ngay 07/5, 13/5 va ngay 30/6. V& don gia khic
phuc thi Cong ty T sé& kiém tra lai du toan chi phi khic phuc cia SAVY va phan hoi
lai sau. D6i voi hang muc hang hoa (ban thanh pham) Cong ty T khong tiép tuc khiéu
nai.

Ngay 08/8/2016, Cong ty T giri thu khiéu nai yéu cau B bdi thuong:

- Chi phi sira chita day chuyén lon: 128.000.000 VND.

- Chi phi stra chita nha xuong: 638.086.200 VND.

Ké tir thoi diém ton that dén nay, B, SAVY da nhiéu lan giri thu yéu cau cung cap
tai liéu dé phuc vu cho cong tac xac dinh murc do ton that va tinh toan so tién ton that.
Tuy nhién, cho dén thoi diém hién tai, Cong ty T Van chua cung cép day du tai liéu cho
SAVY/B dbng thoi ¢ cong vin tir chdi cung cap tiép tuc.

Ngay 19/12/2016, B nhan duogc Thong bao thu 1y vu an sb 179/2016/TB-TLVA
ctia Toa 4n nhan dan thanh phd B, tinh Pong Nai. Theo d6, Cong ty T khoi kién B yéu
cau boi thuong sb tién:

- Chi phi sira chira day chuyén lon: 128.000.000 VND.

- Chi phi sura chira nha xudng: 638.086.200 VND.

- T6n that san pham: 148.250.000 VND.

- Cham thanh toan: 10.286.282 VND.

- Téng cong: 924.622.482 VND.

Ngay 22/12/2016, SAVY giri Béo co giam dinh cudi cing cho B véi sd liéu
tinh toan dwa trén cac ching tir Cong ty T cung cap dén thoi diém hién tai.

Sau khi xem xét ho so vu 4n va nhiing chimg cir kém theo B xin trinh bay y kién
nhu sau:



Thi nhat: Y kién cia B d6i voi yéu cau boi thuong ton that day chuyén lon 333
— 8000 lon/h, chi phi stra chita day chuyén lon.

Trudce hét, B xin duoc 1am rd thdng tin nhu sau: Day chuyén lon 333 — 8000
lon/h 14 d6i twong bao hiém thudc Hop dong bao hiém sb 1903/15/HD-1063/24-DA2
ngay 02/7/2015. Gi4 tri tham gia bao hiém: 13.600.000.000 VND.

Nguyén gid méi mua ban dau: 17.000.000.000 VNP (Can cir vao Hop dong
kinh té s6 02/250314/CN-TN). Nhu vay, Cong ty T d4 tham gia bao hiém dudi gia tri.

Thoi han bao hiém: 0h00 ngay 01/7/2015 dén 24h00 ngay 01/7/2016.

Thoa thuan thanh to&n phi: cham nhat 01/8/2015.

Ngay thanh toan phi thyc té: 23/10/2015, hinh thirc: chuyén khoan.

Can ctr theo Khoan 5.2 Piéu 5 ctia Hop dong bao hiém sé 1903/15/HD-1063/24-
DA2 quy dinh: Trdch nhiém bdo hiém ciia B theo Hop dong ndy sé khéng phdt sinh
néu viéc thanh todn phi khong dwoc thuc hién dung theo thoa thudn. Moi khoan phi
bdo hiém dwoc thanh todn (bang tién mdt hodc chuyén khodn) cho B sau thoi han
thanh todn néu trén déu khéng cé gid tri rang budc trach nhiém bdo hiém ciia B (trir
khi co thoa thudn khac duwoc B chdp thudn bang vin bdn).

Bén canh d6, Khoan 2 Diéu 23 Luat Kinh doanh bao hiém c¢6 quy dinh truong
hop cham dut hop dong bao hiém: Bén mua bdao hiém khéng dong di Pphi bao hiém
hodc khéng déng phi bdo hiém theo thoi han thod thudn trong hop dong bdo hiém,
trur truong hop cdc bén co thoa thudn khac,

Diém ¢ Khoan 4 biéu 2 Thong tu 194/2014/TT-BTC ngay 17/12/2014.

Truong hop bén mua bdo hiém khéng déng dit phi bao hiém theo thoi han thanh
toan phi bdo hiém, hop dong bao hiém sé tir cham dirt hiéu liec khi hét thoi han thanh
todn phi bdo hiém.

Néu khOng xdy ra su kién bdo hiém trong thoi han thanh todn phi bdo hiém,
doanh nghiép bdo hiém phi nhan tho, doanh nghiép chuyén kinh doanh béo hiém sikc
khée, chi nhanh nude ngoai dwoc hudng doanh thu phi bdo hiém twong g véi thoi
han thanh todn phi bdao hiém, hach todn gidm doanh thu twong g véi thoi gian hop
dong bdo hiém khéng phdt sinh trach nhiém bdo hiém.

Néu xay ra sy kién bao hiém trong thoi han thanh toan phi bdo hiém, doanh
nghiép bdo hiém phi nhéan tho, doanh nghiép chuyén kinh doanh bdo hiém sirc khée,
chi nhdanh nwéc ngodi cé trach nhiém boi thuong bdo hiém, trd tién bdo hiém va dwoc
phép thu todn b s6 phi bdo hiém phdi déng theo théa thudn tai hop dong bdao hiém.

Tén thit xay ra vao ngay 06/5/2016.Nhu vay, ton that xay ra qua thoi han thanh
toan phi bao hiém. Bén mua bao hiém la Cong ty T ciing vi pham nghia vu thanh toan
phi bao hiém, dong phi bao hiém khong dung thoi han thoa thuan nén Hop dong bao
hiém d4 ty chdm duat hiéu lyc khi hét thoi han thanh todn phi bao hiém ma khong can
guri théng béo cham dit. B khong phat sinh trach nhiém bdi thuong cho ton thét lién
quan dén Hop dong bao hiém s6 1903/15/HD-1063/24-DA2, tirc 1a ton that cua day
chuyén lon 333 — 8000 lon/h.

Thr hai: Y kién cua B ddi véi boi thuong ton that vé nha xudng 12 638.086.200
VND



Thoi diém ton that 1a ngay 06/5/2016. B khang dinh: ton that khong roi vao
truong hop loai trir theo Quy tic bao hiém dong thoi xay ra trong thoi han hop dong
bao hiém c¢6 hiéu lyc, cac bén da thuc hién ding nghia vu theo thoa thuan. Nhu vy,
ton that thudc pham vi bao hiém. Tuy nhién, van dé can xem xét tiép theo 1a murc do,
s tién ton that hop 1y 1a bao nhiéu?.

Can ctr Bao cdo giam dinh s6 01 ngdy 27/7/2016 cua SAVY thi Cong ty T d4
tham gia bao hiém dudi gia tri cho toan bo nha xuong véi ty 16 tham gia bao hiém 1a
30,45%.

Can ctr theo Bang theo di va trich khau hao Tai san c6 dinh ngay 30/4/2016 cua
Cong ty T thi gid tri cOn lai cia Nha xuong tinh dén thoi diém 30/4/2016 1a
20.952.394.336 VND. Tuy nhién, khi khai bao thong tin mua bao hiém thi Cong ty T
chi tham gia véi s6 tién bao hiém nha xuong 1a 6.500.000.000 VND. Nhu vay, Cong
ty T d4 tham gia bao hiém duéi gia tri.

Can cir Khoan 2 Piéu 43 Luat Kinh doanh Bao hiém: Trong truwong hop hop
dong bdo hiém tai san dudi gid tri duoc giao két, doanh nghiép bdo hiém chi chiu
trdch nhiém boi thwong theo ty 1é giita s6 tién bdo hiém va gid thi truong ciia tdi sin
dwoc bdo hiém tai thoi diém  giao két hop dong.

B dong y boi thuong ton that nha xuong theo két qua giam dinh ctia Cong ty cd
phan Tu van va Dicu chinh SAVY véi s tién 1a 97.814.810 VND. Két qua giam dinh
nay dua trén nhitng chung tir ma Cong ty T cung cap den thoi diém hién tai.

Thir ba: Y kién ctia B d6i v6i yéu cau bdi thudng ton that ban thanh pham nudc
¢ép dtra va lai suét cham thyuc hién nghia vy boi thuong:

+ V& yéu cau bdi thuong ban thanh pham nuéc ép dira

Thiét hai ban thanh pham véi s6 tién 1.148.250.000 VND. Bao goém: ban thanh
pham 13.000 lit nuéc ép dira (ndm trong bon pha ché khi xay ra su cd va phai xa bo sau
d6) va 6.250 lon nudc ép dira d& dong lon nhung chua hoan tat giai doan thanh triing
(dang cho kiém tra vi sinh).

Theo Bién ban ghi nhan ngdy 10/5/2016, duoc tién hanh giita dai dién theo phap
luat ciia Cong ty T va Cong ty SAVY thi nguyén 1y hoat dong cua hé thong day chuyén
san xuat nudc ép dira nhu sau: nguyén liéu (khém ép) -> pha ché -> dong lon -> hap
thanh tring -> déng 16¢ -> thanh pham.

Nhu vay, xét theo hop dong bao hiém: bao hiém cho thanh pham, nguyén vat liéu.
Can clr vao quy trinh san xuat nudc ép dua thi s6 san pham bi thiét hai chi ¢ giai doan
ban thanh pham nén khong thudc pham vi bao hiém.

Tai Bién ban lam viéc ngay 04/8/2016, thi Cong ty T xac nhan khong khiéu nai
ton that do1 v6i ban thanh pham (nudc ép duwra). Tuy nhién, tai don khoi kién Cong ty T
c6 yéu cau B b01 thuong. Vi day la yéu cau mai nén dé nghi SAVY giam dinh nguyén
nhan, mic d6 ton that. .

+ V& yéu cau bdi thu:(‘mg 14i suat cham boi thudng

Can ctr theo Khoan 7.2 Piéu 7 cia Hop dong bao hiém s 387/16/HD-1063/28-
KD2 ngay 23/02/2016 va Khoan 6.2 Diéu 6 Hop dong bao hiém sé 1903/15/HD-
1063/24-DA2 thi: B ¢ nghia vu boi thuong trong vong 15 ngay ké tir khi nhan dugc
hé so khiéu nai day du va hop 1é.
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Bén canh do, cin ¢t theo diém b Khoan 2 muc VII Quy tdc Bao hiém hoa hoan
va cac rui ro dic biét ctia B ban hanh kém theo quyét dinh s6 1173/2012/BHBL-QD-
TGD-TSKT ngay 13/7/2012: “...Tai moi thoi diém, nguoi dugc bao hiém bang chi
phi cua minh phai cO trach nhlem thu thdp va cung cap cho B tdt ca céc thdng tin chi
tiét ¢6 lién quan, cac ké hoach, Phuwong dn kj thudt, sé sdach kinh doanh, hoa don,
bién lai, tai liéu, bang chirng va thong tin ¢6 lién quan dén ton thdt nhw nguyén nhan
gdy ra ton that, hoan canh cu thé cia ton thdt dwdi hinh thire bang ban chinh hodc
ban sao, hodc bat ky van dé gl c0 lién quan dén trach nhiém hodc mirc do trach
nhiém cia B ma B hodc nguoi dai dién ciia B ¢6 thé yéu cau mét cach hop 1y cling
V6i 101 khai ¢6 cam két hodc bang hinh thirc phap ly khac xac nhan tinh trung thuc
ciia khiéu nai ddi boi thieong va bat ky van dé nao ¢o lién quan dén khiéu nai...”

Theo thoa thuan cua hop dong bao hiém thi ngudi duoc bao hiém co nghla vu:
Hop tac va hd trg B trong viéc giai quyét boi thuong, thu thap cic bang ching, tai
li¢u lién quan....

Tuy nhién, cho dén nay, theo yéu cau cung cap hd so bodi thudong cua B, Cong ty
T van khong cung cip ddy du ho so va dd c6 Cong vin tir chdi tiép tuc cung cap (dinh
kém Coéng vin ngay 22/11/2016 va Coéng vian sd 01/2016/CV-TN (BL) ngay
16/12/2016). Viéc khong hop tac cua Cong ty T d4 vi pham nghia vu theo hop dong
bao hiém, Quy tac bao hlem gy kho khan cho B va Cong ty SAVY trong vi€c xac
dinh muc d6 ton that, sd tlen b01 thuong vi khong Xéac dinh duge gid tri tai san tham
gia bao hiém dé tinh toan s tién boi thuong hop 1y.

-Yéu cau nguyén don cung cap chung tir lién quan dén viéc thanh ly phé liéu
nha xudng dé can trir vao so tién boi thuong.

-Khoéng chap thuan yéu cau cia nguyén don dbi vai: phan yéu cau boi thuong
Day chuyén lon 333 — 8000 lon/h 1a déi twong bao hiém thuéc Hop ddng bao hiém sé
1903/15/HD-1063/24-DA2 ngay 02/7/2015 vi hop dong bao hiém da cham dat hiéu
luc; Khong chap thuan yéu cau bdi thuong 14i cham thanh toan.

Tai phién toa phia bi don khong ddng y véi toan bo cac yéu cau khai kién caa
nguyén don.

*Pai dién theo iy quyén ngudi c6 quyén loi, nghia vu lién quan trinh bay:

, Pé dam bao cho nghia vu thanh ton ng vay, bao lanh cua Cong ty Co phan san
xuat — thwong mai T tai Ngan hang thuong mai c0 phan Sai Gon C, Cong ty T c6 the
chap céc tai san nhu sau:

—‘Qu’yén s hitu phan xudng san Xu:élt va kho chtra hang tai thua dat s6 163, to
ban d6 s6 31 toa lac tai xa P, thanh pho B, hop dong theé chap s6 37/HDBD ngay
16/5/2012, hgp dong bao hiém so6 387/16/HD-1063/28-KD2 ngay 23/02/2016

- Day chuyén san xuat nu6c giai khat lon 333 c6 ga va khong ga cong suat 8.000
lon/gid/chuyén, hop dong thé chap s6 37/HDBD ngay 27/5/2014, hop dong bao hiém
s0 1903/15/HD-1063/24-DA2 ngay 02/7/2015.
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- Hang hoa ton kho (thanh pham, nguyén vat liéu, bao bi), hop ddng thé chip sb
75/HDBD ngay 15/10/2012; Hop ddng bao hiém sb 1188/16/HD-1063/28-KD2 ngay
12/05/2016 va 387/16/HD-1063/28-KD2 ngay 23/02/2016

Ngay 06/5/2016, mot sb tai san thé chép néu trén da bi thiét hai trong sy cd 16¢
xoay nhung Cong ty C6 phan san xuat thuong mai Tién Nga d3 thuc hién dung nghia
vu cua bén thé chép, tu khic phuc toan bd thiét hai béng von tu co nén gia tri cac tai
san thé chap va moi quyén loi ctia Saigonbank lién quan dén cac hop dong thé chip
van dam bao.

Nay Cong ty T khoi kién Téng Cong ty Bao hiém B vé viéc tranh chap hop
dong bao hiém Saigonbank da dong y cho Cong ty C6 phén san xuit — thuong mai T
dugc nhan toan bd s tién bdi thuong bao hlem lién quan dén thiét hai ngay
06/5/2016. Saigonbank xac nhén khong con quyén loi va nghia vu lién quan sé tién
bao hiém tir sy ¢d ngay 06/5/2016.

Tai ban an kinh doanh thwong mai so thim s6 55/2017/KDTM-ST ngay
25/9/2017 cuia Toa an nhan dan Thanh pho B da Cin ctr vao diém g khoan 1 Piéu 40
B6 luat t6 tung dan sy, Piéu 203, Diéu 220, Diéu 228, biéu 266, Piéu 217, Diéu 273
B6 Luat té tung dan sy nam 2015;

Ap dung Diéu 12, 29 Luat Kinh doanh bao hiém nam 2000 va Piéu 14, 15 Luat
Kinh doanh bao hiém da dugc stra doi, boi sung nam 2010; Diéu 12, Piéu 306 Luat
Thuong mai nam 2005; cac Piéu 405, 426, 567, 568,569, 570, 571, 575, 576, 579,
580 B¢ luat Dan su 2005.

Ap dung Phap 1énh an phi, 1& phi Toa an cia UBTVQH sé 10/2009/PL-
UBTVQH12 ngay 27/02/20009.

Tuyén x:

Chap nhan toan bo yéu cau khai kién ciia Cong ty C6 phan san xuat — thuong
mai T. Budc Tong Cong ty Co phan Bao hiém B boi thuong cho Cong ty Co phan san
xuit — thwong mai T:

- Toan bo ton that “day chuyén lon 333 — 8000 lon/h” véi sb tién 1a 120.550.000
dong (Mot tram hai muoi triéu ndm trim nam muoi ngan dong chin)

- Toan b ton that “Nha xuong” vai so tién 1a 638.086.200 dong (Sau trim ba
muoi tdm triéu, khong tram tim muoi sau ngan, hai trim dong).

- Toan bo ton that vé san pham: 127.500.000 dong (Mot trim hai muoi bay triéu
nam trim ngan doéng chan).

- Lai suat do cham thyc hién nghia vu boi thudng ton that tir ngay 24/8/2016 dén
ngay 25/9/2017 1a 86.398.279d (Tam muoi sau triéu ba tram chin muoi tAm ngan hai
tram bay muoi chin dong).

Tong cong 972.534.479 dong (Chin trim bay muoi hai triéu nim trim ba muoi
bbn nga‘m bbn tram béy muoi chin dong)

Téng Cong ty Co phan Bao hiém B phai hoan tra cho Cong ty C6 phan san xuat
— thuwong mai T sb tién trén va chi phi thAm dinh gia 1a 16.318.000d
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Ké tir ngay nguyén don co yéu cau thi hanh 4n, néu bi don khong thanh toan sO
tién trén va tién chi phi thAm dinh gia thi phai chiu lai suat chdm tra theo 1ai suit no
qua han trung binh trén thi truong tai thoi diém thanh toan twong Gmg vé6i thoi gian
cham tra.

Truong hop Ban an duogc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh an dan
su thi nguoi duge thi hanh an dan su, nguoi phai thi hanh an dan su co quyén thoa
thuan thi hanh an, quyén yéu cau thi hanh 4n, tu nguyén thi hanh 4n hodc bi cudng
ché thi hanh 4n theo quy dinh tai cac Diéu 6,7 va 9 Luat Thi hanh 4n dan su; thoi hidu
thi hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luat Thi hanh 4n dan su.

Ngoai ra an so tham con tuyén v€ an phi, chi phi tham dinh va quyén khang
cdo cua cac duong su.

Ngay 09/10/2017 Tong Cong ty C6 phan Bao hiém B c6 don khang céo dé
nghi khong chdp nhan yéu cau bdi thuong ton that “Day chuyén lon 333 — 8000
lon/h” véi s6 tién 120.550.000d ciia Nguyén don; Khong chap nhan yéu cau boi
thudng ton that “Nha xudng” véi sb tién 638.086.200; Khong chap nhan yéu cau lai
suat do cham thuc hién nghia vu boi thuong t6n that véi so tién 86.398.2794.

Pai dién Vién kiém sat nhan dan tinh Dong Nai tham gia phién toa phat biéu
y kién:

Viéc tuan thu phap luat cia Tham phan va Hoi dong xét xur tién hanh dung
quy dinh cua B luét T tung dan sy, thu thap ching cur déy du khéach quan, thoi han
td tung duoc dam bao, phién toa dugc thuc hién dan chu, binh déng. Nhitng nguoi
tham gia t6 tung thuc hién day di quyén va nghia vu ludt t tung quy dinh.

Vé noi dung CAc tai liéu chimg cr thé hién: Cac Hop dong bao hiém hoa hoan
va céc rii ro dic biét: Hop dong sd 1903/15/HD-1063/24/DA2 ngay 02/7/2015; Hop
dong s6 386/16/HD-1063/28-KD2 va Hop dong sd 387/16/HD-1063/28-KD2 ngay
23/02/2016 gitta Cong ty T va Tong Cong ty Bao hiém B 1y két da tuan tha dung quy
dinh cua phap luat, dugc cac bén thira nhan. Qua trinh thyc hién hop déng phia Cong
ty T da nop day du phi bao hiém trudc ngiy xay ra su kién giong 16¢ nén thiét hai
phai duoc boi thuong thiét hai theo quy dinh ctia phap luét.

Ngay 23/10/2015 Coéng ty T ndp phi bao hiém cho Hop dong s6 1903/15/HD-
1063/24-DA2, d6i chiéu v6i noi dung Hop dong thi Cong ty T dé ndp phi cham 1a 02
thang 01 ngay va ndp trudc ngay xdy ra ton tht, nhung Tong Cong ty B khéng co y
kién gi v€ viéc ndp cham. Can cir quy dinh tai Piéu 14 va DPiéu 15 Luat Kinh doanh
bao hlem Hop dong bao hiém sb 1903/15/ HD-1063/24-DAZ ¢6 hiu lyc nén céc bén
ky két co trach nhiém thuc hién; vi vady Tong cong ty B phai thanh toan thiét hai vé
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tai san twong Ung vé4i ty 18 phan trim cua tong gi trj ton that theo quy dinh tai khoan
2 Piéu 43 Luat Kinh doanh bao hiém. An so thdm chip nhan toan bo ton that theo két
qua tham dinh 120.5500.0004 14 chua chinh x4c nén can sira 4n so thim vé cach tinh
toan s tién lién quan dén trach nhiém boi thuong thiét hai ciia Hop dong bao hiém sb
1903/15/HD-1063/24-DA2. Cu thé s tién ma Tong cong ty B co trach nhiém boi
thudng cho Cong ty T 1a: 120.5500.000d x 72,72% = 87.663.960 dong.

- Pbi véi ton that nha xuong s tién 638.086.200 dong theo Hop dong sb
386/16/HD-1063/28-KD2: Theo két qua chimg thu tham dinh x4c dinh thiét hién trén
1a ¢6 can cir nén ban an so tham da tuyén theo huéng chip nhan toan bd yéu cau cua
Cong ty T 1a ding quy dinh cta phap luat. Nén giit nguyén duong 16i giai quyét cia
an so tham vé phan ton that nay.

- Déi v6i ton that vé san pham sé tién 127.500.000d theo Hop dong sd
387/16/HD-1063/28-KD2: Bi don khong khang céo va an so tham di tuyén 1a c6 cin
clr dung phéap ludt nén git nguyén duong 16i giai quyét cia an so thAm vé phan ton
that nay.

- V& yéu cau khoan tién 1ai suat cham tra cho so tién phi bao hiém cham thanh
toan theo mirc 09%/nam ké tir ngay 24/08/2016 dén ngay xét xu so tham 25/9/2017:
Can cur quy dinh tai Piéu 29 Luat Kinh doanh bao hiém can budc Tong Cong ty B
phai chiu khoan tién 1ai suat chim tra theo murc 09%/nam. Do an so tham giai quyét
phan yéu ciu boi thuong t6n that cia Hop dong s6 1903/15/HD-1063/24-DA2 chua
dung quy dinh ctia phap luit din dén viéc xic dinh khoan tién 13i cham tra
86.398.279d cua 4n so tham 14 chua chinh x4c nén can sira 4n so tham vé phan nay.

Xét thdy khang cdo ctia Tong Cong ty Bao hiém B 14 ¢6 can cir, mot phan nén
dé nghi Toa an cép phuc thadm can ¢t khoan 2 Diéu 308 Bo luat to tung dan suy: Chép
nhan mot phﬁn khang cdo, stra mot phﬁn an so thAm doi voi khoan tién bdi thuong
ctia hop ddng s6 1903/15/HD-1063/24-DA2 va khoan tién 13i cham tra 86.398.279d.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li€u, chig ctr ¢6 trong hd so vu an dugc tham tra
tai phién toa va can ctr vao két qua tranh luan tai phién toa, Ho1 dong xét xr nhan
dinh:

[1] Vé thi tuc t6 tung: Pon khang cdo ciia bi don Tong Cong ty C6 phan bao
hiém B 1am trong han luat dinh nén duoc xem xét giai quyét theo thu tuc phuc tham.
Péi véi ngudi co quyén lgi, nghia vu lién quan Ngan hang thuong mai c¢6 phan Sai
GoOn C Toa an c6 téng dat gidy triéu tdp nhung van vang mat khdng ly do nén Hoi
dong xét xtr tién hanh xét xir vang mat Ngan hang theo quy dinh tai khoan 2 Diéu 227
BO luat tb tung dan sy nam 2015.
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[2] Vé quan hé phap luat: Cong ty TNHH san xuit thuong mai T Cin cit vao cac
Hop déng bao biém da ky két v6i Téng Cong ty CH phén Bao hiém B va Bao B dé
yéu cau bdi thudng ton that vé tai san do su kién giong 16¢ xay ra vao ngay 06/5/2016
nén theo quy dinh tai Diéu 567 Bo luat dan sy nam 2005 cip so thim xac dinh quan
hé phap luat 1a “Tranh chap hop dong bao hiém” 1a dung.

[3] V& noi dung khoi kién:

Cong ty T 13 bén duogc bao hiém va Tong Cong ty B 1 bén bao hiém cung ky két
v61 nhau cac hop déng bao hiém hoa hoan va cac rai ro dic biét tai nha may T, dia
chi: ap T, x& P, thanh phé B, tinh Pong Nai, cu thé:

- Hop d6ng bao hiém hoa hoan va cac rii ro dic biét sé 1903/15/HD-1063/24-
DA2, ngay 02/7/2015. Ngay 23/10/2015, Cong ty T da thanh toan tién phi 1a
14.960.000d. Ngay 02/7/2015, Tong Cong ty B da cap gidy chimg nhan bao hiém.

- Hop dong bao hiém hoa hoan va cac rui ro dat biét sb 386/16/HD-1063/28-
KD2 ngay 23/02/2016. Cong ty T da thanh toan tién phi 1a 6.000.000d. Ngay
23/02/2016, Tong Cong ty B da cap gidy chirng nhan bao hiém.

- Hop déng bao hiém hoa hoan va cac rui ro dic biét sb: 387/16/HD-1063/28-
KD2 ngay 23/02/2016. Cong ty T da thanh toan tién phi 1a 13.200.000d. Ngay
23/02/2016, Tong Cong ty B da cap gidy ching nhan bao hiém.

Can cu bién ban giam dinh hi¢n truong ngay 07/5/2016, Danh muc khiéu nai
va bién ban kiém ké thiét hai ngay 07/5/2016, Bién ban ghi nhan thong tin va tuong
trinh vé sy ¢b ngay 10/5/2016 ghi nhan su viéc ngdy 06/5/2016 tai Nha may T dia chi
ap T, xa P, thanh phd B vao luc khoang 13 gio 45 phlt ngay 06/5/2016 c6 xay ra
giong 16c, ghi nhan sy viéc Cong ty T bi thiét hai do thién tai. Nén Céng ty T can ctr
vao cac hop dong bao hiém trén dé khoi kién yéu cau Tong Cong ty Bao hiém B bdi
thuong thiét hai: Boi thuong ton that “day chuyén lon 333 -8000lon/h” véi sb tién 1a
120.550.000d; Boi thuong toan bo ton that “Nha xudng” véi so tién 1a 638.086.200d;
Boi thudng toan bd tén that vé san phém 127.500.000d; Boi thuong thiét hai do
chdm thuc hién nghia vu bdi thudng ton that, sau thoi han 15 ngay ké tir ngay
08/8/2016 bén bao hiém nhan du va hop 1¢ hé so khiéu nai doi boi thuong, tic 1a
ngay 24/8/2016 cho dén ngay xét xr so tham véi mure 13i sudt co ban 9%/nam.

[4] Xét yéu cau khang cdo ctia Tong Cong ty Co phan Béo hiém B:

-Dbi v6i yéu cau bodi thuong ton that “day chuyén 333 — 8000lon/h” cua Cong
ty T véi sb tién 120.550.000d. Thi cin ctr vao Hop dong bao hiém 1903/15/HD-
1063/24-DA2 ngay 02/7/2015 nhung phia Cong ty Tién Nga da nop phi cham 02
thang 22 ngay. Nén giita B va T da “tu” cham dat hiéu lyc va B khong c6 trach
nhiém bao hiém sau ngay 01/8/2015 ma khong can phai phat hanh thong bao ciing
nhu vin ban tir chdi nhan phi. Tuy nhién Tong Céng ty Bao hiém B va Cong ty T
khong c6 van ban thoa thuan hoac van ban théa thuan nao vé viéc thu, ndp phi tré han
va viéc Cong ty T thanh toan phi tré nhung trudc khi xay ra su kién bao hiém 06
thang 17 ngay déu duoc bén bao hiém B chap nhan. Trong truong hop nay thé hién
su chdm dut hiéu luc ctia Hop dong bao hiém 18 ra khi Cong ty T ndp phi tré han thi
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bao hiém phai tir chdi tién phi ma Cong ty T da thanh toan va théng bao bang vin ban
tuyén bd Hop dong bao hiém khong con hiéu luc nhung Cong ty B van chip nhan va
khong c6 vin ban nao thé hién Hop dong bao hiém da chim dut vao ngay 01/8/2015.
Nén Hop dong Bao hiém giita Cong ty T va Tong Cong ty Bao hiém B c¢6 hiéu luc va
phat sinh quyén, trach nhiém ddi voi cac bén tham gia ky két. Khi xay ra ton that thi
Tong Cong ty Bao hiém B phai co trach nhiém boi thuong theo quy dinh tai Diéu 29
Luét kinh doanh bao hiem. Ngay 23/10/2015 Cong ty T ndp phi bao hiém cho Hop
dong s6 1903/15/HD-1063/24-DA2, ddi chiéu véi noi dung Hop dong thi Cong ty T
déa nop phi cham la 02 thang 01 ngay va ndp trudc ngay xay ra t6n that, nhung Tong
Cong ty Bao hiém B khong c6 y kién gi vé viéc nop cham. Cin cir quy dinh tai Piéu
14 va Piéu 15 Luat Kinh doanh bao hiém Hop déng bao hiém sé 1903/15/HD-
1063/24-DA2 c¢6 hiéu luc nén cac bén ky két co trach nhiém thuc hién; Vi vay Téng
Cong ty B phai thanh toan thiét hai vé tai san tuong Gng voi ty 1é phan trim cua tong
gia tri ton that theo quy dinh tai khoan 2 Diéu 43 Luat kinh doanh bao hiém. An so
tham chap nhan toan bo ton that theo két qua tham dinh 120.5500.000d 14 chua chinh
x4c. Vi gia tri hang hoa thuc té 8.800.000.000d, nhung mua bao hiém chi
6.400.000.000d. Nén can sira an so thim vé cach tinh toan s tién lién quan dén trach
nhiém boi thudng thiét hai cia Hop dong bao hiém sé 1903/15/HD-1063/24-DA2. Cu
thé s tién ma Tong CONng ty Bao Long c6 trach nhiém bdi thuong cho Cong ty T Ia:
120.5500.000d x 72,72% = 87.663.9604.

-D6i voi quyét dinh chap nhan boi thuong ton that vé nha xuong la
638.086.200d. Thi cin ct vao Hop dong s6 387/16/HD-1063/28-KD2 ngay
23/02/20016 thi Phia Cong ty B cho rang Cong ty T chi tham gia bao hiém dudi gia
tri nhung khong dua ra ching cir chimg minh. Va cong ty B cho rang can cir khoan 2
Diéu 43 Luat Kinh bao hiém “ .... Chi chiu trach nhiém boi thudng theo ty 18 giira s6
tién bao hiém va gia thi truong cua tai san ...”. Chi chiu trach nhiém boi thudng
30,45% ton that thuc té voi khoi luong, don gia hop 1y. Tuy nhién con loc xay ra
ngay 06/5/2015 lam cho nha may T bi thiét hai nha xuong. Phia B da thira nhan ton
that thudc pham vi bao hiém. Cin cr vao ching thu Tham dinh gia ctia Cong ty Co
phan Tham dinh gia Pong Nai thi thiét hai 1 653.421.600d nhung Cong ty T chi yéu
cau phia B boi thuong 638.086.200d. Nhung B khong dong ¥y chung thu thém dinh
gia nay. Cap so tham ciing da 1ap bién ban giai thich phia Cong ty B co quyén yéu
cau tham dinh gia lai nhung phia Cong ty B khong yéu ciu va dé nghi Toa an giai
quyet theo quy dinh cua phap luat va gid ma Cong ty B dua ra la do Cong ty Savy
tham dinh. Nhung gia ma Savy dua ra khong dua trén thiét hai thuc té cua T. Nen
viéc thiét hai nha xudng 1a c6 co so theo gia tri tham dinh nhung nguyén don yéu cau
boi thuong thép hon gia tri thiét hai cia chung thu va c6 1gi cho B nén cép so' thAm
chap nhan 1a ¢6 can ct.

- P6i véi yéu cau bodi thuong 1ai suat cham boi thuong cua Cong ty T: Cong ty B
cho rang qua trinh giai quyét tai cdp so tham, T khang dinh khong c6 nghia vu cung
cap hd so, tai liéu lién quan cho B nén Céng ty T chwa thuc hién nghia vu cung cap
ho so day du va hop 1& nén chua phat sinh nghia vu boi thudng, nén khong dong y boi
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thu’O‘ng tén that sb tién 86.398. 279d. Tuy nhién cac Hop dong ky két gitta Cong ty T
vaCongtyB g khong thoa thuan vé thoi han tra tién bao hiém.

Can cur vao Diéu 29 cua Luat Kinh doanh bao hiém nam 2000 vé thoi han tra
tién bao hiém hoic bdi thuong thi: «... trong truong hop khdng thoa thuan vé thoi han
thi doanh nghiép bao hiém phai tra tién bao hiém hoic bdi thuong trong thoi han 15
ngay, ké tir ngay nhan dugc day du hd so hop 16 vé yéu cau tra tién bao hiém hoic boi
thuong”. Phia B khdng thuc hién nghia vu thanh toan bao hiém cho T ngay sau nhin
duoc ho so khiéu nai ddy du va hop 1¢ 1a lam mat di quyén loi kip thoi ciia nguyén
don vi vay bi don phai chiu phan 1ai suat cham tra 1a phu hop véi quy dinh phap luat.
Tuy nhién do cp so thim xac dinh sd tién boi thuong thiét hai Hop ddng bao hiém
1903 chua chinh x4c nén can diéu chinh lai phan 13i suét. S4 tién 13i cham tra tinh tir
ngay 24/8/2016 dén ngay 25/9/2017 1a 13 thang 1 ngay lam tron 1a 13 thang cu thé
nhu sau: 853.250.160d x 13 thang x 9%/nam = 83.191.890d. Nén sira 4n so tham.

Nén viéc khang céo ciia Tong Cong ty Co6 phan Bao hiém B 14 ¢6 cin ctir mot
phén nén chap nhan mot phén khang céo, stra mot phan 4n so tham dél vo1 khoan tién
b01 thuong cua hop dong sb 1903/15/HD-1063/24-DA2 va khoan tién 14i suat. Do sira
vé gié tri boi thuong nén stra vé an ph1 so tham 40.093.261d

[5] Vé chi phi thim dinh gia: Tong Cong ty bao hiém B phai chiu theo quy dinh
phap luat. Do so tién nay Cong ty T da tam ung nén budc Tong COng ty Bao hiém B
phai thanh toan lai cho Cong ty T s tién 16.318.000d

[6] V& an phi: Do sira 4n so tham nén Tong COng ty Bao hiém B khdng phai
chiu an phi phtic tham.

[7] Y kién dai dién Vién kiém sat nhan dan tinh Pong Nai tham gia phién toa tai
phién toa 13 phi hop v6i nhan dinh Hoi dong xét xir nén chap nhan.

Vi cac lé trén,

QUYET PINH:

Can ctr khoan 2 Piéu 308 B luat to tung dan sy nim 2015.

Chép nhan mot phan khang céo ctia bi don Tong Cong ty C6 phan Bao hiém B.
Stra ban an so tham.

Can ctt khoan 2 Piéu 227 B¢ Luit t6 tung dan sy nim 2015;

_ Ap dung Piéu 12, Biéu 29 Luat Kinh doanh bao hiém nam 2000 va Dieu 14,
biéu 15, khoan 2 Diéu 43 Luat Kinh doanh bao hiém da dugc sira doi, boi sung nam
2010; biéu 12, biéu 306 Luat Thuong mai nam 2005; cac bic¢u 405, 426, 567, 568,
569, 570, 571, 575, 576, 579, 580 B¢ luat dan su 2005.

Ap dung Phap 1énh an phi, 1& phi Toéa an cia UBTVQH sb 10/2009/PL-
UBTVQH12 ngay 27/02/20009.
Tuyén xu:
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Chép nhan mot phan yéu cau khoi kién ctia Cong ty Co phan san xuit — thuong
mai T. Bugc Tong Cong ty Co phan Bao hiém B phai boi thuong cho Cong ty C6
phan san xuét — thu’O’ng mai T tong sd tién 936.442.050d

Vé chi phi thim dinh gid Cong ty C6 phan Bao hiém B phai hoan tra cho Cong
ty Co phﬁn san xudt — thuong mai T sé tién 12 16.318. OOOd

Ké tir ngay nguyén don co yéu cau thi hanh 4n, néu bi don khong thanh toan sO
tién trén va tién chi phi thAm dinh gia thi phai chiu lai suat chdm tra theo 1ai suit no
qua han trung binh trén thi truong tai thoi diém thanh toan twong tmg véi thoi gian
cham tra.

V& an phi:

Téng Cong ty C6 phan Bao hiém B phai chiu 40.093.261d &n phi kinh doanh
thuong mai so tham va khong phai chiu an phi kinh doanh thuong mai phuc tham. S6
tién 2.000.000d tam Ung 4n phi phuc tham Tong Cong ty ¢6 phan Bao hiém B da nop
tai bién lai s6 003326 ngay 09/11/2017 tai Chi cuc Thi hanh an Dan su Thanh phé B
duoc tinh trir &n phi ma Tong cong ty ¢d phan Bao hiém B phai chiu. Tong cong ty ¢b
phan Bao hiém B con phai nop tiép 38.093.261d

Hoan tra cho Cong ty Co phan san xuat — thuong mai T s tién tam tng an phi
da nop 1a 19.870.000d theo bién lai thu s6 000910 ngay 23/11/2016 cta Chi cuc Thi
hanh an dan sy thanh phd B.

Truong hop Ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh an dan
su thi nguoi duge thi hanh an dan su, nguoi phai thi hanh an dan su c6 quyén thoa
thuan thi hanh an, quyén yéu cau thi hanh 4n, tu nguyén thi hanh an hoac bi cudng
ché thi hanh 4n theo quy dinh tai cac Piéu 6,7 va 9 Luat Thi hanh an dan sy; thoi hiéu
thi hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luat Thi hanh 4n dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Ddng Nai; THAM PHAN - CHU TQA PHIEN TOA
- TAND TP.Bién Hog;

- Cac duong su;

- Chi cuc THADS TP.Bién Hoa;

- Luu ho so vu an.

Pham Thi Xuan Dao
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