TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Péc lap - Tu do - Hanh phic

Ban an s6: 341/2021/KDTM-PT
Ngay: 12/4/2,021 ‘
V/v tranh chap hgp dong thi cong

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH
Thanh phan Hji dong xét xir phic thAim gom co:
Tham phan - Chu toa phién toa: Ba Nguyén Thi Trinh
Céac Tham phan: Ba Ha Thanh Thiy
Ba Trwong Thi Thao

Thu ky Toa an ghi bién ban phién toa: Ba Bui Thi Thanh Phwong — Can
b Toa an nhan dan Thanh pho H6 Chi Minh

Pai dién Vién kiém sat nhan dan Thanh phd Ho Chi Minh tham gia phién
toa: Ba Nguyen Thi Thanh Phwong — Kiém sat vién

Trong cac ngay 26 thang 3 nam 2021 va ngay 12 thang 4 nam 2021, tai
Try Toa an nhan dan Thanh pho H6 Chi Minh, s6 131 Nam ky Khoi Nghia,
phuong Ben Thanh, Quan 1 Thanh s6 H6 Chi Minh, xét xt phuc tham cdng khai
vu 4n Kinh doanh thuong mai thu ly so 200/KDTM- PT ngay 01 thang 12 ndm
2020 v¢ viéc tranh chap hop dong thi cong.

Do ban 4n so thdm s6 792/2020/KDTM-ST ngay 16/9/2020 ciia Toa an
nhan dan Quan 3, Thanh phd H6 Chi Minh bi khang céo

Theo Quyét dinh dwa vu 4n ra xét xir so 219/2021/QD-PT ngay
04/02/2021, Quyet dinh hoan phién toa s0 415/2021/Qb-PT ngay 03/3/2021 va
Quyét dinh tam ngung phién toa s6 887/2021/Qb-PT ngay 26/3/2021, gitta cac
duong su:

1. Nguyén don: Cong ty C6 phan Pau tu QC.

Tru so: S6 23A VSIP II-A, duong s6 X, Khu cong nghiép VN — S, xa VT,
thi xa TU, tinh BD.

Nguoi dai dién theo uy quyén: Ong Tran Minh Hiép — Sinh nim 1983
(theo Giay uy quyén ngay 18/01/2021) - c6 mat

2. Bi don: Cong ty Co phan Xay dung B.S.B

Tru sé: S6 443/52 Lé Van S, Phuong A, Quin

Bseseeeeceeceeeeceececeeceeeed3 ;, u mmkjkopp’ Thanh phé HO Chi
Minh



~ Nguoi dai dién theo Gy quyeén: Ba Hira Thi Théo — Sinh ndm 1986 (theo
Giay uy quyén ngay 03/12/2020) - C6 mat

Pia chi: S6 14 Puong E, Khu phd N, phudng DA, thi xa DA, tinh BD.

3. Ngudi ¢6 quyén loi, nghia vu lién quan: Cong ty C6 phan Tu vén
Xay Dung DA (Cé don xin vang mit)

Tru so: SO 4 Nguyén Dinh C, phuong D, Quan X, TP. H

bia chi van phong: Lau 9, Toa nha M-H Building, S6 X V& Van Kiét,
Phuong A, Quan B, Thanh pho H.

Pai dién theo phap luat: Ong Phan Minh Thién — Sinh nim 1983

4. Nguoi khang cao: Nguyén don - Cong ty co phan dau tw QC.
NOQI DUNG VU AN:

Theo ban an so thim thi sy viéc dwoge tom tit nhu sau:

Theo Pon khoi kién dé ngay 10/10/2018, cac Ban tw khai, Bién ban hoa
gidi, dai dién theo ity quyén nguyén don - Céng ty C6 phan Pau tw QC trinh
bay:

Cong ty Co phan Pau tu QC (goi tat Cong ty QC) va Cong ty Co phan
Xay dung B.S.B (trudc day la Cong ty Co phan Xay dung ket cau thép B.S.B )
(goi tat Cong ty B.S.B) c6 ky Hop dong thi cong xay dung sé6 B.S.B084.17/11-
CT-AD/QUANCHI vao ngay 12/07/2017. Theo noi dung hop dong, Cong ty QC
thué Cong ty B.S.B cung cap vat tu, thi cong xay dung va hoan cong ddi véi Du
an vian phong - nha xudng va cac cong trinh phu tro ctia Cong ty C6 phan Pau
tu QC tai dia diém s6 23A VSIP II-A, duong s6 29, Khu cong nghiép Viét Nam-
Singapore, xa Vinh Tan, Thi xa Tan Uyén, tinh Binh Duong, Viét Nam véi gia
tri hop dong 1a: 14.966.700.000 ddng ( gia tri dd bao gdm VAT 10%).

Dong thoi Cong ty QC thué Cong ty Co phan Tu van Xay dung DA lam
don vi tu van giam sat xay dung ddi v6i cong trinh trén.

Theo Hop dong, Cong ty B.S.B phai hoan thanh tat ca cac cong viéc da
duoc néu trong Hop déng va duoc nghiém thu vao ngay 07/12/2017. Tuy nhién,
do tinh hinh Nha thau (Cong ty B.S.B) thi cong cham tién d6 nén tai cudc hop
cong trinh vao ngay 14/11/2017 Chu dau tu (Cong ty QC) da thong bao téi Nha
thau - cho gia han thoi gian hoan thanh t6i ngay 20/12/2017.

Pén ngay 30/12/2017, Cong ty B.S.B van chua hoan thanh cong trinh.
Tuy nhién, do Cong ty B.S.B ¢6 dé nghi, nén Cong ty QC va Cong ty B.S.B ky
Thoa thuan cam két hoan thanh goi thau (thoa thuan nay doc 1ap véi Hop dong
thi cong xay dyng s6 B.S.B084.17/11-CT-AD/QUANCHI va khong phai 12 gia
han hop dong) dé Cong ty B.S.B tiép tuc duoc thi cong. Trong van ban thoa
thuan nay, Cong ty B.S.B thira nhan vi pham thoi gian thi cong va cam két chiu
ap dung cac ché tai bd sung ma viéc ap dung cic ché tai nay khong phu thudc
vao cac ché tai da quy dinh trudc d6. Mic du, duoc nguyén don cho thém thoi
gian nhung tién do thi cong ctia bi don khong hiéu qua, tiép tuc tré han.
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Can cir diém i khoan 23.2.3 Piéu 23 Hop dong thi cong xay dung sd
B.S.B084.17/11-CT-AD/QUANCHI vao ngay 12/07/2017 thi Cong ty B.S.B
phai bi phat s tién: 14.966.700.000 dong x 30% = 4.490.010.000 dong (Bdn ty
bdn tram chin muoi triéu khong trim mudi ngan dong).

Cin cir ndi dung Thoa thudn cam két hoan thanh goéi thiu ngay
30/12/2017 thi Cong ty B.S.B con phai bi phat:

+ Phat vi pham vé thoi gian hoan thanh d6i véi tit ca cac hang muc cong
trinh cua goi thau: 10% gia tri cua hang muc cong trinh khong hoan thanh ding
han. Cu thé: 10% x 14.966.700.000 dong = 1.496.670.000 dong.

+ Phat do vi pham vé thoa thuén vé sd luong cong nhan phai c6 mit tai
cong trinh (Theo bién ban xac nhan vi pham ngay 10/01/2018 vé viéc s6 cong
nhan bi thiéu tir ngdy 05/01/2018 dén ngay 10/01/2018): 14.966.700.000 dong X
30% = 4.490.010.000 dong.

_ Tong cong la: 4.490.010.000 ddng + 4.490.010.000 ddng + 1.496.670.000
ddng = 10.476.690.000 ddng.

Trong qua trinh thi cong, Cong ty B.S.B d4 nhiéu lan vi pham quy dinh vé
an toan lao dong. Can cir Hop dong thi cong va bién ban cuéc hop CM.MOM/01
ngay 07/8/2017, cac bén thong nhat quy dinh cac 16i vi pham an toan lao dong
trong thi cong, Cong ty B.S.B bi phat tong s6 tién: 24.900.000 dong (Hai muoi
bbn triéu chin trim ngan dong).

Viéc cham tién do thi cong, vi pham hcyp, dé)ng cua Cong ty B.S.B gay ra
nhiing thiét hai cho Cong ty QC theo véan ban chap thuén thiét hai s6 17/2018/CV-
B.S.B ngay 30/3/2018 ctua Cong ty B.S.B vai so tién 1a 600.000.000 dong.

Vi nhiing can cur trén, Nguyén don yéu cau Toa an giai quyét nhimg van
dé sau day: Budc Cong ty CO phan Xay dung B.S.B ¢6 trach nhiém thanh toan
cho nguyén don Cong ty QC

1. Tién phat vi pham ctia Hop dong thi cong xdy dung s6 B.S.B084.17/11-
CT-AD/QUANCHI va tién phat vi pham cta Thoa thuén cam ket hoan thanh goi
thau so6 tién: 10.476.690.000 dong.

2. S6 tién boi thuong thiét hai Cong ty QC (ghi nhan tai 17/2018/CV-
B.S.B ngay 30/3/2018 cua Cong ty C6 phan Xay dung B.S.B) la: 600.000.000
dong.

3. Tién phat do cac 16i vi pham an toan lao dong cho Cong ty c¢6 phan Pau
tu QC: 24.900.000 dong.

Tong cong: 11.101.590.000 dong (Muoi mot ty mot tram Ié mot triéu ndm
tram chin muoi nghin dong).

Tai ban ty khai ngay 06/3/2019 va cdc bién ban hoa gidi, bi don Cong ty

C6 phan Xdy dung B.S.B c¢6 ba Hira Thi Thdo & nguoi dai dién theo ity quyén
trinh bay:



Cong ty C6 phan Xay dung B.S.B (trudc day 1a Cong ty C6 phan Xay
dung két cau thép B.S.B) va Cong ty C6 phan Pau tu QC c6 ky két Hop dong
thi cong xay dung sé B.S.B084.17/11-CT-AD/QUANCHI ngay 12/07/2017.
Theo d6, Cong ty C6 phan Xay dung B.S.B cung cip vat tu, thi cong xay dung
va hoan cong Dy an van phong — nha xudng va cac cong trinh phu tro ciia Cong
ty C6 phan Pau tu QC tai dia chi 23A VSIP II-A, duong s6 29, Khu cong
nghiép Viét Nam — Singapore I1-A, xa Vinh Tan, thi xa Tan Uyén, tinh Binh
Duong, Viét Nam. Gia tri hop dong 1a: 14.966.700.000 dong (Muoi bén ty chin
trim sau muoi sau triéu bay trim nghin dong). Thoi gian hoan thanh toan bo goi
thau 13 148 ngay (tirc vao ngay 07/12/2017). Pdng thoi, Cong ty C6 phan Pau tu
QC thué Cong ty C6 phan Tu van Xay dung DA lam don vi tu van giam sat xay
dung ddi véi cong trinh trén.

Thyc hién hop dé)l}g trén, Cong ty B.S.B da trién khai thi cong trudc khi
hai bén ky két 07 ngay dé kip tién do theo yéu cau cua Cong ty QC.

Trong qua trinh thi cong, do diéu kién vé thoi tiét mua bao, cong voi thoi
gian thi cong cam ching do Cong ty QC thay doi vat tu, thay doi thiét ké. Pong
thoi, Cong ty QC tu ¥ cho tam nging thi cong cong trinh, chdm dut hop dong
khong ding quy dinh. Chinh vi vay, tién do thi cong ctia Cong ty B.S.B ¢6 cham
tré so voi thoi gian quy dinh gitta hai bén.

Tuy nhién, do cac bén déu co thién chi dam phan, cic bén déu thong nhat
rang khong thé tiép tuc thuc hién Hop ddng, can chot khéi lugng, chat luong ma
Nha Thau d3 xay dung dang do 1am can cu dé xac dinh quyén va nghia vy cua
cac bén, giai quyét 6n thoa moi tranh chap, tao diéu kién cho chii dau tu thué
don vi mdi vao thi cong hoan thanh sém cong trinh nham giam thiéu thiét hai
khi mua mua dén. (Noi dung nay duoc thé hién rd trong Béan thoa thuan chét
khéi lwong, chdm dut Hop dong ngay 10/5/2018).

Chinh vi 1€ d0, gitra Cong ty B.S.B va Cong ty QC c6 ky véi nhau cac van
ban thoa thuan sau:

1. Thoa thuan chdt khoi lugng, chim dit hop dong ngay 10/5/2018 c6 noi
dung:

- CAc bén thong nhét tai Piéu 2 cta thoa thuan nay nhu sau: Chu dau tu,
nha thau va nha tu van thong nhat s& chét khoi luong con lai nhu sau: Khéi luong
chu dau tu chua thanh toan = (Tong khéi lugng cong trinh - Gia tri d4 thanh toan -
Khéi luong cua cong ty TNHH Kién tric xay dung Tai Chi di béo gia theo Hop
dong v6i cha dau tu - Cac khoan thiét hai phat sinh - Khdi lwong nha thau khong
thi cong va khdi luong cta cong ty TNHH Kién tric xay dung Tai Chi thi cong).

- Khoan 3, Diéu 6 c6 quy dinh: Cac bén thong nhét day 13 thoa thuan chét
khéi lugng cudi cung. Trong truong hop cé phat sinh tranh chip thi cac bén
thong nhat chi khoi kién ra Toa ma khong c6 thém thoa thuan nao khac.

2. Bién ban thoa thuan chét khoi luong, chdm dat hop dong ngay
14/5/2018 c06 ndi dung:



- Piéu 1 cua thoa thun:

+ Chung t0i théng nhat ky thoa thuan chét khéi luong theo nguyén tic
quy dinh tai khoan 1 diéu 2 thoa thuan ngay 10/5/2018 theo Phu luc dinh kém
bién ban nay. Chung t6i théng nhét day 1a khéi luong xac dinh gia trj ma Nha
Thau da thyc hi¢n va chua thyc hién.

+ Chul dau tu va nha thau cam két khong tranh chép vé k‘h(”')i luong cong
trinh da thi cong va chua thi cong dén thoi diém cham dit hop dong nay la ngay
14/5/2018.

- Khoan 2 Piéu 2 cta théa thuan:

+ Cac bén thong nhat day 1a thoa thuan chdt khéi luong chi tiét, co s6 lidu
cu thé ma Nha Thau da thi cong cudi cung. Trong truong hop c6 phat sinh tranh
chap thi cac bén thong nhat chi khaoi kién ra Toa ma khong c¢6 thém thoa thuan
nao khac.

3. Ban thoa thuan ngay 19/5/2018 c6 ndi dung:
- Khoan 3 Diéu 2 ¢6 ndi dung cam két ctia chu dau tu:

+ Thanh toan so tién 78,381,121 dong (bay muoi tam triéu ba trim tam
muoi mét nghin dong mot traim hai muoi mét dong) sau khi bén B.S.B hoan
thién viéc stra chita cac hang muc chua dat yéu cau da dugc thoa thuan tai cudc
hop ngay 10/5/2018 dong thoi duoc bén Tu van giam sat Delta ASIA nghiém
thu va dam béao vé chat luong cua viéc stra chira.

Nhu vay, tr nhitng nd1 dung trén, xac dinh:

- Cac bén da théng nhit dugc v&i nhau moi mat nham tién dén két thic
Hop dong.

- Céc bén da chét duoc khéi lwong da hoan thanh, chua hoan thanh.

- Qéc bén di xac dinh thoa thuan chdt khéi lugng cudi cung lam can ctr
giai quy¢t la thoa thuan ngay 10/5/2018. Trong truong hop c6 phat sinh tranh
chap thi cac bén thong nhat chi khoi kién ra Toa ma khong c¢6 thém thda thuan
nao khac.

- Dong thot, ti€u chi, myc dich, 1y do cac bén ky nhing thoa thuan nay vi:
cac bén déu thong nhat rang khong thé tiép tuc thyc hién Hop dong, can chot
khéi luong, chat lugng ma Nha Thau da x@y dyng dang d¢ lam can cu dé xac
dinh quyén va nghia vu cta cac bén, giai quyét 6n théa moi tranh chap, tao diéu
kién cho cha dau tu thué don vi méi vao thi cong hoan thanh sém cong trinh
nham giam thiéu thiét hai khi mua mua dén.

Chinh vi 1& d6, nhan thdy, nhimg vin ban thoéa thuan c6 ndi dung dung voi
tinh than, ¥ chi, nguyén vong cua cac bén. Pugc ky sau khi cac bén dé ban bac,
théng nhat k¥, cac vin ban c6 day du chit ky, xac nhan cta dai dién hop phap
cua hai bén. Cac van ban c6 gia tri dé céc bén tuan thu, thuc hién.

Sau khi dai dién nguyén don va bi don ky két cac van ban trén, Cong ty
QC ciing da thé hién 6 y chi mudn cham dut hop dong thi cong gita hai bén
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bang viéc cac bén da thuc hién ding va day du cac quyén va nghia vu dugc cam
két trong cac Bién ban thoa thuan nay

Tir nhitng ndi dung di trinh bay trén, ¢ cin c& cho rang yéu cau khoi
kién cia Nguyén don khong c¢6 co sé. Nhitng ndi dung, Bién ban, chiing cir ma
Nguyén don dua ra nhu: Bi€én ban xac nhan vi pham ngay 10/01/2018, Bién ban
phat vi pham ngay 07/12/2018, Vin ban chip thuan thiét hai s6 17/2018/CV-
B.S.B ngay 30/03/2018,... dd khong con gia tri, boi chung dd duoc thay thé,
duogc chdt lai, duoc théng nhat bai nhitng Bién ban ma bi don di trinh bay trén.
Ma nhimg bién ban di trinh bay ¢ trén khong c6 ndi dung phat va diéu khoan
budc thanh todn nhu trinh bay va yéu cau khai kién cia nguyén don. Vay, Bi
don khong chip nhan toan bo yéu cau khoi kién ctia Nguyén don.

Tai ban 4n so tham s6 792/2020/KDTM-ST ngay 16/9/2020 cia Toa 4n
nhan dan Quan 3, Thanh pho H6 Chi Minh da tuyén xu

1. Khong chap nhan toan bd yéu cau ciia Cong ty C6 phan Pau tu QC vé
viéc budc bi don Coéng ty C6 phan Xay dung B.S.B co trach nhiém thanh toan
cho nguyén don Cong ty C6 phan Pau Tu QC:

- Tién phat vi pham ctia Hop dong thi cong xay dung s6 B.S.B084. 17/11-
CT-AD/QUANCHI va cua Thoa thuan cam két hoan thanh goéi thau sb tién:
10.476.690.000 dong.

- S0 tién boi thuong thiét hai Cong ty QC (ghi nhén tai 17/2018/CV-B.S.B
ngay 30/3/2018 cuia Cong ty Co phan Xay dung B.S.B) 1a: 600.000.000 dong.

- Tién phat do cac 16i vi pham an toan lao déng cho Céng ty c6 phan Dau
tu QC: 24.900.000 dong.

Tong cong: 11.101.590.000 dong (Mudi mot ty mdt trdm 1¢ mot triéu ndm
tram chin muoi nghin dong).

2. V& 4n phi kinh doanh thuwong mai so tham: Cong ty C6 phan Pau tu
QC phai chiu an phi 12 119.101.590 dong (M6t trim mudi chin triéu mot tram 18
mot ngan nam trim chin muoi dong), nhung dugc can trir s6 tién tam Ung an phi
da nop 1a 59.550.765 dong theo bién lai s6 AA/2017/0021074 ngay 04/12/2018
cua Chi cyc Thi hanh an Dan sy Quén 3, Thanh phd HO Chi Minh. Cong ty C6
phan Pau tu QC con phai ndp sé tién 59.550.765 dong (Nam muoi chin triéu
nam trim nim muoi ngan bay trim sau muoi lam dong).

Ngoai ra an so thdm con tuyén vé quyén khang cdo va quyén thi an cta
cac duong su.

Ngay 28 thang 9 ndm 2020, Cong ty ¢ phan dau tr QC khang c4o toan
bd ban an so tham.

Tai phién toa phuc tham:

‘ (A)ng‘Tre‘in Minh Hiép — dai dién uy quyén ctia Cong ty QC rat lai mot
phan yéu cau khéi kién, cu theé:



Tién vi phat hop dong 1a 5.986.680.000 dong; Tién boi thuong thiét hai
16.077.230 dong va tién phat do cac 161 vi pham an toan lao dong la 24.900.000
dong.

Nguyén don khéng c4o yéu cau cong ty B.S.B chiu phat 30% trén gia tri
hop dong 13 4.490.010.00 ddng (Gia tri hop dong 1a 14.966.700.000 ddng), s6
tién b61 thuong thiét hai 1a 583.922.770 dong. Vi Diéu 23 cua hop dong c6 quy
dinh néu bén vi pham hop ddng phai chiu phat 30% trén tong gia tri hop dong va
phai boi thuong thiét hai do bén vi pham giy ra. Can cit vao Hop dong sb
B.S.B084.17/11-CT-AD/QUAN CHI ngay 12/7/2017 giita hai bén thi Cong ty
B.S.B 14 bén vi pham, cu thé kéo dai thoi gian, khong thuc hién Hop dong nén
Cong ty QC moi Cong ty TNHH Kién tric Xay dung Tai Chi thyc hién tiép
nhimg c6ng trinh ma cong ty B.S.B khong thuc hién thi Cong ty B.S.B cho
ngudi dén can tré, khong cho nha thau moéi tiép tuc thuc hién hop dong lam
nhimg cong trinh ma Cong ty B.S.B khdng lam cho cong ty QC nén Cong ty QC
phai thoa thuan véi Cong ty B.S.B lién quan dén hop dong thi cong xay dung so
B.S.B084.17/11-CT-AD/QUANCHI ngay 19/5/2018 thong nhét gia tri Cong ty
B.S.B thuc hién 1 8.535.956.249 dong va da thanh toan nén Cong ty B.S.B moi
cho nha thau m&i vao thuc hién tiép phan cong trinh cia Cong ty B.S.B ky két
véi Cong ty QC.

Pai bi don ba Hira Thi Thao dong ¥ véi viéc nguyén don rat mot phan
yéu cau khai kién va khong dong yéu cau khang cao ctia nguyén don- Cong ty
QC. Vi cin cir thoa thuan chét khdi lwong, cham dut hop dong ngay 10/5/2018,
bién ban thoa thuén chét khdi luong, chan dit hop dong ngay 14/5/2018 va bién
ban thoa thuan ngay 19/5/2018 thi nguyén don va bi don di chdt khdi luong, cac
bén théng nhat voi nhau moi mat nham tién hanh dén két thuc hop dong.

Pai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh phat biéu:

Ttr khi thu Iy vu 4n cho dén khi c6 Quyét dinh dwa vu 4n ra xét X, thim
phan thyc hién ding quy dinh cua phap luat. Va tai phién toa, hoi dong xét xur
thuc hién dang trinh tu ctia B0 luat to tung dan su nam 2015.

Tai phién toa cac duong sy chip hanh dung quy dinh phap luat.

Vé noi dung: Qng Tran Minh Hi¢p — dai dién uy quyén ciia Cong ty QC
rut lai mot phan yéu cau khaéi kién, cu thé:

Tién vi phat hop dong 1a 5.986.680.000 dong; Tién boi thuong thiét hai
16.077.230 ddng va tién phat do cac 15i vi pham an toan lao dong 1a 24.900.000
dong. Pay 1a su tu nguyén ctia duong sy, khong trai quy dinh phap luat, dé nghi
hoi dong xét xir Pinh chi xét xir mot phan yéu cau khoi kién ctia nguyén don.

Cin ctt hop dbng thi cong xay dung s6 B.S.B084.17/11-CT-
AD/QUANCHI ngay 12/7/2017 gitra Cong ty QC va Cong ty B.S.B thi gia tri
hop ddng 14 14.966.700.000 ddng va cin ctr vao ban thoa thuan lién quan dén
hop dong thi cong xay dung B.S.B084.17/11-CT- -AD/QUANCHI  ngay
19/5/2018 gitta Cong ty QC, Cong ty B.S.B va Cong ty Tai Chi tai diém 11 Diéu



1 cac bén co thoa thudn “... gid trj thanh toan dd dugc hai bén thong nhat 1
8.535.956.249 dong..”.

Cin clr vao céc tai lidu c6 trong hd so thi cong ty B.S.B dd vi pham hop
ddng nén cin ctr Piéu 23 ciia Hop dong thi bén vi pham phai chiu phat va bdi
thuong. Tuy nhién tai phién toa dai dién nguyén don yéu cau muc phat 30% vai
s6 tién 4.490.010.000 ddng 1a khong cé cin cir, boi vi theo Diéu 146 luat xay
dung thi muc phat khong vuot qua 12% gia tri phan hop dong bi vi pham nén
v6i yéu cau khang phan nay dé nghi hoi dong xét xir chi chdp nhan mot phan
khang cao cua nguyén don.

Péi véi s6 tién boi thuong, tai phién toa dai dién nguyén don xuat trinh
nhimg ching cir dé ching minh cho viéc thiét hai cia minh va cin cr cong van
s6 17/2018/CV-B.S.B ngay 30/3/2018 thi Cong ty B.S.B c¢6 dong y hd tro cho
cong ty QC 600.000.000 dong nhu chi phi tra cho don vi tu van, chi phi tra cho
nhan vién tiép tuc theo ddi hop dong, nhung tai phién toa Cong ty QC chi yéu
cau 583.922.770 ddong, dé nghi hoi dong xét xtr chap nhan phan khang cdo nay
cua nguyén don.

TU phan tich trén, dé nghi hoi déng x&t xur chép nhan mot phﬁn khang cao
cua nguyén don, stra mot phan ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cic ching ct, tai liéu c6 trong ho so vu an duoc tham
tra tai phién toa va cin ct vao két qua tranh tung, tranh luin tai phién toa, ¥ kién
phat biéu cta dai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh; Hoi
d6ng xét xir nhan dinh.

[1] Xét, ngudi c6 quyén loi nghia vu lién quan Cong ty C6 phan Tu van
Xay dung DA c6 don xin vang mit tai cac budi lam viéc, xét xtr. Can cir Khoan
2 Piéu 296 Bo luat To tung dan su 2015, Toa 4n tién hanh xét xtr vang mat d6i
véi Cong ty C6 phan Tu van Xay dung DA theo quy dinh phép luat.

[2] Tai phién toa, dai dién Cong ty QC rut lai mot phan yéu cau khoi kién,
cu thé rat lai s6 tién 30% la 5.986.680.000 dong, tién phat vi pham hop dong, s6
tién boi thuong thiét hai 1a 16.077.230 dong va s tién do 16i vi pham an toan lao
dong 1a 24.900.000 dong; Cong ty B.S.B dong y viéc rat mot phan yéu cau khoi
kién ctia Cong ty QC; hoi dong xét xur, xét thdy, day 1a su tu nguyén cua cic
duong sy, khong trai quy dinh ctia phap luat nén cap phic thim dinh chi xét xu
mdt phan yéu cau khai kién trén ctia Cong ty QC.

[3] V& yéu cau khang céo ciia Cong ty QC vé viéc yéu cau cong ty B.S.B
phai chiu phat vi pham hop dong 30% trén tong gia tri hop 1a 4.490.010.000
dong.

Tai phién toa, dai dién nguyén don — Cong ty Quan Chi do rang bi don —
Cong ty B.S.B vi pham hop dong thi cong xay dung s6 B.S.B084.17/11-CT-
AD/QUAN CHI va thoa thuan cam két hoan thanh goi thau ngay 30/12/2017
giita hai nén cin ct diém i Piéu 23.2.3 ctia hop dong, bi don phai chiu phat 60%
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trén tong gia tri hop 14.966.700.000 ddng, tuy nhién tai phién toa hom nay,
nguyén don chi yéu cau bi don chiu phat 30% 1 4.490.010.000 dong; ngugc lai,
dai dién bi don cho ring cin cr thoa thuan chét khdi lwong, chdm dit hop dong
ngay 14/5/2018 va bién ban thoa thuan ngay 19/5/2018 thi gitra nguyén don va
bi don da chdt khéi luong, cac bén da thong nhat duoc voi nhau moi mit tién
dén két thuc Hop dong nén khong dong ¥ yéu cau khang cia nguyén don.

Xét, Hop dong thi cong xdy dung sé B.S.B084-17/11-CT-AD/QUAN
CHI ngay 12 thang 7 nim 2017 giira Cong ty C6 phan dau tu QC (Bén giao
thau) va Cong ty CP xay dung B.S.B (Bén nhan Thau), c6 ndi dung: Thi cong
van phong, nha xudng va cic cong trinh phuy tro cta cong ty cd phan dau tu QC.

Tai Piéu 5.1 Hop ddng: “Gia tri Hop dong da bao gdm thué VAT 10% la
14.966.700.000 dong”;

Tai Piéu 7.2 Thoi han hoan thanh: “Nha thau phai hoan thanh toan bo goi
thau trong thoi han 148 ngay, ké tir ngay hop dong ky két (bao gom ngay 18, tét
cho dén ngay hoan thanh tat ca cac cong viéc da duoc néu trong hgp dong va
duoc nghiém thu theo quy dinh”

Tai Diéu 7.4 Gia han thoi gian hoan thanh:

Nha thau chi dugc phép dé nghi gia han thoi gian hoan thanh néu viéc thi
cong cong trinh hay hang muc cong trinh dang hoac s€ bi cham tré do mot trong
cac ly do sau day:

‘ a) Co su thay doi quan trong cua mot hang muyc cong trinh c6 trong Hop
dong (do chu dau tu thay doi).

b) Trong truong hop bat kha khang.
¢) Viéc cham thanh toan cua Chu dau tu”.

Va Thoa thuan cam két hoan thanh goi thau (kém theo Hop dong thi cong
xay dung so B.S.B084.17/11-CT-AD/QUANCHI) ngay 30/12/2017 tai khoan 1
Diéu 2 Cam két cuia Nha thau:

“l. Nha thau cam két hoan thanh tt ca cic hang muyc cong trinh, hoan
thanh goi thau cham nhat 1a vao ngay 20/01/2018”.

Tai phién toa Bj don Cong ty B.S.B cho rang viéc tré thoi han thi céng do
nguyén don Cong ty QC thay d6i nguyén vat liéu va trong qua trinh xay dung c6
xay ra mua bao. Tuy nhién, Bi don khong dua ra dugc chung cr, chirng minh
cho trinh bay ctia minh nén khong c6 co s¢ chap nhan.

Theo thoa thuan gitta nguyén don va bi don thi thoi han hoan thanh viéc
thi cong theo Hop ddng 1a vao ngay 07/12/2017. Tuy nhién, dén ngay
30/12/2017 nguyén don va bi don con ky két Thoa thuan cam két hoan thanh géi
thau v&i cam két viéc hoan thanh géi thau cham nhat vao ngdy 20/01/2018. Nhu
vay, €0 du co s¢ xac dinh bi don Cong ty B.S.B da vi pham tién d6 ban giao
cong trinh nhu da thoa thuan tai Hop dong thi cong va bién ban cam két hoan
thanh goi thau ngay 30/12/2017.



Xét, tai muc i diém 23.2.3 khoan 23.2 Piéu 23 Hop dong thi cong xay
dung s B.S.B084.17/11-CT-AD/QUANCHI ngay 12/7/2017, thoi gian chdm
tré tién do qua 24 ngay. Truong hop khong thyc hién ding tién do thi nguyén
don c6 quyén phat vi pham d6i voi Bi don dén 30% trén tong gia tri ctia hop
dong. Dong thoi, tai Didu 3 cua Thoa thugn cam két hoan thanh goi thau (kem
theo Hop déng thi cong xay dung s6 B.S.B084. 17/11-CT-AD/QUANCHI) ngay
30/12/2017, nguyén don va bi don thoa thuan vé mirc phat d6i véi viée thiu sd
lugng cong nhan/ngudi lao dong cd mat lam vige 1a cir 5% luong cong nhan bi
thiéu so véi cam két thi bi don s& bi phat 1% gi4 tri toan bd gia tri cong trinh ghi
nhan trong Hop dong thi cong va néu vi pham thoi gian hoan thanh ting hang
muc cdng trinh thi mdi hang muc khéng hoan thanh bi phat vi pham 10% gia tri
cuia hang muc cong trinh do.

Tai Piéu 5 hiéu lyc cta cac ché tai tai Thoa thuan cam két hoan thanh goi
thau c6 ghi nhan: “1. CAc ché tai bo sung trong Ban cam két nay tach biét hoan
toan voi cac ché tai trong Hop dong thi cong, tirc 1a khong thay thé cac ché tai
trong Hop dong thi cong...”. Viéc ap dung cac ché tai trong Ban cam két nay
khong lam anh huéng dén viéc ap dung cac ché tai quy dinh tai Hop dong thi
cong”.

Xét, Hop dong thi cong xay dung s6 B.S.B084.17/11-CT-AD/QUANCHI
ngay 12/7/2017, Nguyén don- Cong ty Quan Chi va Bi don- Cong ty C6 phan
X4y dung B.S.B déu 1a hai phap nhan ky v&i nhau hop dong thi cong xay dung
Vian phong, Nha xuong...; vu an nay la loai viéc kinh doanh thuong mai nhung
quan hé tranh chép lién quan dén linh vyc x4y dung nén can ap dung phap luat
xay dung.

Diéu 146 Luat Xay dung “Thuong, phat hop dong xdy dung, bdi thuong
thi¢t hai do vi pham va giai quyét tranh chap hop dong xay dung.

Tai Piéu 2 cua Diéu 146 Luat Xay dung “ Pbi v6i cong trinh xay dung su
dung von Nha nu’oc muc phat hop dong khong vuot qua 12% gia tri phan hop
dong bi vi pham...”. Mic du tai Piéu khoan néu khong ap dung cho cac doanh
nghiép; Tuy nhién do vu an tranh chap giita hai cong ty lién quan dén linh vuc
xdy dung nén can ap dung phap luat xdy dung; Nhu vay, cin cr vao ban thoa
thuan cam két hoan thanh géi thau ngay 3012/2017 giita Cong ty QC va Cong ty
B.S.B; bién ban xac nhan vi pham ngay 10/01/2018 gitta Cong ty QC (chu dau
tu); Cong ty tu van xay dung DA (nha tu van) va Cong ty B.S.B (Bén vi pham)
thi c6 du can ctr dé khang dinh Cong ty B.S.B d3 vi pham hop dong thi cong xay
dung s6 B.S.B084.17-CT-AD/QUANCHI ngay 12/7/2017 va Thoéa thuin cam
két hoan thanh goi thau ngay 30/12/2017.

Can ct ban théa thuan (lién quan dén Hop dong thi cong xdy dung sb
B.S.B084.17-CT-AD/QUANCHI ngay 19/5/2018 giita ba bén: Cong ty QC (bén
gaio thau); Cong ty B.S.B (Bén nhén thau) va Cong ty TNHH Kién trac xay
dung Tai Chi (tén mdi Cong ty CP tu van xay dung DA (dai dién nha thiu méi)
tai khoan 11 Piéu 1 cac bén co thoa thuan “ Bén B.S.B s¢& xuat hoa don gia tri
gia ting (VAT theo dung gia tri thanh quyét toan da duoc hai bén théng nhat 1a
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8.535.956.249 ddng. Piéu nay, cho thay Cong ty QC dong y gia tri thanh toan
ma cong ty B.S.B di thuc hién hop ddng néu trén va tai phién toa phuc tham
nguyén don ciing thira nhin cong ty B.S.B di thuc hién hop dong c6 gia tri néu
trén va nguyén don ciing di thanh toan day du cho bi don.

Nhu vy, theo hop ddng thi céng xiay dung sé6 B.S.B084.17/11-CT-
AD/QUANCHI ngay 12/7/2017 gia tri hop dong (dd bao gdm VAT 10%) la
14.966.700.000 dong — gia tri nguyén don di thanh toan 13 8.535.956.249 dong
= 6.430.743.751 ddng 14 gié tri phan hop dong ma cong ty B.S.B bi vi pham.

Vay, s6 tién Cong ty B.S.B bi phat vi phat hop ddng 12 6.430.743.751
ddng x 12% = 771.689.250 dong, Do vay, voi yéu cau khang cao cia nguyén
don, hoi dong xét xtr chi chap nhan mot phan yéu cau khang cdo ciia nguyén don
yéu cﬁu bi don chiu phat vi pham hop déng 13 771.689.250 dong, khong chap
nhan 01 phan khing cédo cua nguyén don yéu cau bi don chiu phat I&
3.718.320.750 dong.

, Vé yéu cau khang cao cua nguyén don yéu cau bi don boi thuong thiét hai
voi s tien 582.922.770 dong.

Tai phién toa, nguyén don xuat trinh cac ching ctr ma nguyén don di thiét
hai nhu phi quan 1y, tién nudc, phi xtr Iy nude thai, phi phap 1y...; Mit khac, tai
Cong vian 17/2018/CV-B.S.B ngay 30/3/2018 c6 noi dung: “Véi nhiing diéu
kién ma chu dau tu — Cong ty C6 phan Pau tu QC néu trong thoa thuan trén,
Cong ty B.S.B ching t6i khong thé chép nhan duoc va yéu cau néu trén 13 hoan
toan khdng cd co so phap ly... Chap thuan giam 600.000.000 ddng (Sau tram
triéu dong) trén tong gia tri hop dong thi cong da dugc ky két giita cac bén. S6
tién 600.000.000 dong nay véi muc dich hd tro Cha dau tu cac khoan chi phi ma
Chu dau tu sé bo ra lién quan dén viéc gia han hop dong. ..

Tuy nhién, tai phién toa hdm nay nguyén don chi yéu cé}l bi don b‘(‘A)i
thuong thiét hai 1a 583.922.770 dong nén hdi dong xét xur chi chap nhan phan
khang cao nay ctuia nguyén don.

Tong cong, Cong ty B.S.B phai thanh toan cho Coéng ty QC so tién:
771.689.250 ddng tién phat vi pham hop dong + 583.922.770 dong tién boi
thuong thiét hai = 1.355.612.020 dong.

Vé an phi so tham: Do stra mot phan ban an so thdm nén cp phuc tham
stra lai phan an phi, cu thé bj don — Cong ty B.S.B phai thanh toan cho Céng ty
QC sb tién 1.355.612.020 dong nén phai chiju an phi so tham 1a 52.668.361
dong; tai phién toa phuc tham nguyén don Cong ty QC rat mot phan yéu cau
khai kién va yéu cau khong dugc chap nhan Ia 9.745.977.9380 ddng nén dong an
phi 1a 117.745.978 dong, dugc can tru sd tién tam Ung an phi d3 nop 1a
59.550.795 dong theo bién lai sé6 AA/2017/0021074 ngay 04/12/2018 cta Chi
cuc Thi hanh 4n Dan sy Quén 3, Thanh phé H6 Chi Minh; Cong ty C6 phan Pau
tu QC con phai ndp s tién 58.195.183 dong.
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An phi phic tham: Do sira mot phan ban 4an nén cong ty QC duoc hoan lai
2.000.000 dong theo bién lai tam ung thu an phi s0 AA/2019/0007880 ngay
01/10/2020 cua Chi cuc thi hanh &n Quéan 3, Thanh phd H6 Chi Minh.

Tir nhan dinh trén, hoi dong xét xtr chap nhan mot phan khang céo cia
nguyén don — Cong ty QC, stra mdt phan ban an so tham nhu y kién cia Vién
kiém sat nhan dan Thanh phd H6 Chi Minh.

Cac ndi dung khac, cac du’orng su khong khang cdo, Vién kiém sat khong
khéng nghi nén gilt nguyén &n so tham.

Vi cac 1é trén,
QUYET PINH

Ap dung khoan 2 Diéu 148; khoan 2 Diéu 308; Piéu 309; Piéu 313 Bo
luat T tung dan su; Piéu 138 va Diéu 146 Luat Xay dung; Piéu 306 Luat
Thuong mai; Piéu 26 Luat thi hanh an dan su nam 2008 (da sura d6i bo sung
nam 2014); Khoan 2, Khoan 6 Dleu 29 Nghi quyet s6 326/2016/UBTVQH14 ngay
30 thang 12 nam 2016 quy dinh vé muc thu, mién giam, thu, ndp, quan ly va st
dung 4an phi va 1& phi Toa an va Piém b Khoan 1 Piéu 13 Nghi quyét so:
01/2019/NQ-HDTP ngay 11/01/2019 ctiia Hoi dong Tham phan Toa an nhan dan
t6i cao;

Tuyén xu:

1. Chap nhan mot phan khang cao cua nguyén don Cong ty C6 phan Pau
tu QC

2. Stra mot phan ban 4n so tham.

3. Pinh chi mot phan yéu cau khoi kién cua Cong ty C6 phan Pau tu QC
vé viéc budc bi don Cong ty Co phan Xay dung B.S.B c6 trach nhiém thanh toan
cho nguyén don Cong ty C6 phan Pau Tu QC:

- Tién phat vi pham ctia Hop dong thi cong xay dyng sd B.S.B‘O84.’17/%l-
CT-AD/QUANCHI va cta Thoa thuan cam két hoan thanh géi thau so tién:
5.986.680.000 (ndm ty chin tram tam muoi sau triéu sau tram tam muoi ngan)
dong.

- 86 tién boi thudng thiét hai Cong ty QC (ghi nhén tai 17/2018/CV-B.S.B
ngay 30/3/2018 cua Cong ty C6 phan Xay dyng B.S.B) la: 16.077.230 (muoi
sdu triéu khong tram bay muoi bady bay ngan hai tram ba muoi) dong.

- Tién phat do cac 15i vi pham an toan lao dong cho Cong ty ¢ phan Pau
tu QC: 24.900.000 (hai muoi bon tri€u chin tram ngan) dong.

Tong cong: 6.027.657.230 (sau ty Kkhong tram hai muoi bay triéu sau tram
nam muoi bady ngan hai trdm ba muoi) dong.

4 Chép nhan mot phan yéu cau khoi kién cua nguyén don — Cong ty Co
phan Pau tu QC ve€ viéc budc bi don — Cong ty C6 phan Xay dung B.S.B phai
thanh toan so tién phat vi phat hop dong s6 B.S.‘BO8‘4.17/11—CT—AD/QUAN
CHI ngay 12/7/2017 la 771.689.250 dong va so tién boi thuong thiét hai hop
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dong 1a 583.922.770 dong; Tong cong la 1.355.612.020 (mdt ty ba trim ndm
muoi lam tri€u sdu trdm mudi hai ngan khong tram hai muo1) dong.

5. Khong chép nhan mot phan yéu cau khai kién ciia nguyén don Cong ty
Cb phan Dau tu QC yéu cau bi don — Cong ty C6 phan Xy dung B.S.B thanh
toan sb tién phat vi pham hop ddng s6 B.S.B084.17/11-CT-AD/QUAN CHI
ngay 12/7/2017 la 3.718.320.750 (ba ty bay tram mudi tam triéu ba tram hai
muoi ngan bay trim nim muoi) déng.

Thi hanh tai co quan thi hanh 4n dan su c6 tham quyén.

Ké tir ngay ¢ don yéu céu thi hanh an cua Cong ty C6 phan Pau tu QC
d6i voi cac khoan tién phai tra, néu Cong ty Cb phan Xay dung B.S.B chua thi
hanh s tién trén thi con phai chiu tién 131 theo murc 131 sut no qua han trung
binh trén thi trudng tai thoi diém thanh toan tuwong tmg voi thoi gian cham tra

6. V& an phi kinh doanh thuong mai so tham: Cong ty C6 phan Pau tu
QC phai chiu an phi la 117.746.980 (mét tram muoi bay triéu bay tram bon
muoi sau ngan chin trim tim muoi) dong, dugc can trir s6 tién tam Ung an phi
da ndp 1a 59.550.795 (ndm muoi chin triéu ndm tram ndm muoi ngan bay tram
chin muoi 1am) dong theo bién lai s6 AA/2017/0021074 ngay 04/12/2018 cia
Chi cuc Thi hanh 4n Dan sy Quan 3, Thanh phé H6 Chi Minh; Cong ty C6 phan
Pau tu QC con phai ndp s6 tién 58.195.183 (ndm muoi tam triéu mot tram chin
muoi 1am ngan mot trim tam muoi ba) dong.

Bi don — Cong ty Co phan Xay dung B.S.B chju 52.638.361 (nim muoi
hai triéu sau trim ba muoi tdm ngan ba trim sau muoi mot) dong

7. An phi phac thim: nguyén don Céng ty C6 phan Pau tu QC khong
phai chiu 4n phi nén duoc hoan lai 2.000.000 (hai triéu) dong theo bién lai tam
tmg thu an phi s6 AA/2019/0007880 ngay 01/10/2020 cua Chi cuc thi hanh an
Quan 3, Thanh phé H5 Chi Minh

Truong hop ban an, quyét dinh duoc thi hanh theo qui dinh tai Diéu 2
Luat Thi hanh an dan su thi nguoi duoc thi hanh an déan su, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh &n hodc bi cudng ché thi hanh an theo qui dinh tai cac Diéu 6, 7, 9 Luat
Thi hanh an dan sy; thoi hiéu thi hanh an duoc thuc hién theo qui dinh tai Diéu
30 Luat Thi hanh &n dan su.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

HOI PONG XET XU PHUC THAM

Cac Tham phan Tham phan-Chi toa phién toa

Ha Thanh Thiy Trwong Thi Thao Nguyén Thi Trinh
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TM. HQI PONG XET XU
Noi nhan: THAM PHAN - CHU TQA PHIEN TOA
- TAND T6i cao;
- TAND cép cao TP.HCM;
- VKSND cép cao TP.HCM;
- VKSND TP.HCM;
- TAND Quén 3;
- Chi cuc THADS Quén 3;
-Luu

Nguyén Thi Trinh
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HOI PONG XET XU PHUC THAM
Cac Tham phan Tham phan-Chii toa phién toa
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