TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH SOC TRANG Poc 1ap - Tw do - Hanh phuc

Ban 4n s6: 66/2018/DS-PT

Ngay: 16-5-2018

V& viéc: Chia thira ké theo phap luat
va cong nhan quyén s hitu nha &

’ _ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH SOC TRANG

- Thanh phan Hpi dong xét xir phiic thdm géom cd:

Tham phan - Chu toa phién toa: Ong Huynh Durc Khai

Cdc Tham phan: 1/. Ong Mai Thién K¢é

2/. Nguyén Vin Dii

- Thuw ky phién toa: Ba Tran Thi Kim Nhan, Thu ky Toa 4n nhan dan tinh
Soc Trang.
A - Dgi dién Vién Kiém sdt nhdn din tinh Soc Trang tham gia phién toa:
Ong Tran Van Nghiép, Kiém sat vién.

Ngay 16 thang 5 nam 2018, tai Try s¢ Toa an nhan dan tinh Soc Trang xet

xu phtc tham cong khai vu an thu 1y s6: 33/2018/TLPT-DS ngay 22 thang 3
nam 2018 vé viéc “Chia thira ké theo phap luat va cong nhan quyén sd hitu nha
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6.

Do ban an dan su so tham sé 10/2018/DS-ST ngay 09 thang 02 nim 2018
cua Toa an nhan dan thi xa N, tinh S bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xtr phuc tham sé: 53/2018/QPPT-DS
ngay 02 thang 4 nam 2018, giira cac duong su:

- Nguyén don: Ba Nguyén Thi T1, dia chi: Khdm X, Phuong Y, thi x N,
tinh S (c6 mat).

- Bi don:

1. Ba Nguyén Thi H1, dia chi: Khém X, Phuong Y, thi xa N, tinh S (c0
mat).

Nguoi bao vé quyén va loi ich hop phdap: Ong Nguyén Vian U, 1a Luat su
thuc hién trg giup phép ly cia Trung tam Trg giap phap 1y nha nudc tinh S (co
mat).

2. Ong Nguyén Vin H2, sinh nam 1961, dia chi: Khom X, Phuong Y, thi
xa N, tinh S (c6 mat).

- Nguoi co quyén loi, nghia vu lién quan:



1. Ba Nguyén Thi S, dia chi ct tra: Khém Z, Phudng Y, thi xi N, tinh S
(c6 mat).

2. Ba Nguyén Thi T2, dia chi ca tra: Khdm X, Phuong Y, thi xd N, tinh S
(c6 mat).

3. Ba HO Thi H3 (vang mit).

4. Ba Nguyén Thi Bich L (ving mit).

5. Chi Nguyén Thi Kim Al (ving mat).

6. Chi Nguyén Thi Kim A2, sinh nim 1994 (ving mit).

7. Anh Nguyén Minh D (ving mit).

Cung dia chi: Khom X, Phuong Y, thi xa N, tinh S.

8. Ong V6 Thanh T3, dia chi: Khdm X, Phuong Y, thi xd N, tinh S (ving
mat).

9. Ong Phan Thanh H4, dia chi: dudong H, Phuong L, Quan F, thanh ph
H (c6 mat).

10. Ba Tién Kim B1 (ving mit).

11. Ong Nguyén Van B2 (vang mat).

12. Ong Nguyén Kim P1 (vang mat).

13. Ong Nguyén Kim P2 (vang mat).

Cung dia chi: duong H, Khu phd J, phuong V, thanh phé R, tinh K.

14. Ong Nguyén Vin T4, dia chi: Khom Z, Phuong Y, thi xa N, tinh S (c6
mat).

- Ngwoi khang cdo: Cac bi don ba Nguyén Thi H1 va 6ng Nguyén Vin
H2.

NOI DUNG VU AN:

Tai don khoi kién ngay 03-71-2017 va trong qud trinh giai quyét vu dn,
nguyén don ba Nguyéen Thi T1 trinh bay:

Cha ba tén Nguyén Vin K (d3 chét nam 2010), me ba tén T6 Thi H5 (da
chét nam 2004). Cha me ba c6 06 nguoi con gom: (1) Ong Nguyén Vin X (di
chét nam 2007), c6 vo 1a ba Tién Kim B1 va c6 04 ngudi con tén Nguyén Vin
T4, Nguyén Vin B2, Nguyén Kim P1, Nguyén Kim P2; (2) ba Nguyén Thi H1;
(3) ba Nguyén Thi T1; (4) ba Nguyén Thi S; (5) ba Nguyén Thi T2; (6) 6ng
Nguyén Vin H2.

Trong qua trinh chung sdng, 6ng K va ba H5 c6 tao lap duoc 02 cin nha
va 02 phan dat gin lién tai thira s6 1 (thira mdi 1a thira s6 2), to ban d6 sb 3 (56
moi 1a s6 4), toa lac tai Khdm X, Phuong Y, thi xa N, tinh S, do cha ba 1a 6ng K
dai dién dung tén trong gidy chimg nhan quyén st dung dat, trong d6 ¢6 01 cin
nha do ba va ba H1 dang &, co dién tich khoang 71m®. Cian nha con lai do vo



chdng va cac con 6ng H2 &, c6 dién tich khoang 73m? (phan nha gin lién v6i dat
do vo chong 6ng H2 thao d& va xay dyng mdi hoan toan). Trude day 6ng H2 chi
str dung dé sira may ngoai mé séng, cit nha san, sau nay Nha nudc lam bo ké
nén 6ng H2 mai don dd qua dé bao chiém phan nha sau cua ba va c¢6 xdy nha vé
sinh trén phan dat bao chiém c6 dién tich khoang 29m?; con phan nha phia trudc
thi ba H1 don d6 bao chiém hon ntra cin nha.

Trudc ndm 1999, ba cung cha me va cac anh em séng chung trong 02 cin
nha nay, qua trinh chung séng cha me ba c6 mau thuan nén vao nam 1999 thi
Ban hoa giai Ap D, thi trdn N, huyén N (nay 1a Khém X, Phuong Y, thi x N),
tinh S hoa giai thong nhét giao cho ba, con ba tén T3 va me ba & cin nha hién
nay ba dang &; giao cho cha ba va 6ng H2 & cin nha hién nay vo chong 6ng H2
dang &; ba H1 va con ba H1 tén H4 chi la nguoi ¢ nho, vi trude day cha me cho
ba H1 ra riéng c6 nha ctra riéng nhung ba H1 d3 ban lay tién tiéu xai hét nén vé
xin & nho ciing voi ba vao ndm 1999. Do cha me chét khong dé lai di chic cho
ai tai san trén, dong thoi Gidy cho nha vinh vién lap ngay 09-4- 2003 chua hop
phap, vi chua c6 giay chiing nhan quyen sO hiru nha 6, nén ba yéu cau phén chla
thira ké theo phap luat 02 phan dat tai thira sé X (thira méi Y), to ban do sé6 M
(sé mao1 N), toa lac tai Khom X, PhuongY, thi xa N, tinh S va cdn nha do ba va
ba H1 dang &, ba yéu cau dugc nhan cin nha nay, nha dugc tinh tur giap 10 théng
xudng bd ké cia Nha nudc va yéu cau ba H1, con ba H1 tén H4 va 6ng H2 théo
do, di doi tai sn ra khoi nha ba, ba s& giao tra gid trj phan thira ké ma ba nhan
thira cho nhiing nguoi thira ké khac. Con nha ong H2 thi khong yéu cau chia, vi
6ng H2 di sira chita lai toan bd. Con viéc ba H1 ¢ sira chita mot phan nén nha
dang ¢, stra chita buc tuong phia trudc va xay birc tuong giap nha ba N 1a trong
qua trinh tranh chap, ba khong dong y tra gia tri sira chita nay cho ba H1.

Ba khong dong ¥ theo yéu cau cong nhan nha cua ba H1, ba khong yéu
cau giam dinh chit ky trong Gidy cho nha vinh vién 1ap ngay 09-4-2003, chir ky
do khong phai cua cha me ba. Ba khong c6 dem Gidy cho nha vinh vién di xéc
nhan, vi trudc ddy ba khong biét co Gidy cho nha vinh vién vi Gidy d6 do ba H1
tu lam gia, ty dem di xac nhan va cit gift, sau nay tranh chép vao nam 2015 ba
H1 méi dem ra dé di giam dinh chit ky ctia cha ba thi moi ngudi méi biét.

Bi don ba Nguyén Thi H1 ¢é don phan té trinh bay:

Vé cha me va céc anh em trong gia dinh ba thong nhat nhu ba T1 trinh
bay. Tir nho ba ¢ chung nha véi cha me va cac em, dén 16n 1én vi 10ng tham nén
da xay ra nhiéu viéc, dén ndm 2003 cha me ba c6 y tach ro1 02 can nha, mot bén
1a Nguyén Vin H2 & chung vé&i cha me, con mot bén 1a ba va con ba tén H4
cung v6i ba T1 va con ba T1 tén T3 &; ba T1 yéu cau chia nha va yéu cau me
con ba ra khoi nha ba khong dong ¥, vi nha ba dang & ¢6 gidy to cha me cho, ba
thué nguoi khac danh may to cho nha vinh vién va dem vé nha thi c6 mat ba T1
va cha, me ba, tit ca dong y ky tén, sau d6 ba dem dén cho 6ng Duong Vin L va
ong Lé Van T5 ky x4c nhan; ban chinh Gidy cho nha vinh vién do ba cat gii, khi
tranh chap vao nim 2015 méi dem ra thi moi nguoi moi biét, trude day ba



khong dem ra vi s¢ moi ngudi tranh chip; cha ba chua c6 gidy chimg nhan quyén
s& hitu nha 6.

Trudce day ong H2 stra chita may trén nha san phia dudi gidp song, nay
Nha nuéc da 1am bo ké budc thao d& hét chir khong phai tai phan nha sau ong
H2 bao chiém hién nay, viéc ong H2 bao chiém la khong ding; nha ong H2
dang & thi 6ng H2 da sua chira lai toan bd. Nha ba dang ¢ thi ba cling c6 stra
chira la1 mot phﬁn nén, ba nang nén cao 1én va 16t gach men.

Nay ba yéu cau Toa an cong nhan phan dit va nha ngang 04m chay dai
xubng bo ke theo t& cho nha vinh vién 1ap ngay 09—4—2003 1a thudc quyén sir
dung cua ba, theo do dac thuc té c6 dién tich 71,57m% mot phan thira s 1 (thira
mdi 2), to ban d6 s6 3 (sb méi 4), toa lac tai Khom X, Phu’ong Y, thi xa N, tinh S. Ba
khéng yéu cau tra gia trj phin nén nha ba da stra chita va birc tudng ba di xay.

Bi don éng Nguyén Van H2 trinh bay:

Vé cha me va cic anh chi em trong gia dinh nhu ba T1 trinh bay, 6ng
khong ddng ¥ chia thira ké theo yéu cau cua ba T1, nha cua ong thi 6ng & vi ong
d3 stra chita lai toan b nha vao ddu nam 2014; ba T1 yéu cau ong thao do, di
doi tai san tra lai phan nha sau 6ng ciing khong dong ¥, vi phan nha sau 6ng da
str dung dé stra chita may moc tir xua. Cac anh chi em ai ciing dugc cha me cho
nha va dat, riéng ba T1 thi chua duoc cho. To cho nha vinh vién 1ap ngay 09-4-
2003 khong phai chir ky cua cha me 6ng, 6ng khong yéu cau giam dinh chit ky
va 6ng cling khong dong ¥ véi yéu cau cong nhan nha cta ba H1.

Trudc day, ong khong hé biét c6 Gidy cho nha vinh vién, dén khi ¢6 tranh
chap vao nim 2015 ba H1 méi dem ra dé di giam dinh chir ky cta cha 6ng thi
moi ngudi moi biét; phan nha sau trudc day bi sip va di sta chira lai lac cha me
con song, nha vé sinh do ong xay dung sau nay. Nha 6ng ¢ tir xua dén nay ong
yéu cau giir nguyén, ong khong dong ¥ theo yéu cau ctia ba T1 va ba H1.

Nguoi c6 quyén loi, nghia vu lién quan ba Nguyén Thi S trinh bay:

Dbi véi To cho nha vinh vién ldp ngay 09-4-2003, trong gia dinh cac chi
em khong ai cong nhan 1a chir ky ciia cha me, hon nira noi dung Gidy cho nha
tén Nguyén Thi T1 va con tén V& Thanh T3 nhung ba H1 lai la nguoi nhan Gidy
cho nha 1a khong dung, ba H1 chi 1a ngudi ¢ tam trong nha cua ba T1 theo gidy
hoa gidi ndm 1999. Ba H1 da nhéan 01 can nha do cha me¢ cho va da ban lai cho
nguoi khac ldy tién cho con tén Phan Thanh H4 xay nha ¢ Sai Gon. Cac anh chi
em ai clting dugc cha me cho nha d4t, con ba T1 thi tir nho séng chung véi cha
me, chua duge cha me cho tai san, dén nim 1999 cha va me ba c6 mau thuin
nén théng nhat giao cho me con ba T1 song cing v4i me tai can nha ba T1 dang
0, con 6ng H2 song cung voi cha tai can nha vg chong 6 ‘ong H2 dang ¢; khi cha
me chét khong dé lai di chuc cho ai. Ba khong dong ¥ ddi vai yéu cau cong nhan
nha cua ba H1, vi chua co glay chimg nhén quyén so htru nha ¢ hop phap. Ba H1 tu
lam gia Gidy cho nha vinh vién rdi tu dem di xac nhan, luc d6 khong ai biét sau



nay tranh chap méi biét c6 Gidy cho nha vinh vién, ba khong yéu cau giam dinh
chir ky trong Gidy cho nha vinh vién, chit ky khéng phai ciia cha, me ba.

Pbi v6i can nha ong H2 dang & thi 6ng H2 d4 stra chira lai toan bo va ong
H2 don d0, xay nha vé sinh bao chiém phan nha phia sau cta ba T1, trudc day
6ng H2 chi str dung stra chita may phan nha san dudi mé song, nay Nha nudc da
lam bo ke budc thao dd hét chir khong phai tai phan nha 6ng H2 bao chiém hién
nay. Ba dong ¥ v6i yéu cau chia thira ké theo phap luat cua ba T1. Ba dong ¥
giao nha ba T1 dang ¢ cho ba T1 va 6ng H2 c6 trach nhiém thao d&, di doi tai
san tra lai phan nha phia sau cho ba T1, giao nha 6ng H2 dang & cho 6ng H2; ba
T1, 6ng H2 c6 trach nhiém tra gia tri nha dat cho nhiing nguoi thira ké khac.

Nguoi ¢é quyén loi, nghia vu lién quan ba Nguyén Thi T2 trinh bay:

V& cha me, cc anh chi em trong gia dinh dung nhu ba T1 trinh bay. Lic
con sdng cha me ba c6 dung tén quyén sir dung dat thira 1, to ban dd sd 3, dién
tich 110m?, trén dit c6 02 cin nha, toa lac tai Khém X, Phuong Y, thi xa N, tinh
S; khi cha me ba chét thi dé lai 02 can nha va dat néu trén cho 6ng H2 va ba T1
quan 1y, str dung, khong c6 dé lai di chuc cho ai hét. Qua trinh chung sdng giira
cha me ba c6 phat sinh mau thudn, nén chinh quyén dia phuong hoa giai cac bén
théng nhit giao cho me ba sdng clng véi me con ba T1 tai cin nha ba T1 dang
&, vao thoi diém nay ba H2 da ban nha cha me cho va xin vao ¢ dau cung vdi ba
T1; con 6ng H2 thi song clng véi cha tai nha 6ng H2 dang 6.

Qua trinh str dung thi 6ng H2 ¢6 don d6 va xay nha vé sinh bao chiém
qua phan nha phia sau cua ba T1; trudc ddy ong H2 chi sir dung sira chita may
phan nha san dudi mé song, nay Nha nudc di lam bo ké budc thao d& hét chir
khong phai tai phan nha 6ng H2 bao chiém hién nay.

Nay ba khong chip nhan yéu cau cong nhan nha ciia ba H1, ba yéu cau
chia thira ké theo phap luat 01 cin nha ba T1 va ba H1 dang & va 02 phan dat
lién ké do cha me ba dé lai, dong y giao nha cho ba T1, 6ng H2 c6 trach nhiém
thao dd, di doi tai san tra lai cho ba T1 phan nha phia sau; nha 6ng H2 dang ¢ thi
6ng H2 da stra chita lai toan bd nén khong yéu cau chia va déng ¥ giao nha nay
cho 0ng H2; nhitng ngudi nhén tai san cé trach nhi€ém giao tra gia tri cho nhiing
nguoi thira ké khac. Cac anh chi em ai cling dugc cha me cho nha dat, riéng ba
T1 thi chwa duogc cho, nén yéu cau chia cho ba T1 02 phan.

Nhitng nguoi ¢é quyén loi, nghia vu lién quan gém cdc éng, ba Tién Kim
B1, Nguyén Vin B2, Nguyén Kim P1 va Nguyén Kim P2 cing c6 y kién trinh
bay:

Ong Nguyén Vin X (Chét) 1a chéng ba B1, 6ng ba c6 04 nguoi con gf)m
cac 6ng T4, B2, P1 va P2; cha me chong ba B1 chét c6 dé lai 02 can nha va dat
gan lién toa lac tai Khom X, Phuong Y, thi xd N, tinh S, khong dé lai di chuc
cho ai; nay ba va cc con yéu cdu chia thira ké theo don khoi kién cuia ba T1.

~ Nguoi c6 quyén loi, nghia vu lién quan ba Hoé Thi H3 trinh bay: Ba thong
nhat vai 161 trinh bay cua chong ba 1a dng Nguyén Van H2.



Nguoi c6 quyén loi, nghia vu lién quan éng Nguyén Vian T4 trinh bay:

Ong dong y vo1 101 trinh bay va yéu ciu cta ba Nguyen Thi T1, Glay cho
nha vinh vién ba H1 cung cép la khong dung, 6ng khong dong Vv yéu cau cong
nhan nha cia ba H1. Khi chia thira ké thi me 6ng va cic em xin nhan phan cua
cha ong, d6ng ¥ giao nha cho ba T1, vi ba H1 trudc day di dugc 6ng ba cho nha
dat roi.

Tai ban 4n dan sy so tham s6 10/2018/DS-ST ngay 09 thang 02 nam 2018
cua Toa an nhan dan thi xa N, tinh S da quyét dinh nhu sau:

- Can ctr khoan 2 va 5 Diéu 26, khoan 1 Diéu 147, khoan 1 va 2 Diéu 165,
khoan 1 Diéu 166, diém b khoan 2 Diéu 227, khoan 1 va 3 Diéu 228, Piéu 271
va bidu 273 B0 luat td tung dan su ndm 2015; cac diéu 649, 650, 651 va 660 Bo
luat dan sy nim 2015; diém a khoan 1 Piéu 118, khoan 1 Piéu 122 Luat Nha ¢ nam
2014; cac diéu 167, 168 va 179 Luat Dat dai nam 2013; diém d khoan 1 Diéu 12,
diém a, b khoan 1 Piéu 24, khoan 5 Diéu 26, diém a khoan 1 Piéu 27 Nghi
quyét s6 326/2016/UBTVQH14, ngay 30-12-2016 cua Uy ban Thuong vu Qudc
hoi quy dinh vé murc thu, mién, giam, thu, ndp, quan ly va st dung an phi va 1¢
phi Toa an.

- Tuyén xu:

1. Khong chap nhan yéu cau phan té ctia ba Nguyén Thi H1 vé viéc yéu
cau cong nhan phan dat va nha ngang 04m chay dai xudng bd ké theo Td cho
nha vinh vién lap ngay 09-4-2003 14 thudc quyén sir dung cua ba, theo do dac
thuc t& c¢6 dién tich 71,57m?, mot phan thira s6 1 (thira méi 2), to ban do sb 3 (s
moi 4), toa lac tai Khom X, Phuong Y, thi xa N, tinh S.

2. Chap nhan yéu ciu chia thira ké theo phap luat ctia ba Nguyén Thi T1.
Giao cho ba Nguyén Thi T1 cin nha va dat gan lién (hién nay ba T1 dang 6),
theo do dac thuc té co dién tich 71,57m2, mot phﬁn thira s6 1 (thira méi 2), to ban
d6 s6 3 (s6 méi 4), toa lac tai Khom X, Phuong Y, thi xa N, tinh S. Phin dét 6 sb do tir
canh nhu sau: Huéng dong béc giap phan nha ong H2 dang ¢, c6 s6 do (08m +
9,63m) = 17,63m. Hudng tay bac giap bo ke, c6 s6 do 04m. Hudng tay nam giap
v6i ba Trang Thi My N, ¢6 s6 do (08m + 9,68m) = 17,68m. Hudng dong nam
giap v6i duong 3/2, c6 s6 do 3,86m.

Budc ba T1 c6 nghia vu tra gia tri tai san thira ké phan chénh 1éch thira cho ba
Nguyén Thi S s6 tién 103.748.777 dong (mét tram 1¢ ba triéu, bay tram bbn muoi tim
nghln bay trim bay muoi bay dong); tra cho ba Nguyén Thi H1 so tién 103.748.777
dong (Mot tram 1¢ ba triéu, bay tram bén muoi tim nghin, bay trim bay muoi bay
dong); tra cho ba Nguyén Thi T2 s6 tién 11.240.331 dong (mudi mét triéu, hai trim bén
muoi nghin, ba trim ba muoi mot dong).

Buoc ba Nguyén Thi H1 va 6ng Pham Thanh H4 don do, di doi tai san ra khoi
nha tra lai nha cho ba Nguyén Thi T1.

Budc ong H2 tra lai cho ba Nguyén Thi T1 phan nha sau va dat gin lién
ma ong da bao chiém, thugc mot phan thira so 1 (thira maéi 2), to ban do6 so 3 (S0 maéi



4), toa lac tai Khdm X, Phuong Y, thi xa N, tinh S. Phan dét ¢6 sb do tir canh nhur sau:
Huodng dong bac giap phan nha ong H2 dang 3, ¢6 s6 do 08m. Hudng tay bac
giap bo ke, c6 sd do 04m. Hudng tdy nam giap v6i ba Trang Thi My N, co6 s6 do
08m. Hudéng dong nam gidp véi nha ba T1 dang 6, c6 s6 do 4,10m.

Ong H2 ¢6 trach nhiém dap phé, thdo do nha vé sinh ngang 1,3m, dai
1,7m, cao 1,7m, tudong 10, c6 ham cau va cac tai san khéc di doi ra khoi phan
nha sau va dat gan lién dé tra cho ba T1.

3. Giao cho dng Nguyén Van H2 can nha va dat gan lién (hlen nay vo chong 6ng
H2 dang ¢), theo do dac thuc té co dién tich 71,43m®% mot phan thira sb 1 (thu’a méi
2), to ban d6 s6 3 (s6 méi 4), toa lac tai Khom X, Phuong Y, thi x3 N, tinh S. Phan dat
c6 sb do tir canh nhu sau: Huéng dong bic giap véi ba Tran Thi H6, cb sb do
17,57m. Hudng tay bic giap bo ke, co sd do 4,05m. Hudng tdy nam giap véi
nha ba T1 dang &, c6 sé do (08m + 9,63m) = 17,63m. Huéng déng nam giap véi
duong 3/2, co s6 do 4,15m.

Budc 6ng H2 c¢6 nghia vy tra gia tri tai san thira ké phan chénh léch thira cho ba
Nguyén Thi T2 s tién 92.508.446 dong (Chin muoi hai triéu, ndm trdm 1é tim nghin,
bén trim bbén muoi sau dong) va co nghia vu tra gia tri thira ké phan chénh léch thira
cho ba Tién Kim B1, anh Nguyén Van T4, anh Nguyén Vin B2, anh Nguyén Kim P1,
anh Nguyén Kim P2 13 103.748.777 dong (mdt trim 1& ba triéu, bay trim bén muoi tim
nghin, bay trim bay muoi bay dong).

(Pinh kém phiéu x4c nhan két qua do dac hién trang thira dat ngay 24-8-2017).

Ngoai ra, ban 4n so thim con quyét dinh vé trach nhiém chiu chi phi tham
dinh, dinh gia tai san; n phi so tham va thong bao quyén khang cao theo quy
dinh cua phap luat.

Ngay 26-02-2018, bi don ba Nguyén Thi H1 khang céo yéu cau Toa an
cap phuc tham xét xir chap nhan yéu cau phan td cta ba, cong nhan hop dong
tang cho quyén st dung dat va nha theo “Gidy cho nha vinh vién” ngay 09-4-
2003 va budc 6ng Nguyén Van H2 tra lai cho ba phan dat di bao chiém.

Ngay 26-02-2018, bi don ong Nguyen Vin H2 khang cdo yéu cau Toa an
cap phuc tham khong chap nhén y€u cau khoi kién cua nguyén don, khong chia
thira ké quyén sir dung dat ma gia dinh 6ng dang su dung, 6ng khong ddng ¥ tra
gia tri tai san thira ké 92.508.446d cho ba T2 va s tién 103.748.777d cho ba B1
va c4c con ba B1 1a cac ong T4, B2, P1, P2. Ong yéu cau Toa 4n giai quyét cong
nhan quyén st dung dit dién tich 103,83m” thira dat s6 19 1a cua éng.

Tai phién toa phtc tham, nguyén don ba Nguyen Thi T1 khong rut don
khoi kién; bi don ba Nguyén Thi H1 khong rat yéu cau phan t6 va van g1u
nguyén yéu cau khang cio; bi don ong Nguyén Vin H2 van giit nguyén ndi
dung don khang cdo. Nguoi bao vé quyén va loi ich hop phap cua bi don ba H1
dé nghi Hoi dong xét xir trung cau giam dinh chit ky tén cua ong Nguyen Van K
trong “Gidy cho nha vinh vién” ngay 09-4-2003 hoic stra ban an so tham theo



hudng chia cho ba H1 % (mdt nura) cén nha ba H1 va ba T1 dang ¢. Cac dwong
su khong ty thoa thuan dugc véi nhau vé viée gidi quyéet vu an.

Tai phién toa phtc tham, dai dién Vién kiém sat nhan dan tinh Soc Trang
nhén xét trong qua trinh giai quyét vu an & cap phuc tham Tham phan Chu toa
phién toa va Hoi ddng xét xtr da tudn theo phap luat t& tung, cac duong su da sO
d3 chap hanh ding quy dinh cua phap luat, riéng mot s6 nguoi o6 quyén, nghia
vu lién quan chwa chdp hanh ding quy dinh cua phap lut 13 vin ving mit tai
phién toa phic thim mic du di dugc Toa an triéu tip hop 18 lan thi hai; dong
thoi dé nghi Hoi ddng xét xir phuc thim khong chip nhan khang céo cua cac bi
don ba Nguyén Thi H1 va 6ng Nguyén Vin H2, gilt nguyén ban an dan su so
tham s6 10/2018/DS-ST ngay 09 thang 02 ndm 2018 cta Toa an nhan dan thi xa
N, tinh S.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li€u c6 trong ho so vu an dugc tham tra tai
phién toa va can cr vao két qua tranh luan tai phién toa, Hoi dong xét xir nhan
dinh:

[1] V& thu tuc t6 tung: Nhitng ngudi ¢6 quyén loi, nghia vu lién quan gdm
c4c 6ng, ba H6 Thi H3, Nguyén Thi Bich L, Nguyén Kim A1, Nguyén Thi Kim
A2, Nguyén Minh B, V5 Thanh T3, Tién Kim B1, Nguyén Vin B2, Nguyén
Kim P1 va Nguyén Kim P2 mic dU d3 dugc Toa an triéu tap hop 18 lan thir hai
dé tham gia phién toa nhung van ving mat khong rd Iy do. Vi vay, Hoi dong xét
xtr quyét dinh xét xir vang mat nhimg ngudi néu trén, theo quy dinh tai khoan 3
Diéu 296 Bo luat th tung dan sy nam 2015.

[2] V& noi dung:

[3] B6i v6i khang cdo cua bi don ba Nguyén Thi H1 vé viéc yéu cau Toa
an cap phuc tham xét xtr chap nhan yéu cau phan td cta ba, cong nhan hop dong
tang cho quyén st dung dit va nha theo “Gidy cho nha vinh vién” ngay 09-4-
2003 va budc 6ng Nguyén Van H2 tra lai cho ba phan dat di bao chiém.

[4] Xét thay, cac duong sy déu thira nhan 02 phan dét tai thira s6 1 (thira moi
s6 2), td ban do s6 3 (s6 méi 4) qua do dac thye t& ¢6 dién tich 1a 143m? toa lac tai
Khém X, Phuong Y, thi xd N, tinh S ¢6 ngudn gdc 13 ctia dng Nguyen Van K va ba
T6 Thi H5 va do 6ng K dai dién dimg tén trong Gidy chumg nhan quyén st dung dat
do UBND huyén T (nay 1a UBND thi xa N) cap ngay 27-11-2002. Trén dét c¢6 01 cin
nha do ba T1 cung véi ba H1 &, ¢6 dién tich 71,57m” va cin nha c6 dién tich 71,43m”
do vo chéng ong H2 sura chira lai toan bg va dang &, ngoai ra ong H2 con bao chiém
phan nha sau ba T1 dang & c6 dién tich 32,40m°. Ong K (chét nim 2010) va ba H5
(chét nam 2004) khong dé lai di chuc.

[5] Ba H1 cho rang nim 2003 dng K, ba H5 da cho ba phan dat dién tich
thue té 1a 71,57m? trong thira s6 1 (thira méi s 2) ¢6 1ap “Gidy cho nha vinh vién”
ngay 09-4-2003 c6 xac nhan cta Trudong ban nhan dan Khom X 1a 6ng Duong
Vin L va Pho Chu tich Uy ban nhan dan thi trin N 1a 6ng Lé Van T5. Tuy



nhién, éng Duong Van L trinh bay do duong su dem dén cho 6ng ky xac nhan, khi
d6 da c6 san chit ky cua ong K va ba H5, ba T1, ba H1 cht nhitng ngudi nay
khong c6 ky trudc mit ong (bat luc s6 140). Con dng Lé Van T5, Phé Chu tich
Uy ban nhén dan thi trin N lac bay gid ciing xac dinh ba T1 dem Gidy cho nha
vinh yién dén cho 6ng xac nhan, 6ng chi xac nhan chir ky ciia Trudng ban nhan
d@n Ap D, 6ng K, ba H5, ba H1, ba T1 déu khong co ky trude mat ong (but luc
s0 192).

[6] Trong qua trinh giai quyét vu an & cp so thdm céc duong su khong
co ai yeu cau giam dinh chit ky tén cta 6ng K va ba H5 trong “Gidy cho nha
vinh vién” ngay 09-4-2003 nén khong c6 du co s& két luan ong K, ba H5 c6 ky
tén vao Gidy cho nha vinh vién néu trén hay khong.

[7] Tuy nhién, ndi dung ctia “Gidy cho nha vinh vién” ngay 09-4-2003
khong rd rang vi khdng xac dinh vi tri cu thé ciia cin nha cling nhu chi thé duogc
nhan cho nha, mit khac, “Gidy cho ‘nha vinh Vién néu trén cing khong thé hién
cho tang nha dat ma chi “duoc quyen ¢ vinh Vlen khong dugc quyén sang ban”.
Pong thoi, can nha ¢ ba H1 yéu cau chua c6 gidy chimg nhan quyén s& hitu nén
khong duoc phép thuc hlen giao dich tang cho theo quy dinh ctua phap luat va
“Gidy cho nha vinh vién” ngay 09-4-2003 khong dugc cong chimg, chimg thyuc
theo quy dinh nén khong hop phap. Do do, yéu cau cong nhan nha cua ba H1 la
khong co cin ctr chap nhan, Toa an cdp so tham khong chap nhan yéu cau nay
cia ba la hoan toan ding quy dinh phap luat. Ba H1 khang cao nhung ciling
khéng cung cip thém duoc tai lidu, chimg ci nao khic dé ching minh cho
khang cdo cua ba la c6 can cu, ding quy dinh cia phap ludt nén khong co6 co s&
dé Hoi dong xét xir chap nhan.

[8] Vi céc 1y do trén, nén yéu cau ctia ba H1 va nguoi bao vé quyén va loi
ich hop phap cua ba H1 tai phién toa phic tham vé viéc trung cau giam dinh chi
ky tén cta 6ng Nguyen Van K trong “Glay cho nha vinh vién” ngay 09-4-2003
1a khong can thiét, nén khong duge Hoi dong xét xir phic thim chap nhan.

[9] Péi véi khang céo cua ong Nguyen Vin H2 vé viéc yéu cau Toa an
cap phuc tham khong chap nhan yeu cau khoi kién cua nguyén don, cong nhén
quyén st dung dit dién tich 103,83m” thira dit s6 19 1a cua 6ng.

[10] Xét thdy, nhu da nhan dinh & doan [4], cac duong su déu thira nhan
02 phan dét tai thira s6 1 (thira méi s6 2), to ban dd s6 3 (sé méi 4) ¢ ngudn goc
la ctua 6ng Nguyén Vian K va ba Té Thi H5. Ong H2 cho la do 6ng séng chung
vo1 cha me nén duogc cha me cho tang phﬁn dat dién tich 103,83m? tai thura s6 1
(thira m&i s6 2) trén, nhung cac anh em 6ng déu khong thira nhan va ong ciing
khong c6 tai li¢u, ching cr gi chirng minh viéc 6ng dugc cha me 1a 6ng K va ba
H5 cho tang ph?m dét trén. Can ct Diéu 649, Piéu 650, Diéu 651 va Diéu 660
Bo luat dan sy nim 2015 va Diéu 167, Diéu 168 va Diéu 179 Luat Dt dai ndm
2013, Toa an cdp so tham xét xtr chap nhan yéu cau khoi kién chia thira ké ddi
v6i can nha va 02 phan dat tai thira s6 1 (thira méi s6 2), to ban dd s6 3 (s6 méi
4) cho nhimg ngudi thira ké theo phap luat ctia 6ng Nguyén Vin K va ba T6 Thi



H5 1a hoan toan c6 can ctr, diing quy dinh cia phap luat. Ong H2 khang céo
nhung ciing khéng cung cap thém duge tai liu, chimg ctr gi dé chimg minh cho
khang cdo cua 6ng la co6 can cu, diing quy dinh cua phap luat nén khong co6 co so
dé Hoi dong xét xir chap nhan.

[11] Tuy nhién, ba H1 hién nay khong c6 chd & nao khac, nén can phai c6
thot gian dé ba H1 tim chd ¢ méi, vi vay, Ho1 dong xét xir stra mot phan ban an
so tham theo hudng cho ba H1 dugc quyen luu cu trong thoi gian 09 (chin)
thang ké tir khi ban an c6 hiéu luc phap luat dé ba H1 tim chd & mdi, 13 hop tinh,

hop ly.

[12] Ngoai ra, toa an cap so tham ghi ho ctia 6ng Phan Van H4 1a “Pham”
va khong quyet dinh ve trach nhi¢m trong truong hop cham thi hanh an la khong
ding va ¢ thiéu sot, cap phuc tham sé di€u chinh va bo sung cho dtng va day
du.

[13] DGi voi yéu cau ciia ba H1 tai phién toa phic tham vé viée yéu cau
dugc nhén %2 can nha, xet thay, can nha néu trén co6 dién tich khong 16, chiéu
ngang chi 04 mét, hai bén déu giap nha cta ngudi khac, phia sau thi giap bo ke

song, nén khong thé chia d6i can nha, vi vdy yéu cau néu trén cua ba H1 khéng
c6 co s& dé chap nhan.

[14] Qua nhitng phén tich nhu da néu trén, sau khi da thao luén va nghi
an, Hoi dong xét xtr théng nhat khong chap nhan khang cdo cua cac bi don ba
Nguyén Thi H1 va 6ng Nguyén Vin H2.

[15] Pé nghi cta Kiém sat vién dai dién Vién kiém sat nhan dan tinh Séc
Trang tai phién toa phiic tham vé viéc khong chap nhan toan bo khang céo cia
cac bi don ba Nguyén Thi H1 va 6ng Nguyén Vin H2 13 ¢6 co s chap nhan. Dé
nghi néu trén ctia nguoi bao vé quyén va loi ich hop phap cua bi don ba H1 13
khong c6 co so dé chap nhan.

[16] Cac phan khac cta ban an so tham do khong bi khang cao, khang
nghi nén Héi dong xét xtir khong dat ra xem xét lai va da co6 hiéu luc phap luat ké
tor ngay hét thoi han khang céo, khang nghi.

[17] V& an phi dan su phtic thim: Do khang cdo khong dugce Toa an cip
phtc thim chap nhan, nén nguoi khang cio 1a ong Nguyén Van H2 phai chiu an
phi phuc tham theo quy dinh tai Khoan 1 Piéu 148 Bo luat to tung dan sy nim
2015. Do ba H1 1a nguoi cao tudi nén duge mién ndp tién an phi dan su phuc
tham theo quy dinh tai Khoan 1 Diéu 148 B0 luat to tung dan sy nam 2015 va
Piém d khoan 1 Piéu 12 va khoan 1 Diéu 29 cta Nghi quyét sb
326/2016/UBTVQH14 ngay 30-12-2016 caa Uy ban Thuong vu Qudc hoi quy
dinh vé murc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va 1é phi Toa
an.

Vi cdc lé trén;

QUYET PINH:
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Cin ctr khoan 2 DPiéu 308 va khoan 6 Diéu 313 Bo luat té tung dan sy nam
2015; diém & khoan 1 Piéu 12 va khoan 1 va 2 Diéu 29 cua Nghi quyét sb
326/2016/UBTVQH14, ngay 30-12-2016 cua Uy ban Thudng vu Qudc hoi quy
dinh vé muc thu, mién, gidm, thu, ndp, quan ly va str dung an phi va I¢ phi Toa
an.

|. Khong chip nhan khang céo cta bi don ba Nguyén Thi H1 va 6éng
Nguyén Vin H2.

Stra mot phan ban an dan sy so thim sé 10/2018/DS-ST ngay 09 thang 02
niam 2018 ctia Toa 4n nhan dan thi xa N, tinh S theo huéng cho phép ba Nguyén
Thi H1 dugc quyén luu cu trong thoi gian 09 (chin) thang ké tir ngdy ban an co
hi¢u luc phap luét.

Ban an so tham dugc tuyén lai nhu sau:

1/. Khong chap nhan yéu cdu phan td cua bi don ba Nguyén Thi H1 vé
viéc yéu cau cong nhan phan dit va nha ngang 04m chay dai xudng bo ke theo
To cho nha vinh vién lap ngay 09- 4 2003 la thudc quyen sur dung cua ba, theo
do dac thue té c6 dién tich 71 57m , mot phan thira s0 1 (thira mai s6 2), to ban do
s0 3 (s6 mai 4), toa lac tai Khom X, Phub’ng Y, thi xd N, tinh S.

2/. Chap nhén yéu cau chia thira ké theo phap lut cua nguyén don ba
Nguyén Thi T1. Giao cho ba Nguyén Thi T1 cin nha va dat gan lién (hién nay
ba T1 dang &), theo do dac thuc té co dién tich 71,57m?, mot phén thira s 1 (thira
m6i 80 2), o ban d0 0 3 (s0 mdi 4), toa lac tai Khém X, Phuong Y, thi xa N, tinh S.
Phan dat c6 s6 do tir canh nhu sau: Huéng Pong Bac giap phan nha 6ng H2 dang 0,
c¢6 s6 do (08m + 9,63m) = 17,63m. Hudng Tay Biac giap bo ke, cd s6 do 04m.
Huéng Tay Nam gidp véi nha, dat cua ba Trang Thi My N, c6 s6 do (08m +
9,68m) = 17,68m. Hudng Bong Nam giap vdi duong 3/2, co sé do 3,86m.

Budc ba T1 c6 nghia vu tra gia tri tai san thira ké cho ba Nguyén Thi S sd tién
103.748.777 dong (Mot trdm 1é ba triéu, bay trim bén muoi tdm nghin, bay trim bay
muoi bay dong); tra cho ba Nguyén Thi H1 s tién 103.748.777 dong (mét tram 1é ba
triéu, bay trim bon muoi tim nghin, bay trim bay muoi bay dong); tra cho ba Nguyén
Thi T2 sO tién 11.240.331 déng (Muoi mot triéu, hai tram bdn muoi nghin, ba trdm ba
muoi mot dong).

Khi ban an c6 hiéu lyc phap luat, ké tir ngay cac ba Nguyén Thi S, Nguyén Thi
H1 va Nguyén Thi T2 c6 don yéu cau thi hanh 4n thi hang thang ba Nguyen Thi T1 con

phai tra 13i cho cac ba S, H1 va T2 theo muc 1i suat 10%/nam ddi véi s6 tién cham thi
hanh an.

Budc ba Nguyén Thi H1 va éng Phan Thanh H4 don db, di doi tai san ra khoi
nha dé giao nha néu trén cho ba Nguyén Thi T1 trong thdi gian 09 (chin) thang ké tir
ngay ban an nay c6 hiéu luc phap luat.

Budc bi don 6ng Nguyén Vian H2 tra lai cho ba Nguyén Thi T1 phan nha
sau va dat gan lién, thudc mot phan thira s 1 (thira méi s6 2), to ban d6 s6 3 (s6 moi
4), toa lac tai Khém X, Phuong Y, thi xd N, tinh S. Phan dt c¢6 s6 do ttr canh nhu sau:
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Huorng boéng Bac giap phan nha ong H2 dang &, c6 s6 do 08m. Huéng Tay Bac
giap bo ke, co s6 do 04m. Huéng Tay Nam gidp v6i nha, dat cua ba Trang Thi
My N, c6 s6 do 08m. Huéng Péng Nam giap véi nha ba T1 dang 0, co sd do
4,10m.

C)ng H2 c6 trach nhiém gieflp phé, thdo d& nha v¢ sinh ngang 1,3m, Qéi
1,7m, cao 1,,7m,, tuc‘rpg 170, co hﬁm cau va cég tai san khac di doi ra khoi phan
nha sau va dat gan lién dé tra dat cho ba Nguyén Thi T1.

3/. Giao cho 6ng Nguyén Van H2 cin nha va dat gan lién (hién nay vo chong
6ng H2 dang &), theo do dac thuc té co dién tich 71 43m?, mot phan thira s6 1 (thira
méi s6 2), td ban do s 3 (56 mdi 4), toa lac tai Khdm X, Phudng Y, thi xa N, tinh S.
Phan dét c6 s6 do tir canh nhu sau: Hudng DOng Béc giap voi nha ba Tran Thi H6,
c6 sd do 17,57m. Hudng Tay Bic giap bo ke, ¢ sb do 4,05m. Huéng Tay Nam
giap v6i nha ba T1 dang &, ¢6 s6 do (08m + 9,63m) = 17,63m. Huéng Pong
Nam giap v6i dudng 3/2, c6 s6 do 4,15m.

Budc ong H2 co nghia vu tra gia tri tai san thira ké cho ba Nguyén Thi T2 sb
tién 92.508.446 dong (chin muoi hai triéu, ndm trim 1¢ tam nghin, bén trim bon muoi
sau dong) va co nghia vu tra gié tri thira ké cho cac dng, ba Tién Kim B1, Nguyén Vin
T4, Nguyén Vian B2, Nguyén Kim P1 va Nguyén Kim P2 s tién 103.748.777 dong
(MGt trim 1é ba triéu, bay trim bén muoi tim nghin, bay trim bay muoi bay dong).

Khi ban an c6 hiéu lyc phap luat, ké tir ngy cac ong, ba Nguyén Thi T2, Tién
Kim B1, Nguyén Vin T4, Nguyén Vin B2, Nguyén Kim P1 va Nguyén Kim P2 c6 don
yéu cau thi hanh an thi hang thang ong Nguyén Van H2 con phai tra 14i cho cac 6ng, ba
T4, B1, T3, B2, P1 va P2 theo muic l4i suat 10%/nam ddi vi so tién cham thi hanh an.

(Kém phiéu x4c nhan két qua do dac hién trang thira dat ngay 24-8-2017).

II. Cac phﬁn khéc trong phan Quyét dinh ctia ban an so tham néu trén khong ghi
trong phan Quyét dinh nay, c¢6 hi¢u lyc thi hanh.

[11. V& an phi dan sy phiic tham:

- Ong Nguyén Van H2 phai chiu 300.000d (ba tram ngan dong) an phi
dan sy phuc tham. Khau trir s6 tién 300.000d (ba tram ngan dong) tam Gmg an
phi phic tham dé nfp tai Chi cuc Thi hanh 4n dén sy thi xa N, tinh S theo bién
lai thu tam tng an phi, 1¢ phi Toa an s6 0001323 ngay 26-02-2018, 6ng H2 da
ndp du an phi phic tham.

- Ba Nguyén Thi H1 duogc mién ndp tién &n phi dan sy phiic tham.

Ban an phuc tham nay c6 hiéu lyc phap luat ké tir ngay tuyén an.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh
an dan sy (duoc stra ddi, bo sung nim 2014) thi nguoi dugce thi hanh an dan su,
nguoi phai thi hanh an dan sy ¢ quyén thoa thudn thi hanh 4n, quyén yéu cau
thi hanh a}n tu nguyén thi hanh an hoic bi cudng ché thi hanh an theo quy dinh
tai cac diéu 6, 7, 7a, 7b va 9 Luélt thi hanh an dan su; tho1 hiéu thi hanh an duoc
thuc hién theo quy dinh tai Biéu 30 Luat thi hanh an dan sy.
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TM. HQOI PONG XET XU PHUC THAM

Noi nhin: THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Séc Trang;

- TAND thi xa N;

- Chi cuc THADS tx. N;

- VKSND thij xa N; (ba ky)

- Cac duong su;
- Luu ho so vu an.

Huynh DPire Khai
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