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TOA AN NHAN DAN THANH PHO HAI PHONG

- Véi thanh phdn Hpi dong xét xir phiic thim gom cé:

Tham phén - Chii toa phién tod: Ba Vii Thi Thu Ha

Cdc Thiam phdn:

Ong Nguyén Van Duong

Ong Luong Ngoc Diing

- Thw ky phién toa: Ba Pham Thi Mai Phuong - Thu ky Toa &n nhan dan
thanh ph6 Hai Phong.

- Pgi di¢n Vién Kiém sdt nhan din thanh pho Hai Phong tham gia phién
tda: Ba Ngo Kiéu Dang - Kiém sat vién.

Ngay 25 thang 6 nim 2020, tai tru s& Toa an nhan dan thanh phd Hai Phong,
xét xtr phuc tham cong khai vu 4n thu Iy s6 07/2020/TLPT-LD ngay 20 thang 02
nam 2020 vé viéc tranh chip vé bao hiém x4 hoi, bao hiém y té, bao hiém that
nghiép va trg cap thoi viéc khi chim dit hop dong lao dong.

Do Ban an lao dong so tham s 05/2019/LD-ST ngay 14 thang 11 nim 2019
ctia Toa an nhan dan quan DK, thanh phé Hai Phong bi khang cdo.

Theo Quyét dinh dwa vu an ra xét xu sd 15/2020/QD-PT ngay 15 thang 5
nam 2020, Quyét dinh hodn phién toa sb 20/2020/QD-PT ngay 05 thang 6 nim
2020, gifra cac duong su:

- Nguyén don: Chi Quach Thi L, sinh nam 1990; noi cu tru: T6 dan phé TG,
phuong HT, quan DK, thanh phb Hai Phong; vang mat.

Ngueoi dai dién hop phép ciia nguyén don: Ong Pham Vian H, noi cu tra: T6
18, cum 3, phuong NS, quan KA, thanh phé Héi Phong; V'Zing mat - c6 don xin xét
XU vang mit



- Bi don: Cong ty TNHH DV (viét tat 1a Cong ty PV); dia chi tru so: Sb
1166 NBK, phuong PH 2, quan HA, thanh phd Hai Phong.

Nguoi dai dién hop phdp ciia bi don: Ong Poan Anh T, chirc vu: Phé Giam
dbc phu trach Nha may Giay LD - Cong ty TNHH PV (theo Gidy uy quyén sb
51/GUQ-DBV ngay 14/05/2020); c6 mat.

- Ngwoi c6 quyén loi, nghia vy lién quan: BHXH thanh phd Hai Phong; dia
chi tru sé: SO 2A Thét Khé, quan Hong Bang, thanh phd Hai Phong

Ngueoi dai dién hop phdp cia BHXH thanh phé Hai Phong: Ba Pinh Thi
Lan H1, chiic vu: Truong phong Quan ly thu; 6ng Pham Van M, chuc vu: Pho
Trudng phong Quan 1y thu; ba Nguyén Thi Quynh T; chirc vu: Pho truéng phong
Quan 1y thu; déu co dia chi: S6 2A Théat Khé, quan Hong Bang, thanh phd Hai
Phong (theo Gidy Uy quyén sé 1656/UQ-BXH ngay 22/8/2019); déu vang mat.

- Nguoi khang cao: Chi Quach Thi L 1a Nguyén don.

NOI DUNG VU AN:

Tém tit ndi dung vu an, quyét dinh cua Toa an cép so thAm, ndi dung khang
cao:

Theo don khoi kién, don sika doi bo sung nguyén don phia trinh bay:

Ngay 21/10/2015, chi Quach Thi L dwoc nhan vao lam viéc tai nha may Gidy
LD thuéc Cong ty TNHH DV, ngay 08/8/2018 Chi L nghi viéc theo Quyét dinh chim
dit hop dong lao dong (viét tat 1a HPLD) sb 74 ngay 14/7/2018 ctia Giam déc Cong
ty TNHH DV. Trong s6 bao hiém xa hoi ctia Chi L thé hién Chi L chi tham gia dong
bao hiém xa hoi tir thang 12/2017 dén hét thang 6/2018. Tién luong lam cin ctr dong
BHXH, BHYT, BHTN nim 2017 1a 4.012.500 dong, nim 2018 13 4.258.600 dong,
ngoai ra Chij L khong dugc nhan tién lwong cta thang 7/2018 va khong duoc nhin ché
d6 tro cap thoi viée nén Chi L khoi kién yéu cau:

1. Bugc Cong ty DV phai truy dong BHXH, BHYT, BHTN tir thang 10/2015
dén hét thang 11/2017.

2. Pong b sung s tién dong BHXH, BHYT, BHTN con thiéu trong cac thang
tir thang 12/2017 dén hét thang 6/2018.

3. Tra tién luong thang 6/2018 1 7.350.000 dong va lii do chidm tra lwong tir
thang 6/2018 dén ngay xét xir so tham

4. Yéu cau Cong ty phai tra tién tro cip thoi viéc cho Chi L hodc phai bdi
thuong khoan tro cap that nghiép déng ra Chi L dwoc huong trong thoi gian 33 thang

5. Yéu cau co quan Bao hiém x4 hoi thanh phd Hai Phong c6 trach nhiém truy
thu s tién do Coéng ty TNHH DV trdn dong, dong thiéu tién Bao hiém xa hoi, BHYT,
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BHTN, BHTN-BNN cho quy BHXH va cap lai s6 BHXH cho ba Ly theo quy dinh
cua phap luat.

Ngwoi dai dién theo 1ty quyén cia bi don Cong ty TNHH PV trinh bay:

1. Bbi véi yéu cau truy ndp BHXH cho Chi L: Cong ty xac nhan Chi L ¢d lam
viéc tai nha may gidy LD thudc Cong ty TNHH BV ngay 21/10/2015 (trong d6 c6
thoi gian hoc nghé 01 thang tir 21/10/2015 dén 21/11/2015), theo quy dinh Chi L
duoc tham gia bao hiém xa hoi tir ngay 01/12/2015 nhung do so xuét, Céng ty chua
lap danh sach tham gia BHXH cho Chi L, nén cong ty dong ¥ déng bd sung BHXH,
BHYT, BHTN cho Chi L trong thoi gian tir thang 12/2015 dén thang 11/2017 tong
cong 1a 24 thang, Cong ty s& co trach nhiém déng cho nguoi lao dong sb tién trén cho
Béo hiém x4 hoi thanh phd Hai Phong dé dam bao quyén loi cua nguoi lao dong. Bén
canh d6 cong ty ciing yéu cau ngudi lao dong phai dong cho Bao hiém x3 hoi thanh
phd Hai Phong s6 tién tuong duong véi 10,5% tién lwong ngudi lao dong phai ndp
cho 24 thang trén dé cong ty hoan thién thi tuc xin dong b sung bao hiém cho Chi L
trong thot gian trén.

2. Pbi voi yéu cau tra tién luong thang 6/2018 14 7.350.000 dong va tién 1ai cta
viéc cham tra luong thang 6/2018: Trong thang 6/2018 Chi L 1am viéc tir ngay 01 dén
ngdy 25 tong 1a 21 ngdy lam viéc, theo hop ddng lao dong thi lvong ctia Chi L 1a
4.258.600 dong, do Chi L chua lam hét thang 6/2018 da tu y nghi viéc nén cong ty
chua chi tra lvong cta nhitng ngay lam viéc trong thang 6/2018 ctia Chi L vi vay cong
ty dong ¥ tra luong cua thang 6 cho Chi L bang 1 thang luong nhu dé thoa thudn trong
phu lyc hop dong 1a 4.258.600 dong va tién 14i cham tra theo quy dinh cta phap luat.

3. Pbi voi muc lwong dong BHXH tir thang 12/2017 dén hét thang 6/2018,
Cong ty da can clr vao muc luong thoa thuan trén hop dong lao dong ky giira Chi L va
Cong ty d¢é dong BHXH 1a dung nén khong c6 cin ctr chap nhan theo yéu ciu cua
nguyén don. Riéng dbi v6i nam 2017, theo phu luc hop déng lao dong thi Chi L duoc
phu cép tién ning nhoc ddc hai 14 5% nhung do so xuit cong ty méi dong BHXH cho
Chi L theo murc lwong ghi trén hop dong vi vay cong ty dong ¥ dong bd sung BHXH
cho Chi L d6i v6i 5% phu cap luong theo quy dinh ctia phap luét.

4. D6i voi yéu cau Cong ty phai tra tién trg cdp thoi viée cho Chi L hodc phai
boi thudong khoan tro cap thit nghiep dang ra Chi L dugc huong trong thoi gian 33
thang: Cong ty da dong v dong bd sung thoi glan tham gia bao hiém that nghiép cho
Chi L nén khong dong y yéu cau vé viéc tra tién tro cap thoi viéc va boi thuong tién
tro cap that nghiép cua Chi L.

Trong qud trinh gidi quyét vu dn nguoi cé quyén loi, nghia vu lién quan 1a Bdo
hiém xd héi thanh phé Hai Phong trinh bay:

Ngudi lao dong c6 hop dong lao dong tir da 03 thang trd 1én (trude thoi diém
01/01/2018), c6 di lam, c¢6 huong luong thudc dbi twong bat budc phai tham gia
BHXH, BHYT, BHTN theo quy dinh. Cin ctr vao Hop ddng lao dong ky gitta giita
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Chi L va Cong ty TNHH DV thi truong hop Chi L thudc dbi tuong phai tham gia
BHXH, BHYT, BHTN theo quy dinh. Muc dong BHXH, BHYT, BHTN duoc tinh
trén mirc lvong theo hop dong lao dong, cu thé 1a luong va cac khoan phu cap luong.
Néu c6 can cir xac dinh ngudi str dung lao dong va ngudi lao dong thude trudng hop
phai dong BHXH, BHYT, BHTN thi dé nghi Toa 4n can cit vao quy dinh cia phap
ludt yéu cau Nguoi st dung lao dong va nguoi lao dong dong BHXH, BHYT, BHTN
theo diing quy dinh. Sau khi nguoi str dung lao dong va nguoi lao dong dong BHXH,
BHYT, BHTN theo quy dinh thi Bao hiém xa hoi thanh phd Hai Phong sé cap lai s6
bao hiém x4 hoi cho Chi L theo quy dinh ctia phép luat.

Vi ndi dung trén, Toa 4n nhan dan quan DK da quyét dinh:

Cin ctr Piéu 32, Piéu 35, diém a khoan 1 Diéu 39, khoan 1 Diéu 227, Diéu
228 Bo luat T tung dan su; cac Diéu 357, 468 Bo luat Dan su; Diéu 48, Diéu 186
Bo luat Lao dong; cac Diéu 91, 92, 94 Luat BHXH niam 2006; cac Diéu 85, 86, 87,
80 Luat BHXH nim 2016; Nghi dinh 05/2015/ND-CP; Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban thudng vu Qudc hoi

Xtr: Chap nhan mot phan yéu cau khai kién ctia nguyén don vé viéc yéu cau
Cong ty TNHH DV phai truy dong BHXH, BHYT chua dong cho nguoi lao dong
tuong ng v6i thoi gian chua dong va chi tra tién trg cap that nghiép cho chi Quach
Thi L. Budc Cong ty TNHH DV phai ndp bd sung BHXH, BHYT ctia chi Quéach Thi
L cho Bao hiém xa hoi thanh phd Hai Phong tir thoi gian thang 12 nam 2015 dén hét
thang 12 nim 2017 nhu sau: Nam 2015: 01 thang x 3.317.000 dong x 22% = 729.740
dong; Nam 2016: 12 thang x 3.745.000 dong x 22% = 9.886.800 dong; Tir thang 01
dén thang 11 nam 2017: 11 thang x 4.213.125 d6ng x 22% = 10.195.762 dong; Thang
12 nam 2017: 200.625 dong x 22% x 01 thang = 44.137 dong; Téng cong =
20.856.400 dong. Budc Chi L phai dong tién BHXH tuong dwong véi 24 thang cho
Bao hiém xi hoi thanh phd Hai Phong cu thé nhu sau: Nam 2015: 01 thang x
3.317.000 dong x 10,5% = 348.285 dong; Nam 2016: 12 thang x 3.745.000 dong x
10,5% = 4.718.700 dong; Tir thang 01 dén thang 11 ndm 2017: 11 thang x 4.012.500
dong x10,5% = 4.866.160 dong; Thang 12 nam 2017: 200.625 dong x 10,5% x 01
thang = 21.065 dong; Tong cong -9.954.210 ddng.

Cong ty TNHH BV va Chi L con phai chiu 13i suat do cham déng BHXH véi
lai suat theo quy dinh ctia phap luat BHXH tuong tng véi thdi gian chdm dong.
Khoan tién nay duoc thi hanh ngay méc du c6 thé bi khang céo, khang nghi.

Budc Cong ty TNHH DBV phai tra lvong cta thang 6/2018 cho chi Quach Thi L
12 4.258.600 dong va 603.300 dong tién 13i cham tra tinh tir thang 7/2018 dén ngay xét
xtr so tham. Budc COng ty TNHH DV phai tra tién tro cp thoi viéc cho chi Quach
Thi L 14 1.064.650 dong va 141.950 ddng tién 13i cham tra tinh tir thang 7/2018 dén
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ngdy xét xir so tham. Tong cong Cong ty TNHH DV phai tra cho chi Quach Thi L 1a
6.033.000 dong.

Ngoai ra ban an con tuyén vé an phi, 13i suat d6i véi khoan tién cham thi
hanh 4n va quyén khang céo cua cac duong su.

Sau khi xét xir so tham, ngdy 24/12/2019, Tda an nhan dan quin DK di
nhan duoc Pon khang céo khong dé ngay cia chi Quach Thi L. Viéc khang céo
ciia Chi L 13 qua thoi han theo quy dinh tai Pidu 273 B6 luat T tung dan su, tuy
nhién, sau khi xem xét Iy do khang cdo qua han, Toa 4n nhan dan thanh phd Hai
Phong dd chip nhan viéc khang co qua han ctia Ly. Theo d6, viéc khang céo cla
chi Quach Thi L duoc xem xét, giai quyét. Noi dung khang cdo ciia nguyén don:
Khang céo toan bd Ban an so tham sb 05 ngay 14/11/2019 cua Tda an nhan dan
quan DK do Ban 4n so tham d4 c6 vi pham nghiém trong vé té tung, sai 1am trong
viéc danh gia, str dung tai liéu, ching cr va ap dung phép luat; dé nghi Toa an cip
phuc tham hay Ban an so thim va chuyén hd so vu 4n cho Tda an cdp so tham giai
quyét lai.

Tai phién toa phiic tham:

- Nguoi dai dién hop phdp ciia nguyén don ving mdt va c¢é ban Ludn ci thé
hién quan diém:

Thir nhat, Béan an so thAm da vi pham td tung dac bi¢t nghiém trong; boi:

+ Ngudi co quyén loi, nghia vu lién quan 1a BHXH thanh ph Hai Phong
khong tham gia t6 tung: Toa an da bo sung BHXH thanh phé Hai Phong tham gia
t6 tung 1a ngudi co quyén loi, nghia vu lién quan nhung BHXH thanh phd khong
c6 “y kién bang van ban d6i v6i yéu cau khoi kién ctia nguyén don”; ba Pinh Thi
Lan H1, Nguyén Thi Quynh C va 6ng Pham Vin M khong phai ngudi dai dién hop
phap cia BHXH thanh phd bdi hd so vu 4n khong ¢6 van ban iy quyén va viée uy
quyén duoc dung chung cho it nhat 06 vu an khac nhau. Trong subt qua trinh giai
quyét vu an va tai phién toa, cac 6ng M, ba C, H1 déu ving mat nhung Toa an
khong cé bt ky bién phap nao budéc BHXH phai thuc hién quyén, nghia vu cta
duong su. Van ban ty quyén (néu c6) duoc lap trude ngdy BHXH thanh phd tham
gia t tung 01 thang 28 ngay va tai Bién ban cong khai chimg ¢t khong c6 tai liéu
nay.

+ Toa an khong giai quyét hét yéu cau ctia nguyén don: Trong don khoi
kién, Chi L yéu ciu BHXH c6 trach nhiém truy thu s6 tién do Cong ty tron dong,
dong thiéu BHXH, BHYT, BHTN, BHTNLD-BNN; cip lai s bao hiém xa hoi
cho Chi L nhung BHXH khong c6 ¥ kién vé yéu cau nay cua Chi L va Bén an ciing
khéng giai quyét yéu cau nay cua Chi L din dén Ban an khong thé thi hanh duoc.
Toda an chi giai quyét yéu cau bi don c6 trach nhiém truy dong sé tién BHXH con
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thiéu tir thang 10/2015 dén thang 11/2017 ma khéng giai quyét yéu cau truy dong
s6 tien BHXH con thiéu tir thang 12/2017 dén thang 6/2018. Vu 4n duoc xét xir
ngay 14/11/2019 nhung dén ngay 13/12/2019 Chi L méi nhan dugc Ban an hon
nita, ndi dung Ban an khong rd rang nén Chi L dd c6 don dé nghi giai thich Ban an
nhung khong dugc Toa an giai thich.

+ Toa 4n dua vu an ra xét xtr khong can tai liéu ching ct: Nguyén don
khong dugc tiép can tai liéu, ching ctr mac du da c6 don dé nghi sao chup tai li€u
nhung dén nay Toa an khong thong bao cho ong dé thuc hién viée sao chup. Phién
hop cong khai chting cir chua c6 tai liéu, chimg ct, cac bén duong sy vang mit nén
khong thé thuc hién phién hop. Tai phién hop ngay 08/10/2019, nguyén don da dé
nghi Toa an yéu cdu BHXH thanh phd, bj don cung cap mot sb tai liéu 1 vin ban
néu y kién va cac Hop ddng hoc nghé, Hop dong lao dong, thang bang luwong...
nhung Tda 4n lai ra Quyét dinh xét xtr ngay. Vu an duge xét xir nhung hd so vu an
khong c6 tai liéu, chimg cir ndo nén nguyén don di nhiéu 1an dé nghi hodn phién
toa dé cac bén cung cap tai liéu, chimg ctr. Tuy nhién mic du hd so vu an khong co
tai liéu, chimg ctr nhung Tda an van xét xir theo hudng tudc doat quyén va loi ich
hop phép ctiia nguoi lao dong.

+ Nghia vy chirmg minh trong vu &n lao dong la cua bi don nhung Toa an lai
nhan dinh nguyén don khong dua ra duoc tai liéu, chiing ctr dé chimg minh 1a trai
quy dinh ctia phap luat. Trong khi d0, cac tai liéu do nguyén don ndp déu bi Toa 4n
bac bo, Toa an chi sir dung cac tai li¢u photo bat 1gi cho Chi L.

+ Toa 4n cap so tham c6 sy sai 1am trong viéc ap dung phéap luat: Toa &n
budc Chi L phai truy ndp va chiu lai suat d6i véi sb tién do Cong ty tron dong
BHXH 1a khong diing boi khong c6 tai lidu thé hién Cong ty da trir tién luong hang
thang dé dong BHXH cho Chi L va viéc khong dong BHXH hoan toan do 15i cia
cong ty khong phai do Chi L. Mat khac, khong c6 quy dinh nao cua phap luat budc
ngudi lao dong phai truy ndp tién BHXH keé ca truong hop ngudi sir dung lao dong
khéng trich tir tién lwong hang thang ctia Chi L. Toa an vién dan phap luat khong
ding theo hudéng bénh vyc bi don: Toa an ¢d tinh vién din sai cum tir “theo quy
dinh cta phép ludt vé lao dong” thanh cum tir “ghi trong hop dong lao dong” va sir
dung hop dong lao dong photo dé nhan dinh, quyét dinh bat loi, thiét hai cho Chi
L.

+ Toa an ra Ban an trai phap luat: Khong can clr vao cac tai liéu, chung ctr
c6 trong hd so vu an, nguyén don khong duogc tiép can tai liéu ching ctr. BHXH
thanh phd khong c6 ¥ kién bang vin ban, ving mit nhung tda an bia ra y kién cua
BHXH thanh phd; Ban 4n c6 ndi dung sao chép tir Ban an sé 04/2019/LD-ST ngay
07/11/2019 ¢6 nguyén don 1a chi Nguyén Thi N, nhiéu noi dung nhan dinh lién
quan dén chi N. Ban an khong quyét dinh noi dung Ban an dugc thi hanh ngay ké
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ca truong hop Ban 4n bi khang céo, khang nghi, khiéu nai, kién nghi theo quy dinh
tai diém c khoan 1 Piéu 266 B0 luat TH tung dan su. Ban 4n khong cin ctr vao dién
bién tai phién toa, bi don ving mit nhung ban an van nhin dinh ndi dung: “Tai
phién toa, bi don dong ¥...”, Ban an khong rd rang nhung Toa an cdp so tham
khong giai thich 13 trai quy dinh phap luat. Noi dung khang céo thé hién Chi L
dugc quyén khang céo trong han 15 ngay ké tir ngay nhan dugc ban an nhung khi
Chi L khang céo thi Toa lai x4c dinh Chi L khang cao qué han

Thir hai, Ban an gy thiét hai quyén, loi ich hop phap ctia Chi L: Toa an da
b6 qua cac quy dinh cta phap luat vé tién lwong dé xac dinh tién luong cta Chi L
khong dung quy dinh ctia phép luat, Toa an khong xem xét viéc Chi L lam viéc tur
nam 2015 dén nam 2018 chi dugc huéng mirc lwong bac 1 1a khong ding, gay thiét
hai cho Chi L. Toa &n quyét dinh viéc Cong ty dong bd sung 5% tién phu cip doc
hai déng nghia cong nhan Chi L lam viéc trong diéu kién doc hai, theo do, mirc
luong t6i thiéu cta Chi L ghi trong HPLD thap hon quy dinh ciia phap luat it nhat
5%. Ngoai ra, Chi L dugc hudng phu cap nhung Toa an bo qua va chi xac dinh tién
lwong ctia Chi L 13 murc lwong bac 1 khong c6 phu cap luong, khong c6 cac khoan
bd sung khéc 1 trai phap luat, gdy thiét hai cho Chi L. Tda 4n x4c dinh tién luong
lam cdn ctr dong BHXH chi véi mirc lwong ti théu bac 1 ma khong dong BHXH
theo bac luong ting nam, khéng dong BHXH véi phu cip luong va cac khoan bd
sung khac Ia trai luat, gay thiét hai cho Chi L. Toa 4n bac yéu cau boi thuong tro
cap that nghiép ciia Chi L 1a khong dung, boi 18: Thoi han ndp ho so huong BHTN
1a 3 thang ké tir ngay cham duat HPLD, tuy nhién, dén nay di qua 15 thang nén du
c6 dong bo sung, Chi L ciing khéng duoc huong.

Do d6, dé nghi Hoi dong xét xtr xem xét, huy Ban an so tham va chuyén ho
so dé Toa an cép so tham gidi quyét lai theo trinh tu, tht tuc so thAm theo Piéu 310
B6 luat Té tung dan sy.

Nguwoi dai dién hop phdp ciia bi don trinh bay: Van gilt nguyén quan diém
nhu da trinh bay tai giai doan xét xir so tham, dong ¥ dong ca phan bao hiém x4
hoi con thiéu cua nguoi lao dong.

Nguoi c6 quyén loi va nghia vu lién quan ving mdt tai phién toa va c6 vin
ban dé nghi van gitr nguyén y kién tai giai doan xét xu so tham.

Pai dién Vién Kiém sdt nhan déan thanh phé Hai Phong phat biéu ¥ kién vé
viéc tudn theo phap ludt trong qua trinh giai quyét vu an o giai doan phuc tham va
vé noi dung khdang CAo:

- Vé viéc tuan theo phap luat: Trong qué trinh giai quyét vu an theo thu tuc
phuc tham, Hoi déng xét xur da chép hanh ding céc quy dinh cua Bo luat T tung
dan sy. Nguyén don, bi don da thuc hién dung cic quy dinh vé quyén va nghia vu
cua minh.



- Vé ndi dung khang céo: Nguyén don cho rang ban an so thim di vi pham
nghiém trong thu tuc t6 tung; sai 1am trong viéc xac dinh, danh gia ching cr va sai
1am trong viéc ap dung phap luat din dén anh huong dén quyén va loi ich hop
phap cua nguyén don. Pé nghi Toa 4n cip phuc thim hiy ban an so thim va
chuyén ho so vu an cho Toa an cip so tham giai quyét lai vu 4n theo tha tuc so
tham. Sau khi xem xét ban an so tham, hd so vu an va y kién khang céo cua duong
su, Kiém sat vién théy nhu sau:

Nguyén don 1a chi Quach Thi L ¢6 ki HPLD véi Cong ty TNHH DV va lam
viéc tai nha may giay LD hoat dong trén dia ban quan DK, Chi L khéi ki¢n yéu cau
tra cac khoan tién lién quan dén BHXH, BHYT, BHTN va trg cap thoi viéc dbi voi
cong ty TNHH BV nén tham quyén giai quyét so tham thudc Toa an nhan dan
quan DK 1a ding qui dinh cta phap luat. Tai liéu trong hd so (Hop ddng lao dong,
Phu luc hop dong) 1a tai liéu photo khong dam bao gié tri phap 1y, tuy nhién Toa
cap so thim da cin cir cac tai lidu nay dé giai quyét vu 4n 13 vi pham. Tuy nhién,
tai giai doan phuc thim, bi don di cung cip ban chinh/ban phd to co cong ching,
chtng thuc dam béao gia tri phap 1y, vé nodi dung céc tai liéu nay gidng nhu céc tai
liu photo bi don d3 cung cap cho Toa so tham. Nhu vy, vi pham cta Toa so thAm
d4 dugc Toa phuc tham khic phuc. Viée Gy quyén cua cac co quan BHXH Hai
Phong da duoc thuc hién dang qui dinh. Tai giai doan so tham, BHXH Hai Phong
déu c6 van ban trinh bay quan diém, y kién vé viéc giai quyét vu an, van ban xin
vang mat tai cac phién hoa giai tiép can va cong khai chtng ctr, ving mit tai cac
phién toa so thdm, cac vin ban nay déu dugc 6ng Pao Xuan H2 - Pho giam ddc ky
dong dau. Vi vy, nhitng vi pham cta Toa cdp so tham khong phai 13 vi pham
nghiém trong, khdng can hay an so tham.

-Pdi v6i yéu cau truy ndop BHXH cho Chi L: Chi L ¢6 ky Hop dong hoc
nghé véi cong ty TNHH DV ngay 21/10/2015, véi thoi gian hoc nghé 13 1 thang.
Hop dong lao dong s6 1520083 ngay 21/11/2015 c6 thoi han 36 thang tir ngay
21/11/2015 dén ngay 20/11/2018, muc lwong 3.317.000 dong, phu luc hop dong ki
ngay 01/01/2016 thoa thuan muc lwong 13 4.012.500 dong/thang. Ngay 02/01/2017
phu luc hop ddng thoa thuan mirc lwong 13 4.258.600 dong/thang. Trong hop dong
lao dong hai bén déu c6 thoéa thuan vé viéc dong BHXH, BHYT, BHTN véi mirc
dong 1a 32.5% (trong d6 nguoi st dung lao dong dong 22%, ngudi lao dong dong
10,5%). S6 BHXH thé hién: Chi L tham gia BHXH tir thang 12/2017 nhu vay
trong thoi gian tir thang 12/2015 dén thang 11/2017 ngudi lao dong va ngudi sir
dung lao dong déu khong déng BHXH, BHYT, BHTN véi thoi gian 1a 24 thang
nén yéu cau khai kién cua nguyén don vé viée truy dong BHXH trong thoi gian tir
thang 12/2015 dén thang 11/2017 13 ¢ can ci. Trong hop dong lao dong va céac
phu luc vé hop déng, hai bén c6 théa thuan veé viéc dong BHXH, BHYT. Viéc truy
dong Bao hiém bat budc 1a phu hop tai diém 1.1, khoan 1 Piéu 38 Quyét dinh
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595/QD-BHXH ngay 14/04/2017 vé céac truong hop truy thu: “Trieong hop don vi
tron dong, dong khong di sé nguoi thudc dién bdt budc tham gia, dong khéng di
SO tién phai déng theo qui dinh, chiém dung tién déng BHXH, BHYT, BHTN,
BHTNLP, BNN (sau ddy goi la tron déng) do co quan BHXH, BHYT, BHTN, co
quan thanh tra nha nwée cé tham quyén két ludgn tir ngay 01/01/2016 thi ngodi viéc
truy thu sé tién phai déng theo qui dinh, con phdi truy thu tién ldi tinh trén sé tién,
thoi gian trén déng va mike 1di sudt chdm déng...” Cong ty TNHH DV xac nhin
Chi L dugc tham gia bao hiém tir ngay 01/12/2015 nhung do don vi chua 1ap danh
sach tham gia Bao hiém cho Chi L nén xin déng bd sung thoi gian tir thang
12/2015 dén thang 11/2017 tong cong 1a 24 thang cho Chi L. Cong ty khong xuat
trinh duogc tai lidu 1a Bang luong thé hién Cong ty da trich luong cua ngudi lao
dong hay chua nén 13i thudc vé Cong ty, can budc Cong ty phai truy dong BHXH
bao gdm ctia phan cta ngudi lao dong, ddng thoi phai chiu 131 sudt cham dong theo
qui dinh cua phap luat BHXH. Do d6 c6 co s& chdp nhan mot phan yéu cau khang
cao cua nguyén don.

-Pdi vé6i yéu cau dong bd sung sb tién dong BHXH, BHYT,BHTN con
thiéu trong cac thang 12/2017 dén hét thang 6/2018: Déi véi mirc lwong dong
BHXH tir thang 12/2017 dén thang 6/2018 trong Hd so vu an thé hién giita Cong
ty va Chi L da ky két 01 HPLD sd 1510083 vao ngay 21/11/2015 theo d6 muc
lwong thoa thuan trong hop dong 1a 3.317.000 ddng/thang. Sau d6 2 bén tiép tuc
cin cit vaio HPLD va ky cac phu luc hop dong vao cac nim 2016, 2017, 2018 dé
diéu chinh mirc luong (cac diéu khoan khac trong hop dong giir nguyén) cho Chi L
theo dung qui dinh. Khoan 2 Diéu 45 Nghi dinh 152/2006/ND-CP ngay 22 thang
12 nam 2006 ctia Chinh phii hudng dan thi hanh mot s6 diéu ctia Luat Bao hiém x4
héi vé Bao hiém xa hoi bat budc quy dinh: “Nguwoi lao ddng dong Bdo hiém xa hji
theo ché dg tién lwong do nguwoi sir dung lao ddng quyét dinh thi tién lwong, tién
cong thang déng BHXH la mirc tién lwong, tién céng ghi trong hop dong lao
déng.” Khoan 2 Diéu 89 Luat Bao hiém xi hoi nim 2014 quy dinh: “Pdi vdi
ngueoi lao déng déng bao hiém xa hdi theo ché dé tién lwong do nguoi sir dung 1ao
déng quyét dinh thi tién lwong thing déng bao hiém xd héi la mirc lwong va phu
cap lwong theo quy dinh ciia phdp ludt vé lao déng.” Theo qui dinh tai cac khoan
1, 2 Piéu 17 Nghi dinh 115/2015/ ND-CP ngay 11 thang 11 nam 2015 ctia Chinh
pht hudng dan thi hanh mot sé diéu ciia Luat Bao hiém xa hoi nam 2014 vé Bao
hiém bat budc: “Tién luwong thang déng bao hiém xd hdi doi véi ngwoi lao ddng
doéng bao hiém xd hi theo ché dé tién heong do nguoi sie dung lao dong quyét dinh
tai Khoan 2 Diéu 89 cua Ludt Bao hiém xa héi duwoc quy dinh nhu sau: Tw ngay 01
thang 01 nam 2016 dén ngay 31 thang 12 nam 2017, tién lwong thing déng bdo
hiém xd hoi la mire hwong va phy cap lwong theo quy dinh cia phdp ludt vé lao
déng ghi trong hop dong lao déng.”. Dbi chiéu muc luong dong BHXH di dam
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bao diing quy dinh vi Coéng ty PV cin ctr vao muc tién luong ghi trong hop dong
lao dong ky gilta Chi L va Cong ty dé dong BHXH niam 2016, 2018 nén khong c6
cin ct chap nhan khang céo ciia nguyén don. Riéng nim 2017, nguyén don dugc
huéng phu cip ning nhoc doc hai 5% theo PLHPLD nhung Cong ty chua tinh vao
luong tham gia BHXH cho Chi L. Tai phién toa hom nay, dai dién bi don ngoai
viéc chap nhin dong bd sung 5% phu cip vao muc lwong tinh dong BHXH (tir
thang 1/2017 dén thang 11/2017) con dong ¥ dong ca phan cta Chi L (thang
12/2017) nén ghi nhan su tu nguyén cua bi don.

-P6i v6i yéu cau tra tién luong thang 6/2018 1a 7.350.000 va tién 1ai do
cham tra: Pai di¢n cua bi don xac dinh trong thang 6/2018 chi L lam viéc tr ngay
01 dén ngay 25 tong 1a 21 ngay lam viéc. Cong ty dong ¥ tra luong cho chi L bang
01 thang lwong nhu di thoa thuan trong phu luc hop dong 13 4.258.600 ddng va
tién 13i cham tra theo quy dinh cua phép luat. Nguyén don yéu cau tra lvong thang
6/2018 13 7.350.000 dong nhung khong c6 tai liéu chimg ctr ching minh vi vay
chép nhan mot phén yéu cau cua chi L vé viéc tra lvong thang 6/2018, ghi nhéan su
tu nguyén cua bi don. Do viéc cham tra tién lwong cho chi L nén bi don phai chiu
141 suét theo quy dinh tai khoan 2 diéu 357 Bo luat Dan sy, thoi gian tinh 13i tir
thang 7/2018 dén ngay xét xir so tham nhu ban 4n so tham di xac dinh 14 ¢6 co so.

-P6i voi yéu cau boi thuong do chi L khong dugce huong tro cp that nghiép
cho 1a 15.120.000 ddng: V& tro cap that nghiép Cong ty dong bd sung cac khoan
BHXH, BHYT, BHTN nén tong thoi gian chi L tham gia BHXH la 31 thang, do d6
chi L duoc hudng 03 thang tro cap that nghiép theo quy dinh. Nhung do Cong ty
co 16i da khong tham gia BHXH ding qui dinh nén chi L chua dugc huéng TCTN,
can budc COng ty phai boi thuong cho chi L 03 thang tro cdp that nghiép. Do
nguyén don khéng yéu cau tinh 13i d6i véi khoan nay nén dé nghi HDXX khong
xem xét. Tro cap thoi viée: Chi L 1am viéc cho Cong ty tir 20/10/2015 dén hét
thang 6/2018, Chi L da tham gia bao hiém that nghiép tir thang 12/2015 dén hét
thang 6/2018 (ké ca thoi gian duoc dong bd sung), con thoi gian tir ngly
20/10/2015 dén 21/11/2015 1a thoi gian thir viéc nén Cong ty khong dong BHTN
cho Chi L. Vi vay thoi gian Chi L duoc tinh tro cap thoi viée 1a 01 thang, theo quy
dinh tai Diéu 48 ctia BO luat Lao dong diém ¢ khoan 3 Piéu 14 Nghi dinh 05/ ND-
CP ngay 12-01-2015 cta Chinh pha thi “Thoi gian lam viéc dé tinh tro cap théi
viée, tro' cdp mat viéc lam ciia ngueoi lao dong dwoc tinh theo nam (dii 12 thdng),
triweong hop c6 thang 1é thi tir dit 01 thang dén dudi 06 thang dwoc tinh bang 1/2
ndm.....” nhu vy bi don phai tra tién trg cip thoi viée ctia Chi L 1 % thang luong
4.258.000:4 = 1.064.500 dong va phai chiu ldi suat cham tra theo quy dinh phap
luat. Phia bj don 1a Cong ty dong v tra tién s tién tro cdp thoi viée va tién 14i cho
Chi L nhu trén nén ghi nhan su tu nguyén cua bi don nhu ban an so tham 1a phu
hop.
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-Do d6, khang cdo ctia nguyén don c6 co s& chip nhan mot phan, dé nghi
HPXX cin ctr khoan 2 Piéu 308 BLTTDS sira ban an so tham theo hudéng: Chap
nhan mot phan yéu cau khai kién ctia nguyén don vé viéc yéu cau Cong ty TNHH
bV phai truy dong BHXH, BHYT, BHTN chua dong cho nguoi lao dong tuong
g véi thoi gian chua dong va chi tra tién tro cp that nghiép cho chi Quach Thi
L:

- Budc Cong ty TNHH DV phai nop bd sung BHXH, BHYT, BHTN cua chi
Quéch Thi L cho Bao hiém xa hoi thanh phd Hai Phong tir thoi gian thang 12 ndm
2015 dén hét thang 12 nam 2017 nhu sau: Nam 2015: 01 thang x 3.317.000 dong x
32,5% = 1.078.025 ddng; Nam 2016: 12 thang x 3.745.000 dong x 32,5% =
14.605.500 dong; Tur thang 01 dén thang 11 nam 2017: 11 thang x 4.213.125 dong
x 32,5% = 15.149.062 ddng; Thang 12 nim 2017: 200.625 dong x 32,5% x 01
thang = 65.202 dong. Coéng ty TNHH PV con phai chiu 13i suat do cham dong
BHXH voi 13i suit theo quy dinh ctia phap ludt BHXH twong umg véi thoi gian
cham dong.

- Buoc Cong ty TNHH DV phai tra luong cua thang 6/2018 cho chi Quach
Thi L 13 4.258.600 dong va 603.300 dong tién 1di cham tra tinh tir thang 7/2018
dén ngay xét xtr so tham.

- Budc Cong ty TNHH DV phai tra tién tro cip thoi viée cho chi Quach Thi
L 1a 1.064.500 dong va 141.950 dong tién 14i cham tra tinh tir thang 7/2018 dén
ngay xét xir so tham.

-Budc Cong ty PV phai bdi thuong 3 thang trg cap that nghiép cho chi
Quéach Thi L sb tién 1a 4.258.600 dong (Trung binh lwong 6 thang trudc khi that
nghiép) x 3 thang x 60% = 7.655.480 dong.

Tong cong Cong ty TNHH DV phai tra chi chi Quach Thi L la 13.742.830

dong
NHAN PINH CUA TOA AN:

Sau khi xem xét cac tai liéu, chimg cir c¢6 trong hd so di duoc xem xét tai
phién toa, két qua tranh tung tai phién toa, yéu cau khang cio ctia nguyén don va y
kién cta dai dién Vién Kiém sat nhan dan thanh phd Hai Phong tham gia phién toa.

- Vé thii tuc t6 tung:

[1] Vé tham quyén va quan hé phap luat: Pay 1a tranh chdp vé BHXH,
BHYT, BHTN va tro cip thoi viéc khi chim dit HPLD, thudc thAm quyén giai
quyét cua Toa an theo quy dinh tai khoan 1 Piéu 32 B luat T tung dan sy.

[2] V& viéc xét xtr viang mat ngudi tham gia t6 tung: Toa an da triéu tap hop
1& nguyén don va ngudi co quyén loi, nghia vu lién quan nhung ving mit tai phién
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toa va da co don dé nghi xét xtr Véng mat, nén Hoi déng xét XU tién hanh xét xir vu
an theo quy dinh tai Biéu 296 B¢ luat T6 tung dan su.

- Xét yéu cau khang C&o ciia nguyén don vé cdc yéu cau khdi kién

[3] Pbi v6i yéu cau bude Cong ty BV phai truy dong BHXH, BHYT, BHTN
tir thang 10/2015 dén hét thang 11/2017 va dong bo sung tién dong BHXH, BHYT,
BHTN con thiéu tir thang 12/2017 dén hét thang 6/2018: Vé dbi tuong tham gia
BHXH, BHYT, BHTN: Theo khoan 1 Diéu 2 Luat BHXH nim 2014 quy dinh d6i
tuong thudc dién tham gia BHXH: “*“I. Ngwoi lao dong la cong dan Viét Nam
thudc doi tuong tham gia bdo hiém xa héi bat bude, bao g&m: a) Nguoi lam viéc
theo hop dong lao dong khéng xdc dinh thoi han, hop dong lao déng xdc dinh thoi
han, hop déng lao dong theo mua vu hoac theo mot cong viéc nhat dinh ¢é thoi
han tir di 03 thang dén duwéi 12 thing, ké ca hop dong lao déng dwoc ky két giita
ngueoi siv dung lao ddng véi nguoi dai dién theo phdp ludt ciia ngwoi dwdi 15 tudi
theo quy dinh cia phdp ludt vé lao déng; b) Nguoi lam viéc theo hop dong lao
dong cé thoi han tir di 01 thang dén dwéi 03 thang; ....” Theo khoan Piéu 12 Luat
Bao hiém y té nam 2008 quy dinh vé d6i tuong tham gia BHYT: “Nguroi lao dong
lam viéc theo hop dong lao déng khong xdc dinh thoi han, hop dong lao dong co
thoi han tir dii 3 thang tré lén theo quy dinh ciia phdp ludt vé lao déng...”. Ngoai
ra, theo diém b khoan 1 Diéu 43 Luat Viéc 1am 2013: “Nguwoi lao dong phdi tham
gia bdo hiém that nghiép khi lam viéc theo hop dong lao dong hodc hop dong lam
viéc nhw sau: ...b) Hop dong lao déng hodc hop dong lam viéc xdc dinh thoi
han...”

[4] Ngay 21/10/2015, Cong ty BV ky hop dong hoc nghé véi chi Quach Thi
L véi thoi gian hoc nghé 1 thang (tir 21/10/2015 dén 21/11/2015). Hop dong hoc
nghé la mot dang cia HDLD, tuy nhién, thoi han ctia Hop déng chi c6 01 thang va
trong Hop ddng hoc nghé, cac bén khong thoa thuan vé viéc dong BHXH, BHYT,
BHTN; do d6, Cong ty khong phai c6 trach nhiém déng tien BHXH, BHYT,
BHTN cho Chi L trong thoi gian hoc nghé.

[5] Ngay 21/11/2015 Céng ty BV va chi Quach Thi L ky HPLD xéc dinh
thoi han 3 ndm véi Chi L, theo cac quy dinh trén thi ké tir thoi diém bat ddu 1am
viéc theo HPLD, Chi L di thudc d6i tuong phai tham gia BHXH, BHYT, BHTN.
Tuy nhién, theo xac nhan BHXH thanh phé Hai Phong thi Chi L bat diu dong
BHXH, BHTN la tir thang 12/2017. Nhu vay, Cong ty DV di déng thiéu BHXH,
BHYT, BHTN cho Chj L tir thang 12/2015 dén thang 11/2017 nén phai c6 trach
nhiém truy ndp tién BHXH, BHYT, BHTN cho Chi L trong khoang thoi gian trén.

[6] Theo quy dinh tai khoan 1 Diéu 38 Quyét dinh 595/QD-BHXH ngay
14/4/2017 cua Té)ng Giam ddc Bao hiém xa hoi Viét Nam vé viéc Ban hanh quy
trinh thu bao hiém xa hoi, bao hiém y té, bao hiém that nghiép, bao hiém tai nan
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lao dong - bénh nghé nghiép; quan 1y s6 bao hiém xa hoi, thé bao hiém y té, cac
truong hop truy thu bao gdm: Truy thu do trén dong (truong hop don vi trén dong,
dong khéng di s6 nguoi thudc dién bat budc tham gia, déng khéng dii so tién phdai
dong theo quy dinh, chiém dung tién déng BHXH, BHYT, BHTN, BHTNLD, BNN);
truy thu doi véi nguoi lao ddng sau khi cham divt HDLD vé nuede truy dong BHXH
cho thoi gian di lam viéc & nwde ngodi theo HDLP chiea dong; truy thu do diéu
chinh ting tién lwong da dong BHXH, BHTN, BHTNLD, BNN cho ngueoi lao dong;
cdc trieong hop khdc theo quy dinh cia co quan c¢é tham quyén. Vi viy, viéc trén
dong BHXH, BHYT, BHTN cho Chi L tir thang 12/2015 dén thang 11/2017 1a
hoan toan do 13i ctia Cong ty di dong khong du sd nguoi thude dién bat budc tham
gia, day 1a truong hop phai truy thu do tron dong.

[7] Vé mtc dong BHXH, BHYT, BHTN: Theo Quyét dinh 959/QD-BHXH
ngay 09/9/2015 vé viéc ban hanh quy dinh vé quan 1y thu BHXH, BHYT, BHTN;
quan ly s6 BHXH, th¢ BHYT, muc 1.1 khoan 1 Diéu 4 vé ddi twong tham gia
BHXH quy dinh: “1. Nguoi lao dong la céng din Viét Nam thudc doi twong tham
gia BHXH bdt bude, bao gom: 1.1. Ngwoi lam viéc theo HPLP khéng xdc dinh
thoi han, HPLD xdc dinh thoi han, HDLD theo mua vu hodc theo mot cong viéc
nhdt dinh cé thoi han tir di 03 thang dén dwéi 12 thang, ké ca HPLD dwoc ky két
gitta don vi véi nguoi dai dién theo phdp ludt ciia nguoi dwdi 15 tuéi theo quy dinh
ciia phdp ludt vé lao dong;” Theo muc 1.1 khoan 1 va muc 2.1 khoan 2 Piéu 5 quy
dinh vé mirc dong BHXH: “I. Mitc dong va trach nhiém déng ciia nguoi lao dong:
1.1. Nguwoi lao dong quy dinh tai Piém 1.1, 1.2, 1.3, 1.4, 1.5, Khodn 1 Diéu 4, hang
thang dong bang 8% mikc tién lwong thang vao quy huu tri va tir tudt....2. Mikc
dong va trach nhiém déng cia don vi: 2.1. Pon vi hang thing déng trén quy tién
lirong déng BHXH ciia ngueoi lao déng quy dinh tai cde Diém 1.1, 1.2, 1.3, 1.4, 1.5
Khodn 1 Diéu 4 nhw sau: a) 3% vao quy ém dau va thai san; b) 1% vao quy tai
nan lao ddng, bénh nghé nghiép; c) 14% vao quy hueu tri va tir tudt.” Tai khoan 1
Piéu 18 quy dinh vé muc déng, trach nhiém dong BHYT cua cac dbi twong thi:
“1. Poi twong tai Diém 1.1, 1.2, Khoan 1 Piéu 17: mirc déng hang thing bang
4,5% mkc tién lwong thang, trong dé nguoi sir dung lao déng dong 3%; nguoi lao
dong déng 1,5%. Tién lwong thang déng BHYT la tién lwong thing déng BHXH
bat budc quy dinh tqi Piéu 6.” Tai Diéu 14 quy dinh vé mirc dong va trach nhiém
dong BHTN duoc quy dinh nhu sau: “1. Nguwoi lao ddng dong bang 1% tién lirong
thang; 2. Pon vi déng bang 1% quy tién lwong thang ciia nhiing nguoi lao dong
dang tham gia BHTN; 3. Nha nuéce hé tro t6i da 1% quy tién lwong thing déng
BHTN ciuia nhitng nguoi lao dong dang tham gia BHTN va do ngan sach trung
wong bao dam.” Nhu vay, hang thang, ngudi lao dong, ngudi st dung lao dong
phai dong BHXH, BHYT, BHTN cho nguoi lao dong véi mirc dong: nguoi lao
dong phai dong 8% + 1,5% + 1% = 10,5% muc tién luong thang dé dong BHXH,
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BHYT, BHTN; nguoi st dung lao dong phai dong 3%+1%+14%+3% + 1% = 22%
muc tién luong thang dé dong BHXH, BHYT, BHTN. Tuy nhién, do Céng ty BV
hoan toan c6 16i trong viéc trén dong BHXH, BHYT, BHTN cho Chi L nén Cong
ty phai ¢ trach nhiém dong toan bd sd tién trén dong 1a 32,5% miic tién hrong
hang thang cho Co quan BHXH (bao gém ca sb tién Chi L phai chiu khi déng).
Mit khac, do Cong ty khong cung cip duoc Bang luong thé hién viéc di trich tién
BHXH, BHYT, BHTN cho Chj L nén Céng ty phai chiu truy ndp toan bd sd tién
BHXH, BHYT, BHTN bao gdm c4 phan ctia nguoi lao dong.

[8] V& muc luong 1am can cir dong BHXH, BHYT, BHTN: Theo muc 2.1
khoan 2 Piéu 6 Quyét dinh 959/QD-BHXH ngay 09/9/2015 vé viéc ban hanh quy
dinh vé& quan ly thu BHXH, BHYT, BHTN; quan ly s6 BHXH, th¢ BHYT: “2.
Tién lwong do don vi quyét dinh: 2.1. Ngwoi lao ddng thuc hién ché do tién lwong
do don vi quyét dinh thi tién lwong thang déng BHXH la tién lwong ghi trong
HPLP. Tir 01/01/2016, tién lwong thing déng BHXH la mirc lwong va phu
cdp lwong theo quy dinh cia phdp ludt lao déng. Tir ngay 01/01/2018 tré di, tién
lirong thang déng BHXH la mite lwong, phu cdp heong va cdc khodn bé sung khdc
theo quy dinh cua phap ludt lao dong.”

[9] Theo @6, tién luong thang dong BHXH, BHYT, BHTN cua Chij L 1&:
Theo Hop ddng lao dong ngay 21/11/2015, muc lwong ghi trong HPLD la
3.317.000 ddéng. Theo cac phu luc Hop dong thi tir ngay 01/01/2016 dén
02/01/2017, tién luong thang dong BHXH ctia Chi L 1a 3.745.000 dong (khong co
phu cip); tir ngay 02/01/2017 dén ngay 02/01/2018, muc luong ctia Chi L 1a
4.012.500 d6ng, phu cap ning nhoc, doc hai 1a 5% x 4.012.500 = 200.625 dong,
tién lwong thang déng BHXH, BHYT, BHTN 1a 4.012.500 + 200.625 = 4.237.500
ddng; tir ngay 02/01/2018 dén hét thang 6/2018, tién luong thang dong BHXH,
BHYT, BHTN Chi L 14 4.258.600 dong (khong c6 phu cép).

[10] Nhu vdy, Coéng ty TNHH DV phai co trach nhiém truy déng tién
BHXH, BHYT, BHTN cho Chi L tir thang 12/2015 dén thang 11/2017 nhu sau:
Nim 2015: 01 thang x 3.317.000 dong x 32,5% = 1.078.025 dong; Nam 2016: 12
thang x 3.745.000 dong x 32,5% = 14.605.500 ddéng; Niam 2017: 11 thang x
4.237.500 dong x 32,5% = 15.149.062 dong. Tong cong s tién Cong ty PV phai
truy ndp dong BHXH, BHYT, BHTN cho Chi L 14 30.832.587 dong.

[11] V& yéu cau dong b sung sb tién BHXH, BHYT, BHTN con thiéu trong
cac thang tir thang 12/2017 dén hét thang 6/2018: Theo muc luong lam can ctr
dong BHXH, BHYT, BHTN nhu da trinh bay thi thang 12/2017, muc luong cua
Chi L 14 4.012.500 dong, phu cap ning nhoc, doc hai 1a 5% x 4.012.500 = 200.625
dong, tién lwong thang dong BHXH, BHYT, BHTN la 4.012.500 + 200.625 =
4.237.500 dong. Tuy nhién, theo xac nhan ciia BHXH thanh phd Hai Phong thi
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cong ty BV dong BHXH, BHYT, BHTN cho chi v&i muc luwong 1a 4.012.500 nhu
vay, mic dong BHXH, BHYT, BHTN d4 thiéu khoan phu cép 5% doc hai, ning
nhoc. Mat khac, viéc dong thiéu BHXH, BHYT, BHTN khong thudc truong hop
nguoi lao dong di lao dong tir nude ngoai vé hay diéu chinh ting lwong do lwong
ciia Chi L tang tir thang 1/2017, do d6, viéc dong thiéu BHXH, BHYT, BHTN la
16i cua Cong ty PV va Cong ty DV ciing khong cung cap duoc bang luong thé
hién viéc d trich trir s6 tién BHXH, BHYT, BHTN khi tra luong cho Chij L, nén
Cong ty BV phai chiu toan bo sb tién dong thiéu BHXH, BHYT, BHTN thang
12/2017 1a 200.625 x 32,5% = 65.203 dong. So tién dong BHXH, BHYT, BHTN
nam 2018 da dugc Cong ty BV can ctr vao murc lvong thdéa thuan trén phu luc hop
dong dé dong BHXH, BHYT, BHTN cho Chi L 1a ding quy dinh ctia phap luét.

[12] Nhu viy, tong s tién Cong ty DV phai truy ndp tién dong BHXH,
BHYT, BHTN tir thang 12/2015 dén thang 11/2017 va ndp bo sung tién BHXH,
BHYT con thiéu thang 12/2017 14 30.832.587 dong + 65.203 dong = 30.897.790
d6ng. Ngoai ra, Cong ty DV con phai chiu 13i suat do cham déng BHXH, BHTN,
BHYT voi ldi suit theo quy dinh cua phap ludit BHXH tuong tmg véi thoi gian
cham dong. Viéc Toa an cap so tham budc Chi L phai truy dong BHXH, BHYT,
BHTN trong tir thang 12/2015 dén thang 11/2017, déng bé sung BHXH, BHYT,
BHTN thang 12/2017 va sb tién 1ai phat sinh khi Cong ty khéng cung cip dugc
bang luong 13 chua dung quy dinh ctia phap luat. Do d6, c¢6 can ctr chp nhan yéu
cau khoi kién cta nguyén don va sira mot phan ban an so tham vé s tién cong ty
PV truy déng BHXH, BHYT, BHTN con thiéu va dong bd sung cho Chi L.

[13] Dbi véi yéu cau tra tién luong thang 6/2018: Bi don thira nhan viéc
chua tra tién luong thang 6/2018 cho chi Diu va dong ¥ tra bo sung cung véi tién
1ai ctia viéc cham tra. Do d6 ¢ can ct dé chdp nhian mot phan khang céo cia
nguyén don, tuy nhién, vé sd tién luong, do nguyén don khong chimg minh dugc
s6 tién lwong cta Chi L 1a 7.350.000 dong nén viéc Toa an cdp so tham chi chap
nhan sd tién luong ghi trén hop dong 1a 4.258.600 dong 1a c6 can clr va dung quy
dinh. Do d6, s6 tién luong thang 6/2018 va tién 13i phat sinh tinh dén ngay xét xir
so tham ma Cong ty PV phai tra cho Chi L 1a 4.258.600 dong + 4.258.600 x
10%/ndm x 1 ndm 5 thang = 4.861.900 dong.

[14] D6i véi yéu cau Cong ty phai tra tro cip thdi viéc cho Chi L hoic phai
boi thuong trg cap that nghiép dang ra Chi L duoc hudng trong thoi gian 33 thang:
Nhu da phan tich trén, chi Quach Thi L thudc ddi twong bat budc tham gia bao
hiém thét nghiép, bi don ciing thira nhan da déng thiéu BHXH, BHYT, BHTN cho
Chi L trong thoi gian tir thang 12/2015 dén thang 11/2017 (24 thang). Theo BHXH
thanh phd Hai Phong thi Cong ty méi chi déng BHTN cho Chj L tir thang 12/2017
dén thang 6/2018 (7 thang). Viéc khong déng BHTN day du cho Chj L 14 16i hoan
toan cia Cong ty dan toi viée tai thoi diém cham duat hop déng lao dong, Chi L
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khong du thoi gian dong BHTN dé duoc hudng tro cdp that nghiép. Theo Diéu 49
Luat Viéc 1am vé diéu kién huéng tro cip thit nghiép thi ngudi lao dong dang
dong BHTN dugc hudng tro cip that nghiép khi co du cac diéu kién sau: Nguwroi
lao dong quy dinh tai khoan 1 Piéu 43 ciia Ludt nay dang déng bdo hiém thdt
nghiép dwoc huéng tro cdp that nghiép khi ¢é di cdc diéu kién sau day:

1. Chéam dirt hop dong lao déng hodc hop dong lam viéc, trir cdc truong hop
sau ddy: a) Nguoi lao dong don phwong cham dut hop dong lao dong, hop dong
lam viéc trai phap luat; b) Huong lwong huu, tro cdp mat suc lao dong hang
thang;

2. Pd dong bdo hiém thdt nghiép tir di 12 thang tré lén trong thoi gian 24
thang truée khi cham dvt hop dong lao déng hodc hop dong lam viéc doi véi
triong hop quy dinh tai diém a va diém b khodn 1 Piéu 43 cia Ludt nay; da déng
bdo hiém that nghiép tir dii 12 thang tré 1én trong thoi gian 36 thing trude khi
cham ditt hop déng lao déng doi véi truong hop quy dinh tai diém ¢ khoan 1 Piéu
43 cua Luat nay;

3. Dad nop ho so hwong tro ccfp that nghiép tai trung tam dich vu viéc lam theo
quy dinh tai khoan 1 Piéu 46 cua Ludt nay;

4. Chiea tim duwge viéc lam sau 15 ngay, ké tir ngdy ngp ho so huéng bdo hiém
thét nghiép, trir cac truong hop sau ddy: a) Thuc hién nghia vu qudn sw, nghia vu
céng an; b) Pi hoc tdp cé thoi han tiv dii 12 thang tré lén; ¢) Chdp hanh quyét dinh
dp dung bién phdp dwa vao truong gido dudng, co sé gido duc bdt budc, co s cai
nghién bdt budc; d) Bi tam giam; chdp hanh hinh phat tu, d) Ra nuwoc ngoai dinh
cw; di lao dong & nuwde ngodi theo hop dong; e) Chét.”

[15] Cong ty PV méi chi dong BHTN cho Chi L tir thang 12/2017 dén thang
6/2018 1a 7 thang nén Chi L chua du diéu kién dé duoc huong BHTN; bén canh
d6, tinh dén thoi diém xét xir so tham, da qua thoi han 03 thang ké tir ngdy cham
dut HPLD (theo khoan 1 Piéu 46 Luat Viéc lam) nén néu Cong ty co truy ndp tién
BHTN cho Chj L thi Chi L ciing khong du diéu kién dé duoc hudng trg cip that
nghiép. Do d6, viéc Chi L khong duoc hudng trg cdp that nghiép 1a do 13i cua
Cong ty. Cong ty phai co trach nhiém boi thuong cho Chi L s tién BHTN ma
dang ra Chi L phai dugc nhan, cu thé nhu sau: Do Chi L bat dau lam viéc tai Cong
ty BV tir ngay 21/11/2015 dén hét thang 6/2018 thi chdm dat hop dong lao dong.
Theo quy dinh cua phap luat thi Cong ty phai dong BHTN cho Chi L tir thang
12/2015 dén thang 6/2018 1a 31 thang. Theo Diéu 50 Luat Viéc 1am vé muec, thoi
gian, thoi diém hudng tro cdp that nghiép: “I. Mitc hudng tro cdp thdt nghiép
hang thang bang 60% mikc binh qudn tién heong thang dong bao hiém that nghiép
ciia 06 thang lién ké trudc khi that nghiép nhung toi da khong qud 05 lan mirc
lirong co s¢ doi voi nguoi lao dong thudc doi twong thwc hién ché dg tién lwong do
Nha nuée quy dinh hodc khéng qud 05 lan mike lwong t6i thiéu vung theo quy dinh
ciia B3 ludt lao dong doi véi nguoi lao ddng déng bao hiém that nghiép theo ché
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dé tién lwong do nguoi sir dung lao déng quyét dinh tai thoi diém cham diet hop
dong lao déng hodc hop dong lam viéc. 2. Thoi gian huéng tro cdp that nghiép
dwoc tinh theo sé thang déng bdao hiém that nghiép, cir déng di 12 thang dén di 36
thang thi dwoc huwdng 03 thang tro cdp that nghiép, sau do, cir dong dit thém 12
thang thi dwegc hwéng thém 01 thang tro cdp that nghiép nhung t6i da khéng qud
12 thang ”. Nhu vay, néu Cong ty PV déng day du tién BHTN cho Chi L thi duoc
31 thang nén s& dugc huong 03 thang trg cip that nghiép. Mtc binh quin tién
lwong thang déng bao hiém thit nghiép cua 06 thang lién ké trudc khi that nghiép
cia Chi L (tir thang 01/2018 dén thang 06/2018) 13 4.258.600 dong (theo mirc
lwong ghi trong phu luc Hop dong); do do, sb tién tro cap that nghiép dang ra Chi
L dugc huong 1a: 03 thang x 4.258.600 dong x 60% = 7.665.480 ddng. Do 16i cla
Cong ty khong dong du sé thang nén Chi L khéng dugc huong, do d6 phai budc
Cong ty bdi thuong cho Chi L s6 tién nay. Theo don khéi kién, nguyén don chi yéu
cau boi thudng sd tién trg cap that nghiép dang ra Chi L dugc huong ma khong dé
nghi tinh 13i nén Toa an khong xem xét viée tinh 13i d6i voi yéu cau nay cta Chi L.
Do d& budc Cong ty phai bdi thuong sd tién tro cap that nghiép ma Chi L déng ra
dugc hudng nén khong budc Cong ty phai truy ndp lai s6 tién BHTN da dong thiéu
cho Chi L.

[16] Theo Piéu 48 Bo luit Lao dong va diém c khoan 3 Diéu 14 Nghi dinh
s6 05/2015/ND-CP ngay 12/01/2015 caa Chinh pha quy dinh chi tiét va huéng dan
thi hanh mot s6 ndi dung cua Bo luat lao dong va thoi gian Chi L 1am viéc cho
Cong ty tir ngay 20/10/2015 dén hét thang 6/2018 (tinh thang 11/2015 1a thoi gian
thir viéc). Cong ty dd dong BHTN cho Chi L tir thang 12/2017 dén hét thang
6/2018 va bi budc phai truy ndp cho Chi L s tién BHTN da dong thiéu tir thang
12/2015 dén thang 11/2017 nén thoi gian lam viéc cta Chi L dugc tinh BHTN la
01 thang. Mirc lwong dé tinh tro cap thoi viéc 1a tién luong binh quan theo HPLD
ctia 06 thang lién ké trudc khi nguoi lao dong thoi viée (tién lwong trung binh 6
thang nam 2018) 14 4.258.600 dong. Nhu vay, tién tro cap thoi viée ciia Chi L 1a: %
X 4.258.600 x 1/2 nam = 1.064.650 dong. Do viéc cham tra tién trg cap thoi viéc
cho Chi L nén Cong ty phai chiu lai suat theo quy dinh tai khoan 2 Piéu 357 Bo
luat Dan sy, thoi gian tinh 13i tir thang 7/2018 dén thoi diém xét x{r so tham 1a 1
nam 5 thang, so6 tién 13i bj don phai tra cho nguyén don 1a: 1.064.650 x 1 nim 5
thang x 10%/nam = 150.800 déng. Nhu vay, viéc Toa an cép so' tham xac dinh viéc
bi don phai truy ndp sb tién BHTN chua dong tir thang 12/2015 dén thang 11/2017
ma khong phai boi thudng cho nguyén don sb tién trg cip thit nghiép ma dang ra
nguyén don dugc hudng la chua dam bao quyén loi cho ngudi lao dong. Boi 18,
trach nhiém dong BHTN Ia ctia nguot st dung lao dong nén phai c6 trdch nhiém
truy dong s tién ndy theo quy dinh ctia phap luat; tuy nhién, do viéc trén dong
BHTN ctia ngudi st dung lao dong dan dén viéc nguoi lao dong da khong thé nop
ho so huoéng trg cép that nghié¢p tai trung tam dich vu viéc lam do co quan quan ly
Nha nuée vé viée lam thanh 1ap theo quy dinh cta phép luit nén ngudi st dung lao
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d6ng phai c6 trach nhiém bdi thudng cho ngudi lao dong do hanh vi ciia minh gay
ra.

[17] Nhu vay, tir nhitng phan tich nhu trén, Hoi dong xét xir xét thay khdng
c6 can ctr dé chap nhan yéu cau khang cao cia nguyén don vé viéc hay ban an lao
dong so tham, tuy nhién, can sira mot phr:fln ban 4n so tham vé viéc vé viéc truy
dong BHXH, BHYT, BHTN cua Chi L tir thang 12/2015 dén thang 11/2017 va
dong b sung tién BHXH, BHYT, BHTN con thiéu cho Chi L thang 12/2017 theo
huéng budc cong ty PV phai chiu truy dong ca phan ctia Chi L va phai chiu toan
bo tién 1i tinh trén so tién, thoi gian tron dong va muc 13i suat cham dong theo quy
dinh cua phap luat.

- Vé én phi lao dong: Can ctr Diéu 147, Piéu 148 B luat TH tung dan su;
cin ctr Pidu 26, Pidu 29 Nghi quyét sé 326/2016/UBTVQH14 ngay 30/10/2016
cua Uy ban Thuong vu Quéc hoi quy dinh vé muc thu, mién, giam, thu, nop, quan
1y va str dung an phi va 1€ phi Toa an.

[18] An phi lao dong so tham: Cong ty TNHH DV phai chiju 687.142 dong
an phi lao dong so thim. Chi Quach Thi L khong phai chiu 4n phi lao dong so
tham.

[19] An phi lao dong phuc thim: Do mot phan khang cdo cua nguyén don
dugc chip nhan nén nguyén don khong phai chiu an phi lao dong phuc tham.

Vi cac 1€ trén,
QUYET PINH:

Can ctt Diéu 32, PBiéu 35, diém a khoan 1 Piéu 39, khoan 1 Piéu 227, Piéu
228; khoan 2 Diéu 308, Piéu 309 Bo luat T tung dan sy; Can ctr cac Diéu 357,
468 Bo luat Dan sy; Can ct Diéu 48, Diéu 186 B luat Lao dong; Can ctr cac Diéu
91, 92, 94 Luat Bao hiém x3 hoi nim 2006; cac Diéu 85, 86, 87, 89 Luat BHXH
nam 2016; Can ct cac Diéu 49, 50 Luat Viéc 1am; Can ct Nghi dinh 05/2015/ND-
CP; Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu
Quéc hoi; Can ctr Pidu 4, 5, 14, 18 Quyét dinh 959/QD-BHXH ngay 09/9/2015 vé
viéc ban hanh quy dinh vé quan 1y thu BHXH, BHYT, BHTN; quan 1y s6 BHXH,
thé BHYT;

Cin cir Piéu 26, Didu 29 Nghi quyét 326/2016/UBTVQHI4 ngay
30/12/2016 cua Uy ban thuong vu Quoc hoi;

Xiwr: Chap nhan mot phan yéu cau khang cao cuia nguyén don; stra Ban an so
tham; cu thé:

1. Coéng ty TNHH BV phai truy ndp tién dong BHXH, BHYT, BHTN tir
thang 12/2015 dén thang 11/2017 va ndp b sung tién BHXH, BHYT, BHTN con
thiéu thang 12/2017 cho chi Quach Thi L Ia:
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Niam 2015: 01 thang x 3.317.000 dong x 32,5% = 1.078.025 dong

Niam 2016: 12 thang x 3.745.000 dong x 32,5% = 14.605.500 dong

Niam 2017: 11 thang x 4.237.500 dong x 32,5% = 15.149.062 dong.

Théng 12 nam 2017: 200.625 ddng x 32,5% x 01 thang = 65.203 dong.

Ngoai s6 tién trén, Cong ty TNHH DV con phai chiu tién 1i do cham dong
BHXH, BHYT, BHTN véi i suét theo quy dinh ctia phap luat bao hiém xa hoi
tuong ing vaéi thoi gian cham dong.

Khi Cong ty TNHH DBV dong du cac khoan BHXH, BHYT, BHTN cho chi
Quéach Thi L thi Bao hiém x3 hoi thanh phé Hai Phong c6 trach nhiém cip sb
BHXH va ghi nhan qua trinh dong BHXH cho chi Quéch Thi L.

2. Budc Cong ty TNHH DV phai bdi thuong va tra cho chi Quach Thi L cac
khoan tién sau:

- Cong ty TNHH BV phai boi thudng cho chi Quach Thi L s tién tro cap
that nghiép la 7.665.480 dong;

- Cong ty TNHH BV phai tra cho chi Quéach Thi L s tién trg cap thoi viéc
va tién 1ai cham tra dén ngay xét xtr so tham 1a 1.215.450 dong va phai thanh toan
cho Chi L tién lwong con thiéu thang 6/2018 va tién 14i cham tra dén ngay xét xir 1a
4.861.900 dong.

Tong cong sb tién cong ty TNHH PV phai tra cho chi Quach Thi L 1a
13.742.830 dong.

Ké tir ngay Ban an c6 hiéu luc phap luat hoac ké tir ngay c6 don yéu cau thi
hanh an ctia nguoi dugce thi hanh an cho dén khi thi hanh 4n xong tat ca cac khoan
tién, hang thang, bén phai thi hanh an con phai chiu khoén tién 13i ciia s6 tién con
phai thi hanh an theo murc 13i suat theo quy dinh tai khoan 2 Piéu 357 B9 luat Dan
su 2015.

Vé én phi:

- An phi lao dong so tham: Cong ty TNHH DV phai chiu 678.000 dong an
phi lao dong so tham. Chi Quach Thi L khong phai chiu an phi lao dong so tham.

- An phi lao dong phuc tham: Chi Quéch Thi L khong phai chiu 4n phi lao
d6ng phic tham.

Truong hop ban an, quyét dinh duge thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh an Dan sy thi ngudi dugc thi hanh, ngudi phai thi hanh 4n c6 quyén thoa
thuan thi hanh 4n, quyén yéu cau thi hanh 4n, tu nguyén thi hanh 4n hodc bi cudng
ché thi hanh an theo quy dinh tai cic Piéu 6, 7 va 9 Luat thi hanh an dan sy; thoi
hi¢u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luat thi hanh an dan su.
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Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- VKSND TP Hai Phong; i AN_CHT 3 .

_ Chi cuc THADS quan DK: THAM PHAN-CHU TQA PHIEN TOA
- TAND quén DK;

- Puong sy (dé thi hanh);

- Luu: Ho so, HCTP.

Vii Thi Thu Ha
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