TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc lap - Tw do - Hanh phuc

Ban an s6: 03/2024/KDTM-PT
Ngay 23-01-2024
V/v tranh chap hop dong
thi cong

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG

- Thanh phan Hgi dang xét xi phac tham gém co:

Tham phén - Chui toa phién tda: Ong Phan Tri Diing

Céac Tham phan: Ong Huynh Vin Luat

Ba Tran Thi Thim

- Thw ky phién toa: Ong Phan Hoang Khang — Thu ky Toa an nhan dan
tinh Binh Duong.

- Dgidi¢én Viégn Kiém sat nhan dan tinh Binh Dwong tham gia phién toa:
Ong Tran Thi Ngoc Tuyen — Kiém sat vién.

Ngay 23 thang 01 nam 2024, tai try s¢ Toa &n nhan dan tinh Binh Duong
xét xu phuc tham cong khai vu an kinh doanh, thwong mai thu ly so
54/2023/TLPT-KDTM ngay 22 thang 11 ndm 2023 v¢& viéc “tranh chap hop
dong thi cong”.

Do Bén 4n kinh doanh, thuong mai so tham s6 14/2023/KDTM-ST ngay
21/9/2023 cta Toa an nhan dan thi x& B, tinh Binh Duong bi khang céo.

Theo Quyét dinh dua vu &n ra xét xur s6 53/2023/QDPT-KDTM ngay 05
thang 11 nam 2023, Quyét dinh hodn phién toa so 02/2024/Qb-PT ngay
08/01/2024, gitra cac duong su:

- Nguyén don: Cong ty TNHH K1; dia chi: s6 F B, Phuong B, quan B,
Thanh pho Ho Chi Minh.

Nguoi dai dién theo uy quyén cua nguyén don: Ong Td Bé& T, sinh nim
1977; dia chi thuong trd: s6 B Lo A, Chung cu H, Phuong C, quan G, Thanh
pho Ho Chi Minh, c6 mat.

- Bi don: Cong ty TNHH K2; dia chi: L6 B-F-CN duong DESA, Khu cong
nghiép M, phuong T, thi xa B, tinh Binh Duong.

Nguoi dai dién theo ay quyén cua bi don: Ba Pang Thi Kim C, sinh nim
1996; chirc danh: Quan ly nhan su; dia chi lién hé: Cong ty TNHH K2, L6 B-
6C4-CN duong DESA, Khu cong nghiép M, phuong T, thi xa B, tinh Binh



Duong, ¢ mat.
- Nguroi khang céo: bi don Cong ty TNHH K2,
NOI DUNG VU AN:
Theo néi dung ban an so tham:

1. Theo Don khai kién dé ngay 09/5/2023, loi khai trong qua trinh tham gia
to tung, nguoi dai dién theo uy quyén cua nguyén don la ong T6 Ba T trinh bay:

Ngay 24/12/2020, Cong ty Trach nhiém hitu han K1 (sau day goi la Cong
ty K1) ky két voi Cong ty TNHH K2 (sau day gOI la Cong ty K2) dé thi cong
ngudn cho thiét bi xuong rén, thi cdng tram bién &p, ngudn cho thiét bi 03 pha
220V va phét sinh thi cong Camera do di doi vi tri tai L6 B_6C4 CN buong D,
Khu Cong Nghiép M, phuong T, thi xa B, tinh Binh Duong. Gia tri hop dong
(bao gdm 10 % thué VAT) 1a: 3.972.209.740 dong. Ngay 20/5/2021, dai dién hai
cong ty lap Bién ban nghiém thu va ban giao cbng trinh, Cong ty K2 nhan cong
trinh hoan thién va dua vao sir dung cho dén nay.

Qua trinh thyuc hién hop dong Cong ty K2 di thanh toan cho Céng ty K1
tong so tién 1a 2.700.000.000 dong. Tinh dén ngay 10/4/2023, Cong ty K2 con
no Cong ty K1 sé tién gbc 1a 1.271.237.333 dong va lai cham thanh toan vai s6
tién 1a 419.508.540 d¢6ng. Cong ty K1 nhiéu lan gui thu yéu cau thanh toan so
tién con lai nhung Cong ty K2 dua ra nhiéu 1y do dé khéng thanh toan.

Ngay 09/5/2023, Cong ty K1 khoi kién yéu cau Toa an budc Cong ty K2
phai tra s tién gbc 1a 1.271.237.333 ddng va tién 1&i cham thanh toan trén sb
tién gbc ké tir ngay 10/6/2021 dén 10/4/2023 1a 419.508.540 ddng. Tong cong 1a
1.690.745.873 dong.

Sau khi khoi kién ngay 27/6/2023, Cong ty K2 di tra cho Cong ty K1 s
tién gbc 1a 1.271.237.333 ddng. Ngay 20/7/2023, dai dién nguyén don c6 don rat
mét phan yéu cau khai kién thanh toan sb tién 1.271.237.333 déng nhung giir
nguyén yéu cau tinh tién 14i cham thanh toan.

Tai Van ban trinh bay y kién ngay 15/9/2023 ciia nguoi dai dién theo uy
quyén cta nguyén don trinh bay: Nguyén don yéu cau Toa &n budc Cong ty K2
phai tra tién 14i cham thanh toan trén s tién gbc 1.271.237.333 dong vai i suat
theo thoa thuan cuaa hop dong 1a 0,05%/ngay, tinh tir ngay 21/6/2021 dén ngay
26/6/2023. Tuy nhién, nguyén don chi yéu cau 720 ngay, dbi véi khoang thoi
gian vuot qua 720 ngay nguyén don khong yéu cau. Thanh tién Ia;
1.271.237.333 dong x 0,05% x 720 ngay = 457.645.440 dong.

2. Qua trinh tham gia to tung Va tai phién toa, nguoi dai dién theo iy
quyén cua bi don la ba Bang Thi Kim C trinh bay: Thdng nhét vai 10i trinh bay
cia nguyén don vé viéc ky két Hop ddng thi céng sé: 37/2020/HDTC ngay
24/12/2020. Qué trinh thuc hién hop dong, Cong ty K2 da thanh toan cho Cong
ty K1 sé tién 1a 2.700.000.000 ddng, con lai 1.271.237.333 ddng thi Cong ty K2
chua thanh toan la do:
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+ Nguyén don thi cong cong trinh khong dam bao chét luong, khi dua vao
hoat dong thi khong dép ung yéu cau ky thuat nén may méc hoat dong khong
binh thuong gay mat thoi gian.

+ Phia Céng ty K2 c¢6 yeu cau nguyén don bao hanh nhung phia nguyén
don khong cho ngudi qua kiém tra, khic phuc.

+ Cong ty K2 nhiéu 1an yéu ciu nguyén don xuét hoa don gia tri gia tang
theo quy dinh vé hoa don thi Céng ty K2 méi thanh toan dugc va co can ctr dé
vay tién Ngan hang nhung phia nguyén don khong xuéat. Pén thang 02/2023,
nguyén don méi xuat héa don va gii cho Cong ty K2.

+ Trong thoi gian thi cong cong trinh thi do anh huong cua dich Covid-19
nén Cong ty K2 ciing rat kho khén. Cho den thang 01/2023 thi méi hoat dong
san xuat binh thuong tré lai.

+ Giam dbc dai dién cua Cong ty K2 1a dng Oh In K nhiéu 1an lién hé véi
bén nguyén don dé giai quyét cong ng nhung bén nguyén don khong déng y gap
mat. Bén khi Cong ty K2 nhan dugc van ban cia Toa an nhan dan thi x& B thi
méi biét bén Cong ty K1 khai kién.

+ Tu nam 2020, Cong ty K2 khdng co bao lanh cho ai tén la Park Tea S
(nguoi ky tén trong Bién ban nghiém thu va ban giao cong trinh ngay 20/5/2021)
va trong bang luong cua Cong ty K2 ciing khong co ai tén Park Tea S. Bién ban
nghiém thu va ban giao cong trinh ngay 20/5/2021 do nguyén don cung cap
khong phai 1a ¥ chi d6ng ¥ cua bi don nén bi don phan dbi vin ban nay. Vin ban
nay do nguyén don xut trinh thi nguyén don c6 nghia vu chang minh, bi don
khong yéu cau Toa 4n trung cau gidm dinh doi voi chir viét, chir ky, con dau hay
bat Ky noi dung gi trén van ban nay. Neu nguyen don ¢ yéu cau Toa an trung
cau giam dinh thi bi don s& hd trg cung cap mau dau va toan bo tai liéu can thiét
dé phuc vu cong tac giam dinh.

Ngay 27/06/2023, bi don yéu cau phia nguyén don giai quyét cac van dé ky
thuat nhiéu l1an nhung khong duoc, nén bi don da quyét dinh tra cho nguyén don
s6 tien goc 1a 1.271.237.333 dong va tu thué nguoi dén stra chita may mac thiét
bi cua minh. Moi thiét hai tir qué trinh ndy, bi don sé& khai kién nguyén don bang
mot vu an khéc, khéng yéu cau giai quyét trong vu an nay.

Dbi v4i yéu cau tra tién 14i cham thanh toan thi bi don khong dong y vi cac
ly do sau:

+ Nguyén don khong ¢6 quyén y&u cau tinh 1ai cham thanh toan khi khéng
thuc hién dung viéc lap dat may moc dam bao chét lwong, ky thuat khién bi don
khong thé van hanh duoc va khdng bao hanh cho bi don.

+ Dén thang 02/2023 nguyén don mai tién hanh xuét hoa don du bi don
khong c6 cung cap bat ctr van ban xac nhan nghiém thu nao.

+ Vin ban nghiém thu cta bi don cung cip khong phai 1a y chi dong y cua
cong ty B. Nguoi ky bién ban nghiém thu khdng phai 1a nguoi cua Cong ty K2
nhu da phan tich & trén.
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Mt khéc, tai muc 6.2 cua Piéu 6 Hop dong, co quy dinh vé trudng hop 14i
suat do cham thanh toan. Cu thé nhu sau: “Trong trudng hop bén A (K2) thanh
toan cham cho bén B (Sung Hwa) so v&i thoi gian quy dinh tai diéu 2 cua hop
ddng nay, bén A s& phai thanh toan thém cho bén B 0.05%/ngay cham thanh
toan. Thoi gian cham thanh toan khong qua 01 thang”. Twr ngir tai muc 6.2 cua
Diéu 6 néu trén duoc bi don hiéu nhu sau: Thoi gian cham thanh toan theo Hop
ddng duogc tinh 14i suat 1a 0.05%/ngay. Nhung mac 14i suat nay dugc gigi han
boi thoi gian 1a khdng quéa 01 thang. Hop ddng da néu rd bang ca tiéng Viét va
tiéng Han, nhung nguyén don cb tinh &p dung sai dé tinh tién 14i nhiéu hon.

Do d6, Can ctr vao Hop ddng thi Cong ty K2 chi ¢éng y thanh toan cho
Cong ty K1 sé tién 1ai cham thanh toan 01 thang theo 14i suat 0.05%/ngay trén
tong sb tién 1.271.237.333 dong, thanh tién 1a: 19.068.560 dong. Bi don khong
c6 don phan té ddi v4i nguyén don trong vu an nay.

Ban an so tham s6 14/2023/KDTM-ST ngay 21/9/2023 cia Toa an nhan
dan thi x& B, tinh Binh Duong da tuyén xu:

1. Chap nhan yéu cau khoi kién ctua nguyén don Cong ty TNHH K1 ddi véi
bi don Cong ty TNHH K2 vé viéc “Tranh chap hop dong thi cong”.

Buoc Cong ty TNHH K2 phai thanh toan cho Céng ty TNHH K1 s6 tién 1a
457.645.440 dong (bon trim niam muoi bay triéu, sau trim bon muoi lim nghin,
bén tram bon muoi dong).

Ké tir ngay Ban an c6 hiéu luc thi hanh va ngudi duoc thi hanh an c¢6 don
yéu cau thi hanh an, néu nguoi phai thi hanh an chua thanh toan hoic thanh toén
khong day du, thi hang thang ngudi phai thi hanh an con phai thanh toan cho
ngudi duoc thi hanh &n s tién 14i theo muc 13i suat quy dinh tai Piéu 357 va
Diéu 468 cua Bo luat Dan su 2015, trong (ng Vi b tién va thoi gian cham thi
hanh an.

2. PBinh chi mot phan yéu cau khoi kién cia nguyén don Cong ty TNHH
K1 d6i vai bi don Cong ty TNHH K2 di véi yéu cau thanh toan tién ng goc la
1.271.237.333 dong (Mot ty, hai trim bay muoi mot triéu, hai trim ba muoi bay
nghin, ba trim ba muoi ba déng).

Ngoai ra 4n so tham con tuyén vé &n phi va quyén yéu cau thi hanh an.

~ Ngay 04/10/2023, Cong ty TNHH K2 khéng c4o yéu cu sira ban 4n so
tham khong chap nhan yéu cau khai kién ctia nguyén don.

Tai phién toa phic tham:

Y kién bi don: Giir nguyén yéu cau khang cao, dé nghi sira ban an so tham
khdng chap nhan yéu cau khai kién ve tién 1ai cham thanh toan ctaa nguyén don.

Y Igién nguyén don: Khong chap nhan khang céo, dé nghi gitr nguyén ban
an so tham.

Pai dién Vién Kiém st nhan dan tinh Binh Duong phat biéu quan diém:
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- Vetd tung: Trong qua trinh giai quyét vu &n va tai phién toa, nhiing nguoi
tien hanh t6 tung va duong su da chap hanh dang quy dinh cua B6 luat To6 tung
dan su.
- V& ndi dung: V& no gdc, nguyén don rat lai yeu cau nay l1a hoan toan ty
nguyén. Toa so thdm dinh chi 13 dung quy dinh khoan 2 Diéu 244 cua Bo luat
T4 tung dan sy nam 2015.

V& 1ai suit cham tra: Toa so tham chip nhan mac I&i suat cham tra
0.05%/ngay 1a ding quy dinh Piéu 306 Luat Thuong mai nim 2005. Tuy nhién
day 1a vu an kinh doanh thwong mai, thay vi nhan dinh muc 1i suat nay pha hop
Piéu 306 Luat Thuong mai nim 2005, Toa so tham lai nhan dinh phu hop Diéu
357, 468 Bo luat Dan sy nam 2015 1a chua chinh xac, nhung khong lam thay doi
noi dung giai quyét vu an nén khong can thiét sira an so tham. Do d6, Toa so
tham can rut kinh nghiém vé ap dung luat doi vai noi dung nay.

- Ve thoi gian thanh todn: Can cr muc 2.2 Bieu 2 Hop dong sb
37/2020/HDTC ngay 24/12/2020 do hai bén ky ket da thoa thuan “Thoi han
thanh toan bén A (bi don) sé thanh toan 100% sau khi hoan thanh céng trinh”.
Nhu vay, c6 can cu xac dinh hai bén c6 thoa thuan thoi gian thanh toan hop
dong la phu hop khoan 2 Diéu 147 Luét xay dung ndm 2014, tai khoan 2 nay
quy dinh “Thoi han thuc hién quyét toadn hop dong xay dung do cac bén thoa
thudn .

Déi chiéu tai liéu ching ci tai hd so, thiy: Chiing ¢t nguyén don cung cap
cd bién ban nghiém thu va ban giao cdng trinh vao ngay 20/5/2021 (BL 19, 104)
do hai bén ky va déng dau c6 thé hién noi dung “céng trinh dat yéu cdu so Vi
thiét ké da duyét”, can cit khoan 5 Diéu 144 Luat xay dung nam 2014 quy dinh
“..Viéc thanh todn trén co sé khéi lwong thuc té hoan thanh dwoc nghiém
thu...” nén c6 can cur xac dinh cong trinh da hoan thanh nén dugc nghiém thu
vao ngay 20/5/2021, do d6 bi don phai thanh toan cho nguyén don nhu da théa
thuan tai muc 2.2 biéu 2 Hop déng “thanh toan 100% sau khi hoan thanh céng
trinh”. Bi don khang cao khong thwra nhan Bién ban nghiém thu va ban giao
cong trinh ngay 20/5/2021 nhung khong yéu cau Toda an trung cau giam dinh,
khong cung cap duoc bién ban nghiém thu nao khac sau khi da nhan va sir dung
cong trinh. Pong thoi, bi don cho rang nguyén don ban giao cong trinh khong
dam bao chat luong nhung khong cung cap duoc tai lidu chiing ctr chitng minh
nén khong c6 co s chap nhan.

- V& thoi gian tinh 14i suit do cham thanh toan: Theo muc 6.2 Diéu 6 cua
Hop dong hai bén c6 thoa thuan “Trong truong hop bén A (bi don) thanh todn
chdm cho bén B (nguyén don) so véi thoi han quy dinh tai Diéu 2 hop dong nay,
bén A (bi don) sé phai thanh toan thém cho bén B (nguyén don) 0,05%/ngay
cham thanh toan. Thoi gian chdm thanh todan khong vurot qua 01 thang”. Nhu
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vay, truong hop vuot qua 01 thang ké tir ngay 20/5/2021, nghia 1a dén ngay
21/6/2021 bi don chua thanh toan no thi bi don phai chiu I3i suat do cham thanh
toan ng nhu di thoa thuan tai Pidu 6 cua hop dong.

Bi don Cong ty TNHH K2 khang cdo nhung khong cung cap duoc ching
ctr chimg minh. Can ct khoan 1 Diéu 308 B6 luat Té tung dan su, dé& nghi Hoi
ddng xét xir phdc tham khéng chap nhan khang céo cua nguyén don, gitt nguyén
ban 4n so tham.

Sau khi nghién ciru cac tai liéu, chiang ci ¢6 tai hd so da dugc tham tra tai
phién toa; can cur vao két qua tranh luan tai phién toa, loi trinh bay cua duong
su, y kien cua Vién Kiém sat, Hoi dong xét xur phdc tham,

NHAN PINH CUA TOA AN:

[1] Bi don Cong ty TNHH K2 khang céo cho rang theo muc 6.2 diéu 6 hop
d6ng thi bi don chi phai chiu I&i suat cham thanh toan trong han 01 thang, bién
ban nghiém thu khong dung quy trinh, khong c6 chir Ky cta ngudi dai dién theo
phap luat cta bi don, Toa an cip so tham nhan dinh bi don tra hét tién theo hop
d6ng 1a thira nhan cong trinh d hoan thanh 13 khong c6 co sd chap nhan nén yéu
cau stra ban an so tham khong chap nhan yéu cau khoi kién cta nguyén don.

Nguyén don khong chap nhan khang cao cua bi don vi cho rang cong trinh
da hoan thanh, da duoc da‘i dién bi don nghiém thu va dua vao st dung nhung
cham thanh toan nén yéu cau phai thanh toan so tién 1ai 1a 457.645.440 dong.

[2] Theo muc 2.2 Piéu 2 Hop dong thi cong sé: 37/2020/HPTC ngay
24/12/2020 cé4c bén thoa thuan Céng ty K2 phai thanh toan cho nha thau Cong
ty K1 100% sau khi hoan thanh cong trinh ma khong can ctr vao thoi gian xuat
hoa don gia tri gia tang cho gia tri cong trinh. Theo muc 5.1 Diéu 5 Hop dong
thi cong sb: 37/2020/HDPTC quy dinh trach nhiém cia chu dau tu Cong ty
TNHH K2 phai nghiém thu, duyét khéi lugng hoan thanh va tiép nhan cong
trinh khi du diéu kién ban giao, con trach nhiém caa nha thau Cong ty K1 chi 1a
tao diéu kién thuan loi cho Cong ty TNHH K2 1am tét cong tac giam sat cua
minh. Dong thoi, theo diém c, d khoan 2 Piéu 112 Luat Xay dung quy dinh chu
dau tu c6 nghia vu “Té chic gidm sat va quan 1y chdr heong trong thi cong xay
dung phi hop véi hinh thizc qudn 1y du &n, hop dong xay dung; Té chirc nghiém
thu, thanh toan, quyét todn céng trinh” va theo diém h khoan 2 Diéu 113 Luat
Xay dung quy dinh “Nha thau thi cdng xay dung cé nghia vu tham gia nghiém
thu céng trinh”. Theo khoan 2, 3 Diéu 123 Luat Xay dung ciing quy dinh:
“Hang myuc cong trinh, cong trinh xay dung hoan thanh chi dwoc phép dwa vao
khai thac, siz dung sau khi diroc nghiém thu bdo dam yéu cau cua thiét ké xay
dieng, tiéu chudn ap dung, quy chudn ky thudr cho cong trinh, quy dinh vé qudn
ly stz dung vdt liéu x@y dung va dwoc nghiém thu theo quy dinh cua Ludt nay.
Chu dau tw ¢6 trach nhiém té chizc nghiém thu céng trinh xay dung ”. Bong thoi,
theo Diéu 88 Luat Xay dung quy dinh: “Chi dau tw ¢6 trach nhiém luu trit ho
so hoan thanh céng trinh xdy dung. Nha thau tham gia hoat déng xay dung co
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trach nhiém lueu trit h6 so cong viéc do minh thuc hién . Nhu vay, ddi chiéu voi
thoa thuan caa cac bén trong Hop ddng thi cong sé: 37/2020/HPTC va quy dinh
phap luat vé xay dung thi trach nhiém té chic nghiém thu, duyét khéi lwong
hoan thanh thudc nghia vu cua chu dau tw Cong ty TNHH K2, khong phai cua
nha thau Cong ty K1. Nguyén don Cong ty K1 da xuat trinh duoc Bién ban
nghiém thu va ban giao céng trinh ngay 20/5/2021 cé chit ky ghi tén éng Park
Tae S1 dai dién chu dau tu véi chic vu Giam déc ki thuat va déng con dau cua
Cong ty TNHH K2.

Bi don khang cao cho rang bién ban nghiém thu khong dang quy trinh,
khong cé chit ky cua nguoi dai dién theo phap luat caa bi don, khong thtra nhan
ong Park Tae S1 1a dai dién cha dau tu nhung khong yéu cau giam dinh, khdng
cung cap dugc bién ban nghiém thu nao khac 1a vi pham nghia vu caa chu dau
tu nhu da phan tich & trén. Mac khac, ban than bi don thwra nhan da nhéan, dua
cong trinh vao sir dung thoi gian dai va da thanh toan hét sé tién con lai theo hop
dong 1.271.237.333 dong (thanh toan sau khi nguyén don khai kién) nén bj don
khang cao xac dinh chua hoan thanh cong trinh, chwa nghiém thu dé tir 46 khong
chap nhan thanh toan 13i cham tra cho nguyén don 1a khong dung quy dinh phap
luat va su thoa thuan caa cac bén trong hop dong nén khong c6 co s chap nhan,

[3] Bi don khang cao cho rang chi phai chiu l4i suat cham thanh toan trong
thoi han 01 thang theo muc 6.2 diéu 6 hop dong 1a khong c¢6 co sd chap nhan.
Bai 18, tai muc 6.2 cua Diéu 6 Hop dong thi cong sé 37/2020/HDTC ngay
24/12/2020 quy dinh: “Trong truong hop bén A thanh toan chgm cho bén B so
Véi thoi gian quy dinh tai diéu 2 cua hop dong ndy, bén A sé phdi thanh toan
thém cho bén B 0.05%/ngay cham thanh toan. Thoi gian chgm thanh toan khéng
qud 01 thing”. Nhu vay, muc 6.2 cta Piéu 6 Hop ddng thi cong sb
37/2020/HPTC chi cho phep thoi gian cham thanh toan la khong qua 01 thang,
ngoai khoang thoi gian trén s¢ dugc xac dinh la cham thanh toan nén nguyén
don yéu cau tinh tién 14 do cham thanh toan sau 01 thang tir ngay ky Bién ban
nghiém thu va ban giao cong trinh ngay 20/5/2021 1a c6 co s& chap nhan.

Vé thoi han tinh 13i: Theo Muc 2.2 Diéu 2 cua Hop dong quy dinh: “Thoi
han thanh toan: “Bén A sé thanh toan 100% sau khi hoan thanh cong trinh”.
Theo nguyén don, ngay hoan thanh cong trinh 1a ngay cac bén ky Bién ban
nghiém thu va ban giao cong trinh ngay 20/5/2021. Bi don dugc cham thanh
toan 01 thang nén ngay bi don vi pham nghia vu thanh toan la tir ngay 21/6/2021
dén ngay 26/6/2023, nguyén don chi yéu cau tinh d6i véi sd ng cudi ciing theo
don khoi kién 1a 1.271.237.333 d6ng, khong tinh tién 1i cham thanh toan ddi
Vi cac khoan tién cham thanh toan da tra trudc day. Thoi gian tinh 14i tir ngay
21/6/2021 dén ngay 26/6/2023 1a hon 720 ngay nhung nguyén don chi yéu cau
thanh toan 720 ngay, véi muc 13 suat theo thoa thuan 0.05%/ngay la
457.645.440 dong. Xét yéu cau khai kién ciia nguyén don 1a phu hop véi thoa
thuan cua cac bén trong Hop ddng thi cong sé 37/2020/HPTC, phl hop Biéu
306 Luat Thuong mai nam 2005 va c6 lgi cho bi don nén Toa an cip so tham
chap nhan yéu cau khai kién ctia nguyén don 1a ¢6 can ct.
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[4] T nhiing co s¢ nhan dinh néu trén, Xét khang cao cua bi don la khong
c6 can cu chap nhan, y kién cua dai dién Vién kiem sat de nghi gitr nguyén ban
an so tham la phu hop.
[5] ,Vé an phi kinh doanh, thwong mai phic tham: Bi don khang cdo khong
dugc chap nhan nén phai chiu an phi theo quy dinh.

Vi cac lé trén,
QUYET PINH:

- Can ctr khoan 1 Diéu 148, khoan 1 Biéu 308, 313 caa Bo luat T4 tung dan
su,

- Can ctr Biéu 306 cua Luat Thuong mai;

- Can ctr Nghj quyét s0 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban Thuong vu Quoc hdi quy dinh vé mirc thu, mién, giam, thu, ndp, quan ly va
sir dung an phi va 1€ phi cua Toa an.

Tuyén xur:

1. Khdng chap nhan khang céo cua bj don Cong ty TNHH K2 ve viéc
“Tranh chap hop dong thi cong”.

2. Giit nguyén Ban an kinh doanh thuong mai so tham s6 14/2023/KDTM-
ST ngay 21/9/2023 cua Toa &n nhén dan thi xa B, tinh Binh Duong nhu sau:

2.1. Chap nhan yéu cau khei kién cua nguyén don Cong ty TNHH K1 doi
véi bi don Cong ty TNHH K2 veé viéc: “Tranh chap hgp dong thi cong”.

Buoc Cong ty TNHH K2 phai thanh toan cho Cong ty TNHH K1 s6 tien 12
457.645.440 dong (bon trdm nam muoi bay triéu, sau tram bon muoi lam nghin,
bon tram bon muoi dong).

Ké tir ngay Ban an c6 hiéu luc thi hanh va ngudi duoc thi hanh an c¢6 don
yéu cau thi hanh an, néu nguoi phai thi hanh an chua thanh toan hodc thanh toan
khong diy du, thi hang thang ngudi phai thi hanh an con phai thanh toan cho
nguoi dugc thi hanh an sb tién 1ai theo muc i Suat quy dinh tai biéu 357 va
Piéu 468 cua Bo luat Dan su 2015, trong (ng vai b tién va thoi gian cham thi
hanh an.

2.2. Pinh chi mét phan yéu cau khai kién cia nguyén don Cong ty TNHH
K1 d6i véi bi don Cong ty TNHH K2 di véi yéu cau thanh toéan tién ng goc la
1.271.237.333 @6ng (mot ty, hai trim bay muoi mbt trigu, hai trim ba muoi bay
nghin, ba trim ba muoi ba d6ng).

2.3. V& an phi kinh doanh thuong mai so tham:

- Bi don Cong ty TNHH K2 phai chiu 22.305.817 d6ng (hai muoi hai triéu,
ba tram ¢ ndm nghin, tdm tram mudi bay dong) an phi kinh doanh thuong mai
so tham.
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- Hoan tra lai cho nguyén don Cong ty TNHH K1 s tién tam g an phi da
nop 1a 31.361.188 ddng (ba muoi mbt tridu, ba trim sau muoi mdt nghin, mot
trim t4m muoi tim d6ng) theo Bién lai thu tién tam wng an phi, 18 phi tda an sb
AA/2021/0011238 ngay 23/5/2023 cua Chi cuc Thi hanh an dan su thi xa B, tinh
Binh Duong.

3. An phi phlc tham: Bi don Céng ty TNHH K2 phai chiu 2.000.000 dong,
dugc khau trir tién tam ang an phi phdc thim da nop 2.000.000 (hai triéu) dong
theo Bién lai thu tam tng an phi, & phi Toa 4n s6 0012393 ngay 16/10/2023 cua
Chi cuc Thi hanh an thi xa B.

Truong hop ban an duoc thi hanh an theo quy dinh tai Diéu 2 Luat Thi
hanh an dan su thi ngudi dugc thi hanh an dan su, ngudi phai thi hanh an dan su
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hoac bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va Diéu 9 Luat
Thi hanh &n dan sy; thoi hiéu thi hanh an duoc thyc hién theo quy dinh tai Diéu
30 Luéat Thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Noi nhan: TM. HOI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong: THAM PHAN - CHU TQA PHIEN TOA

- Chi cuc THADS thi xa B;
- TAND thi xa B;
- Céc duong sy (dé thi hanh);
- Luu: Ho so, T6 Hanh chinh Tu phap;
Toa Kinh té.
Phan Tri Diing



