TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH TIEN GIANG Déc 1ap - Tw do - Hanh phuc

Ban 4n sd: 05/2023/KDTM-PT
Ngay: 26/5/2023

V/v tranh chap: “Hop dng mua ban
hang hoa”

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH TIEN GIANG

- Thanh phan Hpi dong xét xvr phiic thdm gom co:

Tham phan - Chii toa phién toa: Ba Nguyén Ai Poan

Cdc Tham phan: Ba Truwong Thi Tuyét Linh

Ong Tran Vin Pat

- Thu ky phién toa: Ba Luu Thi Loan - Thu ky Toa an nhan dan tinh Tién
Giang.

- Dai dién Vién Kiém sdt nhan dan tinh Tién Giang tham gia phién toa:
Ba Tran Thi Phwong Théo- Kiém sat vién.

Ngay 19 thang 5 va ngay 26 thang 5 nam 2023 tai try sé Toa an nhan dan
tinh Tién Giang xét xir phuc tham cong khai vu an thu 1y sd: 04/2023/TLPT-
KDTM ngay 08 thang 3 nam 2023 v¢ viéc tranh chap “Hop dong mua ban hang
hoa”.

Do Ban 4n kinh doanh thuong mai so thdm s 12/2022/KDTM-ST ngay 30
thang 9 nam 2022 cua Toa an nhan dan thanh pho My Tho, tinh Tién Giang bi
khéang cao.

Theo Quyét dinh dua vu an ra xét xr phac tham sé: 518/2023/QD-PT
ngay 23 thang 3 nam 2023 gitra cac duong suy:

- Nguyén don: Cong ty c6 phan H

Try so: S6 111 Tran Nao, khu phd 4, phuong AK, thanh pho Thi Pi,
thanh pho H6 Chi Minh

Nguwoi dai dién theo phdp ludt: Ba Nguyén Thi Kim Ch — Chtc vu: Giam
déc.

Ngueoi dai dién theo 1y quyén: Ong Hoang Pinh C, sinh nim 1975 (C6
mat).



Dia chi: Phong 104 - C7 TT NT, phudong Nghia Tan, quan Cau Gidy,
thanh ph Ha Noi.

Theo Gidy iy quyén sé: 1506/2022/GUQ-H ngay 15/6/2022

- Bi don: Cong ty c6 phan GD

Tru so: Lo 45 Khu cong MT, xa Trung An, thanh phé M¥ Tho, tinh Tién
Giang.

Nguwoi dai dién theo phdp ludt: Ong Nguyén Vian B — Chirc vu: Giam ddc.

Ngueoi dai dién theo iy quyén: Ong Nguyén Phuc Th, sinh ndm 1976 (C6
mat).

Pija chi: S6 163/15/7F THT, phuong 13, quan 10, thanh phd HO Chi
Minh.

Theo Gidy uy quyén ngay 30/8/2022

Ong Nguyén Tung D, sinh nam 1979 (C6 mit)

Pia chi: Khu phd LD 1, phuong Tam Phudc, thanh phd Bién Hoa, tinh
Pong Nai.

Theo gidy Uy quyén ngay 15/5/2023.

Ngudi bao vé quyén va loi ich hop phap cua bi don: Luat su Phan Trung
H — Vian phong Luat su Phan Trung H — Poan luat su Tp Ho Chi Minh (C6 mit)

Nguoi lam chimg: Nguyén Hong Q, sinh nim 1990 (Ving mit)

Dja chi: S6 111 Tran Nao, khu phd 4, phuong AK, thanh ph Thu Puc,
thanh phd H6 Chi Minh.

Nguoi khang cdo: Bi don Cong ty GD.

NOI DUNG VU AN:

Theo dn so tham, nguyén don la Céng ty ¢é phan H va dai dién la anh
Hoang Dinh C trinh bay:

Tir ndm 2017 dén nam 2019, gitta Cong ty cd phan H (sau ddy goi tat 1a
Cong ty H) va Cong ty c6 phan GP (sau day goi tit 1a Cong ty GD) ky két nhiéu
Hop dong kinh té. Theo d6, Cong ty H ban cho Cong ty G hang hoéa 1a cac loai
laa mi, kho dau dau tuong, ba dau nanh, ng6 hat dé phuc vu san xuét thire an
chan nuoi.

Mot sb diéu khoan co ban cua cac Hop dong quy dinh chung vé viéc kiém
hang, giao nhan, van chuyén, thanh toan, phat vi pham hop dong duoc quy dinh
v6i cac diéu khoan nhu sau:



- Kiém hang: Bén mua cin cr theo két qua giao nhan thyc té tai thoi diém
giao nhan hang dé nhan hang.

Trong truong hop chat luong hang héa khong dat theo chi ti€u nhu Diéu 1
cua Hop dong thi Bén mua s€ thong bao cho Bén ban biét tai thoi diém giao
nhan va hai bén thda thuan giam gia theo ty 1¢ chi tiéu khong dat chat luong.

Trong trudng hop tai thoi diém giao hang ma c6 phat sinh tranh chip va
khong thong nhat vé chét luong hang hoa thi hai bén s& cung tién hanh iy mau
déu ¢ nhiéu vi tri ciia 16 hang va niém phong dé dem di kiém dinh tai QUATEST
3 (hodc co quan giam dinh trung 1ap ma hai bén théng nhat chi dinh). Két qua
QUATEST 3 hoic clia co quan giam dinh trung l1dp ma hai bén théng nhat chi
dinh 13 két qua cudi cing budc hai bén phai chap nhan.

- Phuong thure thanh todn: Bén mua thanh toan cho Bén ban theo han murc
dua trén toc d6 nhan hang cua Bén mua nhu sau:

+ Bén mua lén hang 3.000 tin/thang, han mic cong no 1a 50 ty dong.

+ Bén mua néu lén hang ting lugng hon 1.000 tan/thang vOi_han muc
trén, han mirc cong no s¢€ tang 1én 10 ty dong nhung khong qua 70 ty dong.

Phuong thirc thanh toan: Chuyén khoan, phi chuyén khoan do Bén mua
chiu.

Trong truong hop Bén B chdm thanh toan, Bén B phai chiu muc 14i suét
cham thanh toan 1a 9%/nam.

- Phat vi pham Hop dong: Mot trong hai bén néu vi pham phai chiu phat
bang 8% gia tri cia Hop dong.

Trong qua trinh thuc hién cac Hop ddong néi trén, Cong ty H da giao day
du luong hang hoéa cho Cong ty GD. Cong ty GP di nhan du hang hoa va gidy
td ¢ lién quan. Tuy nhién, viéc thanh toan tién hang lai khong diing nhu cam
két trong Hop ddng. Vi vy cong no bi cong don kéo dai, khong duge thanh toan
dut diém. Cong ty H da rat nhiéu l1an gt vin ban, cir nhan sy dén lam viée tryc
tiép dé yéu cau Cong ty GP thanh toan cong no nhung phia Cong ty Gb van
chay y, thanh toan nhé giot muc dich nham chiém dung von ciia Cong ty H.

Ngay 24/6/2021 tai Cong ty GD, dai dién Cong ty H va Cong ty GD tién
hanh 1am viéc dé giai quyet dut diém cong ng. Theo do, Cong ty GD xac nhan
con ng Cong ty H tong sb tién hang 13 34. 161.299.119 dong, chua bao gom 13i
cham tra phat sinh. Phia Cong ty GD c6 yéu cau giam trir s6 tién 2.415.137.616
ddéng do hang hoa khong dam bao chat luong ma khong cin ctr két qua theo
QUATEST 3 nhu d3 thoa thuan tai cac Hop dong. S6 tién giam trir nay dai dién
Cong ty H chua ddng ¥ va s& c¢6 vin ban tra 16i cho Cong ty GD.

Trén co so bin ban lam viéc ngay 24/6/2021, ngay 01/7/2021 Coéng ty H
co van ban 50 22/CV —H gt Cong ty GD voi ndi dung xéc dinh chi dong ¥ giam
trir sO tién 1a: 1.213.892.816 dong Téng sb tién hang Cong ty GD phai thanh
toan 13: 32.947.406.303 dong, s tién trén chua bao gom 14i cham tra phat sinh.



Sau do, Cong ty GD c6 thanh toan thanh nhiéu dot khac nhau. Tinh dén
ngay 13/5/2022, Cong ty GD moi tra dugc sd tién hang 1a 31.746.159.503 dong,

s6 tién hang con no lai 13 1.201.246.800 dong va no tién 13 cham tra tinh dén
ngay 13/5/2022 14 9.719.585.366 dong.

Cong ty c6 phan H khoi kién yéu cau budc Cong ty cd phan GP phai
thanh toan cho Cong ty ¢ phan H sb tién hang con no 13: 1.201.246.800 dong
va sb tién 131 cham tra theo thoa thuan tai cac Hop dong 1a 9%/nam tuong duong
s6 tién 9.719.586.366 ddng. Tong sd tién yéu cau Toa an budc Cong ty ¢ phan
GP phai tra mot 1an 1a: 10.920.833.000 dong cho Cong ty cd phan H.

Bi don la Cong ty c6 phan GD va nguoi dai dién theo phap lugt la anh
Nguyén Phuc Th trinh bay:

Vé quan hé hop dong giira hai bén: Cong ty GD c6 qua trinh dai han thuc
hién cac hop dong mua ban kho dau dau twong, ba dau nanh v4i Cong ty H dén
nam 2020. Khoi luong mua ban rat 16n, hai bén c6 qua trinh hop tac kinh doanh
hitu hao t6t dep va c6 thién chi.

Cong ty Gb khong dong Vv yéu cau doi ng tién hang con tH 1a
1.201.246.800 dong Lién quan dén yéu cau doi ng tién hang cua Cong ty H,
Cong ty GD yéu cau dbi trir hoan toan khoan tién nay vao diéu chinh giam cong
no do chat luong hang hoa do Cong ty H giao khong dam bao chat lugng. Theo
quy dinh tai Diéu 2 cac hop dong da ky, néu cé tranh chap vé chét lugng hang
hoa thi hai bén sé& léy mau kiém tra tai QUATEST 3, néu khong dat s€ b1 giam
gia tuong ng ty 18 phan trim hang hoa khong dat.

Theo s6 liéu dinh kém bién ban ngay 21/3/2018, trén co s¢ PH két qua thir
nghiém chi tiéu tai QUATEST 3 s6 KT02942ATPS ngay 20/3/2018, téng gia tri
Cong ty H bi giam tru do giao hang khong dat chat luong la 2.394.501.380
ddng. Vi gia tri giam trir nay, Cong ty GD khong con no tién hang Cong ty H.

Cong ty H yéu cau cc khoan 13i cham thanh toan khong c6 can cu:

Tai DPiéu 3, cac hop dong quy dinh; “Bén mua thanh toan cho Bén ban
theo han mtrc dua theo toc do nhan hang cta bén mua nhu sau: “Bén mua 1én
hang 3.000tan/thang, han mic céng ng 1a 50 ty dong, Bén mua néu 1én hang
tang luong hon 1.000 tin/thiang v&i murc trén, han muc cong ng sé& ting thém
twong ung 10 ty dong”. Nhu vdy, Bén mua ludén dugc duy tri mot khoan no tién
hang 50 ty dong ma khong xac dinh thoi han thanh toan. Thuc té, han muc cong
ng di timg 1én dén 70 ty dong. Mot diéu khoan thanh toan khong co thoi han
thanh toan, khong c6 thoi han thanh toan cong ng cta phﬁn han murc du no thi
Cong ty GD khong hé bi xem 1a chdm thanh toan.

Tu thang 02 nam 2020, do anh huong cua dich bénh Covid-19, Cong ty
GP khong lay thém hang ma van thanh toan cac khoan cong no tién hang trong
han muc cho phép va dén nay da thanh toan dut diém cong no.

Cac hop dong co quy dinh: “ Trong truong hop bén B cham thanh toan,
bén B sé& phai chiu 1ai suat cham thanh todn 9%/nam”. Quy dinh nay 1 v6 nghia



khi hai bén khong xac dinh thdi han thanh toan ctia phan cong no trong han mirc
50 ty dong va sau nay la 70 ty dong.

_ bai dich Covid-19 vira qua 1a truong hop bat kha khang theo quy dinh tai
Bjéu 156 B0 luat dan su. Trong thoi gian dai dich Covid -19 tir cu6i ndm 2019
dén 2021, Thu tuéng Chinh phu c6 Chi thi 15/CT-TTg ngay 27/3/2020 va Chi
thi 16/CT-TTg ngay 31/3/2020 vé tam dinh chi va dinh chi cac co s san xuat
kinh doanh va han ché xa hoi. Day la truong hop bat kha khang do chinh sach
cua Chinh phu doi pho v6i dich bénh. Thudce truong hop Cong ty GP duge mien
trach nhi€ém va nghia vu (n€u co) trong cac quan hé hop dong co lién quan.

Cong ty GP khong chap nhan yéu ciu khoi kién ctua Cong ty H.

Tai Ban 4n dan so tham s6 12/2022/DS-ST ngay 30 thang 9 nam 2022 cua
Toa an nhan dﬁ‘n thanh ph6é M¥ Tho, tin‘h Tién Gigng ap dung bi¢u 306 Luat
thuong mai; Diéu 430, 433, 434, 440, Dicu 357, Di€u 468 B6 luat dan sy; Nghi
quyet s0 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Qudc
Hoi1 quy dinh vé murc thu, mién, giam, thu ndp, quan ly va sir dung an phi va I¢
phi Toa &an

Tuyén xu:

Chép nhan yéu cau khai kién cia Cong ty ¢ phan H

Bugc cong ty cd6 phin GD tra cho Coéng ty c6 phian H sb tién
10.920.833.000 dong (Mudi ty chin tram hai muoi tri¢u tdm trdm ba muoi ba
ngan dong). Thuc hién tra ngay khi an c6 hi¢u lyc phép luat.

Ngoai ra ban an con tuyén vé an phi va quyén khang cdo cia duong su.

Ngay 30/9/2022, bi don Cong ty co phan GD c6 don khang cio yéu cau
Tda 4n cap phic thim xem xét bac toan bo yéu cau khoi kién cua nguyén don
hoac huy toan bd ban an dé xét xtr lai do cac cong ng va lai chua dugc kiém
toan.

Tai phién toa phuc tham Cong ty H dong ¥ giam tién 14i cho Cong ty GP
13 2.000.000.000 dong.

Tai phién toa phic tham, Cong ty G thay doi yéu cau khang céo, d6i voi
tién giam trir do chat luong hang hoa thi Cong ty H khong dong ¥ tra cho Cong
ty GD, ddi voi so tién 1ai Cong ty GP ty tinh lai Cong ty GD chi no Cong ty H
13 1.883.973.111 d6ng nhung Cong ty GP chi dong ¥ tra Cong ty H s6 tién 13i 1a
792.088.093 ddng, khong dong ¥ tra sd tién 1ai 1.091.885.018 dong do anh
hudng dich bénh.

Cac duong su khong thoa thuan dugc véi nhau vé viéc giai quyét vu an.

Luat su Phan Trung H bao vé quyén va loi ich hop phap cho Cong ty GP
phat biéu quan diém: Vé chét luong hang hoa dua vao két qua kiém nghiém cia
QUATEST 3 va bién ban ngay 21/3/2018 ctia Coéng ty GP. Bién ban 1ay mau
ngay 10/3/2018 1a c6 dai dién cta Cong ty H 13 anh Q chimg kién vi thuc tién
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lam viéc trude dy 1ay mau chat luong hang hoa 1a do anh Q chimg kién. Do d6
Cong ty GD khong dong ¥ tra cho Cong ty H sb tién tranh chip vé chat luong
hang héa 1.201.246.800 dong. Di véi tién 13i: mau chdt cua van dé 1a ké tir
thang 01/2020 thi c6 4p dung han mtrc cong ng hay khong? Han mirc cong ng
thi khong ap dung thoi han tra ng, khong c6 quy dinh nao bi don khong mua
hang nira thi s& khong duoc 4p dung han muc cong ng nén Cong vin sb 13 sé
dugc ap dung xuyén sudt trong qua trinh tra ng. Do d6 Cong ty GP tinh lai s6
tién 13i 1a 1.883.973.111 dong nhung chi dong y tra 792.088.093 ddng, xin mién
tra 1.091.885.018 ddng do anh huéng dich Covid.

Pai dién Vién kiém sat nhan dan tinh Tién Giang phat biéu quan diém giai
quyét vu an:

Vé td tung: Tham phan, Thu ky, Hoi déng xét xir da tuan thu theo dung
quy dinh cua phap luat. Cac duong su ciing chip hanh theo dung quy dinh cta
phap luat vé viéc thyc hién quyén va nghia vu ctia duong su.

Vé noi dung vu an: Vé tinh ¢6 cin ¢t va hop phap dbi véi yéu cau khang
cdo cia Cong ty GD: Dbi v6i sd tién tranh chdp chit luong hang hoa
1.201.246.800 ddong, Cong ty GD cin ct vao bién ban 1dy mau ngay 21/3/2018
1a khong c6 can cir theo thoa thuén cua hai bén trong ba hop ddng tranh chép, do
d6 Cong ty GD khong dong v tra cho Cong ty H s tién nay 1a khong co cin cir
dé chap nhan. Bdi voi viée tranh chap tién 13i 9.719.586.366 dong, Cong ty GD
khong dong y tra toan bo ma chi dong ¥ tra mot phan 1a khong c6 can cir vi tinh
dén thang 01 nam 2020 Cong ty GP khong mua hang hoa ciia Cong ty H nén
xem nhu khéng ap dung han muc 50 ty. Tuy nhién, tai phién toa phic tham
Cong ty H dong ¥ giam 2 ty tién 14i cho Cong GD nén dé nghi Hoi ddng xét xir
ghi nhan. Do d6, dé nghi Hoi dong xét xtr khong chip nhan yéu cau khang co
ciia Cong ty GP. Sira an so thAm: Ghi nhan su tu nguyén ctia Cong ty H giam
cho Cong ty GD sb tién 13i 1a 2 ty dong.

Qua nghién ctru toan bd cac tai liéu, chimg ctr c6 trong hd so vu an duoc
tham tra tai phién toa, ndi dung yéu cau khang cao cua Cong ty cd phan G 10i
trinh bay ctia cac duong su va két qua tranh tung tai phién toa phic tham, ¥ kién
phat biéu cuia dai dién Vién kiém sat nhan dan tinh Tién Giang.

NHAN PINH CUA TOA AN:

[1] V& t6 tung: V& viéc x4c dinh thAm quyén va quan hé tranh chap “Hop
d6ng mua ban hang hoa” ctia Toa an cap so tham 1a phu hop véi yéu cau khai
ki€n ctia nguyén don theo quy dinh tai khoan 1 Dién 30 cua Bo luat tb tung dan
su. Pon khang c4o va bién lai dong tam ung an phi dan sy phic thim ciua Cong



ty Co phan G ndp trong thoi han quy dinh tai Diéu 273 ctia Bo luat to tung dan
su nén duoc chip nhan va xem xét giai quyét theo trinh tu phuc tham.

[2] V& ndi dung vu an va xét yéu cau khang cao cia Cong ty c6 phan GD.

2.1 Theo nguyén don thi tir ndm 2017 dén nam 2019, giita Cong ty cd phan
H (sau ddy goi tat 1a Cong ty H) voi Cong ty ¢ phan GP (sau ddy goi tat 1a
Cong ty GD) ky két nhiéu Hop ddong kinh té dé mua ban cac nguyén liéu dé
phuc vu san xuét thic dn chin nudi. Trong qua trinh mua ban, Cong ty GP ¢6
ng Cong ty H. Ngay 24/6/2021 hai bén dbi cH ng Cong ty H xé4c dinh Cong ty
GP con no 34.161.299.119 dong, Cong ty GP xac nhan con no Cong ty H
31.764.161.503 ddng, chwa bao gém 1di cham tra phat sinh. Ngay 01/7/2012
Cong ty H c6 van ban s6 22/CV-H giri Cong ty GP chi dong y giam trir
1.213.892.816 ddng, chua bao gom lai cham tra phat sinh. Tong s tién Cong ty
GD phai thanh toan 13 32.947.406.303 dong. Sau d6 Cong ty GP tra tién nhiéu
lan dén ngay 13/5/2021 tong sd tién 1a 31.746.159.503 dong, con no lai
1.201.246.800 dong va tién 1di cham tra tinh dén ngay 13/5/2022 la
9.719.585.366 dong.

Theo bi don Cong ty GP trinh bay khoéng dong y doi véi sd tién
1.201.246.800 dong Cong ty H kién vi yéu cau nay ddi trir hoan toan vao khoan
tién nay vao diéu chinh giam céng no do chét luong hang héa do Cong ty H giao
khong dam bao chat luong, do d6 Cong ty GP khong con no Cong ty H
1.201.246.800 dong. Ddi véi sb tién 1ai 9.719.585.366 dong Cong ty GD khong
dong v tra cho Coéng ty H vi cin ctr theo Piéu 3 cta cac Hop dong quy dinh han
mic cong no 1a 50 ty nén khong xem 1a cham thanh toan. Pbi véi quy dinh
truong hop bén B chiam thanh toan, bén B phai chiu 14i suit cham thanh toan
9%/mam 1a vo nghia. Nam 2020 do anh hudng dich covid-19 Cong ty GD khong
ldy thém hang ma van tra no cho Cong ty H, dén nay da thanh toan xong no, dbi
v6i s6 tién 14i cling chua dugc kiém toan.

Toda so tham xir chap nhan yéu cau khoi kién cua Cong ty H, Cong ty GD
khong dong y véi ban 4n so tham nén khang cao.

2.2 Béi véi viéc giam trir tién do hang hoa khong dam bao chat luong, giira
Cong ty H va Cong ty GP thong nhat tranh chap hang hoa kém chat luong lién
quan dén 07 16 hang cua ba Hop dong 655, 656 va 657 ky ngay 02/11/2017,
tong gia tri bay 16 hang nay 1a 30.896.612.000 dong.

Cin cr vao Diéu 2 cac Hop ddng 655, 656, 657 ky két ngay 17/11/2017
thoa thuén: tai Piéu 1 quy dinh vé chét luong nhu sau: “...Xo: 4% max, cat, san
da 2,5%...”; tai Diéu 2 quy dinh vé kiém hang, giao nhan va van chuyén nhu
sau: “Kiém hang: Bén mua cin ct theo két qua kiém hang thuc té tai thoi diém
giao nhan hang dé nhan hang. Trong truong hop chat lugng hang khong dat theo
chi tiéu trong Piéu 1 thi Bén mua s& thong bao cho bén ban tai thoi diém giao
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nhan va hai bén thoa thuan giam gia theo ty 18 chi tiéu khong dat chat luong.
Trong truong hop tai thoi diém giao hang ma hai bén c6 phat sinh tranh chip va
khong thdng nhét vé chat luong hang héa thi hai bén s& cung tién hanh 1y mau
déu & cac vi tri cua 16 hang va niém phong miu dé dem di kiém kiém tra tai
QUATEST 3....Két qua cia QUATEST 3 (hodc co quan trung lap ma hai bén
thong nhét chi dinh) 13 két qua cudi cing budc hai bén phai chdp nhan. Truong
hop chi tiéu vuot mirc cho phép ctia HD thi ty 1€ giam gia theo ty 1€ 1:1 tic gidam
1% gia tuong duong chi tiéu khong dat 1%...”

Gia trj 07 16 hang duoc tinh theo bién ban vé viéc xtr 1y cac 16 nguyén lidu
dau nanh do Cong ty GD lap ngay 21/3/2018 téng cong gia trj 13 30.896.612.000
dong.

Vé thoi diém lay mau: tai phién toa phuc tham Cong ty G trinh bay ngay
09/02/2018 thi nhan hang, dén ngay 10/3/2018 thi ldy miu, do do viéc 1dy miu
sau mot thang nhan hang 14 khong dang véi quy dinh trong hop dong.

V& can ctr xac dinh chat luong hang hoéa: Cong ty H can cir thoa thuan
trong cac hgp dong va cin ctr vao PH két qua thir nghiém ctia QUATEST 3 ngay
20/3/2018 két qua thir nghiém ham luong xo thd 6,7%, két qua nay vuot so voi
nodi dung da théa thuan trong cac Hop déng (6,7% - 4%) 1a 2,7 %, Céch tinh nhu
sau (2,7% x 30.896.612.000 dong), thanh tién 1a 834.208.524 ddng nhung Cong
ty H dong y trir cho Cong ty GP 1.213.892.816 ddng.

Cong ty GD can clr vao Chi tiéu tap chit theo Bién ban v/v xtr Iy cac 10
nguyén liéu dau nanh khong dap tmg yéu cau chét luong ngay 21/3/2018 cua
Cong ty GD két luan: “Chi tiéu tap chat ciia mau dai dién 1a 7,56% (bién ban
danh gia cam quang tai nha may GP Vinh Long c6 dai dién cua H), két qua nay
vuot so voi ndi dung thdéa thuan trong hop déng 1a ti da 2,5%. Chi tiéu chat xo
ciia mau dai dién sau khi da loai ra tap chat 1a 6,7% (két qua thir nghiém tai
Trung tam I1T) Két qua ndy vuot so voi ndi dung thoa thuan trong hop dong tbi
da 4%. Tong ty 1& vuot so véi thoa thuan trong cac hop dong 1a 7,75%, tuong
tmg 7,75% sb tién hang Cong ty GP phai tra cho Cong ty H 1a 2.394.501.380
dong.

Nhan thay, hai bén d3 thoa thuan vé cach kiém tra chat lugng hang hoa va
Cong ty H di can cr vao két qua thir nghiém cua QUATEST 3 1a don vi hai bén
da thoa thuan trong hop dong dé lam can ctr giam trir di voi gia tri 07 16 hang
hoa néu trén 1a phu hop véi thoa thuan cua hai Cong ty nén c6 can cur phép luat
dé chap nhan. Dbi véi Cong ty GD dya vao Bién ban v/v xtr Iy cac 16 nguyén
liéu dau nanh khong dap tng yéu cau chat lugng ngay 21/3/2018 cia Cong ty
GP dé giam trir chat luong hang hoa 13 khong c6 sy thoa thuan cta hai bén nén
khong c6 can ¢t phap luat dé chap nhan.



Do d6, Cong ty H yéu cau Cong ty GP tra sb tién 1.201.246.800 dong 1a co
can ctr phap luat.

2.3 Dbi voi viée tranh chép sb tién 14i chdm thanh toan 592.117.536 dong
1a vé viéc mua ban lta mi theo Hop dong kinh té s6 702 ky ngay 28 thang 11
nam 2018 va tién 13i cham thanh toan 9.127.469.010 dong cua sau hop dong
mua ban ba dau nanh la: Hop dong kinh té 136, 137 ky ngay 03/09/2019; Hop
déng kinh té 397 ky ngay 03/7/2019; Hop dong kinh té 443, 444 ky ngay
23/7/2019; Hop dong kinh té 546 ky ngay 20/9/2019. Hai bén tranh chip tong
cong 1a 07 Hop ddng.

Theo Cong vin s6 13-09/2018/CV-TLH ngay 13/9/2018 ctia Cong ty CP
Tap Poan Tan Long/Cong ty CP H giri Cong ty ¢6 phan GP c6 ndi dung: “Do
nhu cau san xut ting va dé xuat cua Cong ty CP GD, chiing t6i xin thong bao
t6i quy Cong ty ké tir ngdy 13/9/2018 han muc cong no téi da ma Cong ty CP
Tap Poan Tan Long/Cong ty CP H ap dung v6i Cong ty GD 1a 50 ty dong (Nam
muoi ty dong). Péi véi luong hang giao vuot han muc néu trén, Quy Cong ty
vui long thanh toan trudc khi giao nhian hang cho Cong ty ching t61. Cong van
nay thay thé cho cong vin: 82/2016/CV-H ngay 26/9/2016 va c6 hiéu luc ké tir
ngay ky t6i khi c6 cong vin méi thay thé”

Tai phién toa phuc thim Cong ty H va Cong ty GD déu xac dinh chua co
Cong vin nao thay thé Cong vin 13 va Cong vin sb 13 nay sé& ap dung cho tat ca
cac hop dong.

Bay Hop ddng tranh chap déu duoc ky sau ngay 13/9/2018. Pbi véi
phuong thirc thanh toan quy dinh trong bay Hop dong nhu sau: Hop dong 702 1a
bén mua thanh toan cho bén ban trong vong 07 ngay ké tir ngay giao hang; Hop
dong 136 va 137 1a bén mua thanh toan cho bén ban theo Cong van s6 13; Hop
déng 357, 443 va 444 1a bén mua thanh toan cho bén ban theo han mirc dua theo
tbc do nhan hang cta bén mua nhu sau: Bén mua néu 1én hang 3000 tin/thang,
han mirc cong ng 1a 50 ty dong; Bén mua néu 1én hang ting lwong hon 1000
tan/thang voi muc trén, han muc trén, han mic cong no sé ting thém twong ung
10 ty dong; Hop dong 546 1a bén mua thanh toan cho bén ban theo han muc dya
theo tdc do nhan hang cua bén mua nhu sau: Bén mua Ién hang 3000 tén/théng,
han muc cong ng 1a 50 ty dong, bén mua néu 1én hang ting lugng hon 1.000
tan/thang véi muc trén, han mic cong ng s& ting thém twong tng 10 ty dong
nhung khoéng qua 70 ty déng. Trong bay hop dong tranh chip déu quy dinh
trong truong hop bén B cham thanh toan, bén B s& phai chiu 13i sudt chdm thanh
toan la 9%/nam.

Tai phién toa phiic tham gitta hai Cong ty thong nhat vé viéc tinh 13i cua
Hop dong 702 vé mua ban laa mi nhu sau: thang 8/2019 1 93.210.601 dong,
thang 9/2019 1a 260.568.829 dong, thang 10/2019 1a 21.989.511 déng, thang
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11/2019 1a 21.280.172, thang 12/2019 1a 21.989.511 dong, thang 01/2020 la
21.989.511 ddng, tong cong 1a 441.028.135 ddng . Bdi voi viée tranh chdp mua
ban b dau nanh dbi v6i cac Hop dong 136,137, 357, 443, 444, 546 giita hai
Cong ty thong nhét vé viéc tinh 1i nhu sau: thang 6/2019 13 94.660.571 dong,
thang 07/2019 1a 21.211.281 ddng, thang 8/2019 1a 68.612.051 ddng, thang
9/2019 1a 109.695.697 ddng, thang 10/2019 1a 401.386 ddng, thang 11/2019 1a
14.883.989 dong, thang 12/2019 1a 10.971.460 ddng, thang 01/2020 la
30.623.523 dong. Téng cong hai bén Cong ty da thdng nhat duoc sb tién 14i cia
hop déng mua ban lta mi va cac hop dong mua ban ba diu nanh tir thang
06/2019 dén thang 01/2020 s tién 14i 1a 792.088.093 dong.

Hai bén Céng ty chi tranh chép vé s tién 13i cua bay hop dong néu trén tir
thang 02/2020 dén thang 5/2022, tong s6 tién 1di tranh chap 1a 8.927.498.273
dong.

Tai phién toa phuc tham, hai bén Cong ty déu thira nhan tir thang 01 nim
2020 thi hai bén Cong ty da ngung khong con mua ban véi nhau vi Cong ty G
vi pham nghia vy thanh toan. Tai thoi diém thang 02 nam 2020 thi s6 du no
Cong ty GP d6i v6i Cong ty H sb tién 1a 78.434.430.959 ddng. SO tién nay
Cong ty GP tra dan cho Cong ty H dén thang 5 nam 2022 thi hét.

Theo Cong ty H thi hai bén khong con mua ban nira thi phai tra lai tuong
ung voi thot gian cham tra, 1ai suat 1a 9%/nam, khong tinh han muac cong ng.
Péi voi nhitng hop dong khong cé quy dinh thoi han tra tién thi bén Cong ty GD
phai tra tién ngay sau khi nhan hang.

Theo Cong ty GP tuy hai bén khong con mua ban véi nhau nita nhung van
phai tinh han muc céng no 13 50 ty dong thi khong phai tra 14i.

Nhan thay, hai bén théng nhat Cong vin sb 13 ap dung xuyén sudt trong tat
ca cac Hop dong, dén thang 01 nam 2020 do Cong ty GP vi pham nghia vu
thanh toan thoi gian tra tién nén hai bén cham dit cac hop dong kinh té. Sau khi
cham dut hop ddng kinh té voi Cong ty H thi Cong ty G van tiép tuc hoat dong
vi vay khéng thé mién trir han muc céng ng 50 ty cho Cong ty GD. Bdi véi cach
tinh 13i cua Hop dong 702 1a sau 07 ngdy nhan hang, con d6i véi sau hop dong
con lai thi do khong c6 thoa thuan vé thoi han thanh toan nén Cong ty GP phai
c¢6 nghia vy thanh toan cho Cong ty H vao thoi diém bén Cong ty H giao hang
theo quy dinh tai Piéu 55 Luat thuong mai. Péi voi sau Hop dong nay thi Cong
ty H tinh 131 sau ngay Cong ty GP 1a c6 can cur phap luat.

Do d6, Cong ty H yéu cau Cong ty GP tra s tién 1di cham tra
8.927.498.273 dong 14 c6 can ct phap luat. Tir nhitng phan tich trén, xét thdy
Cong ty H yéu cau Cong ty GD tra tién 1ai tong cong 12 9.719.586.366 dong 1a
pht hop v6i Piéu 55 Luat thuong mai.

10



Tai phién toa phuc tham, Cong ty GP trinh bay: thoi gian do anh huong
dich bénh Covid ma Cong ty GD khong hoat dong dugc la tir thang 7 nam 2021
dén thang 10 nim 2021. Tong s6 tién 14i tir thang 07 ndm 2021 dén thang 10
nam 2021 la 817.226.085 ddng nhung Cong ty H dong y trir cho Cong ty GD.
Trong so tién 1ai 2 ty dong ma Cong ty H giam cho Cong ty GD da ¢6 s6 tién lai
tu thang 7 nam 2021 dén thang 10 nam 2021. , ‘

Tu nhiing phan tich trén, xét thay an so tham chap nhan yéu cau khoi kién
ctia Cong ty cd phan H 14 ¢6 can ct phap luat, tuy nhién tai phién toa phuc tham
do tinh hinh dich bénh Covid nén Cong ty H dong ¥ giam 13i cho Cong ty GP s6
tién 14 2 ty dong 1a c6 loi cho bi don nén Hoi ddng xét xtr ghi nhan.

2. 3 Tur nhitng phan tich trén, Hoi dong xét xtr sira mot phan an so tham,
budc Cong ty GP tra cho Cong ty H sb tién tong cong 1a 8.920.833.000 dong.

2.4 Cong ty GD khang cdo nhung khong cung cip ching cr gi méi chimg
minh nén khong c6 cin cir dé chap nhan.

[3] Xét dé nghi cua dai dién Vién kiém sat nhan dan tinh Tién Giang tham
gia phién toa la c6 can ctt phu hgp véi nhan dinh cua Hoi dong xét xur nén duogc
chap nhan.

[4] Quan diém cua luat su bao vé quyén va loi ich hop phép cho Cong ty
GD tréai voi nhan dinh ctia Ho1 dong xét xtir nén khong duoc chap nhan.

[5] Vé an phi kinh doanh thuong mai Céng ty cd phan GP phai chiu
116.920.833 dong. Do stra an so tham nén Cong ty GD khong phai chiu an phi
phac tham.

Vi cac lé trén,

QUYET PINH

Can cir khoan 2 Piéu 308, Diu 309, Piéu 148 cua B luat to tung dan sy;

- Khong chap nhan yéu cau khang cao cua bi don Cong ty C6 phan GP.

- Stra mOt phan Ban 4n so tham s0: 12/2022/DSST ngay 30/9/2022 ciia
Toa an nhan dan thanh pho My Tho, tinh Tién Giang.

Can ctr cac Diéu 39.41, 50, 55, 306 Luat thuong mai;
Cian cir Diu 430, 433, 434, 440, Dicu 357, Diéu 468 By ludt dan su;
Can ctr khoan 2 Piéu 26 Nghi quyet s6 326/2016/UBTVQHI14 ngay

30/12/2016 cta Uy ban thudong vu Qudc Hoi quy dinh vé mirc thu, mién,
giam, thu ndp, quan 1y va st dung an phi va I¢ phi Toa an

1. Chap nhan yéu cau khoi kién ciia Cong ty c¢6 phan H.

- Bugc Cong ty co phan GP tra cho Cong ty c6 phan H sb tién 1a
8.920.833.000 dong (Tam ty chin tram hai muoi tri¢u tdm tram ba muoi ba ngan
dong).
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Ké tir ngdy c6 don yéu cau thi hanh 4n ctia nguoi duoc thi hanh an ddi voi
cac khoan tién phai tra cho nguoi duoc thi hanh an cho dén khi thi hanh 4n xong,
tat ca cac khoan tién, hang thang bén phai thi hanh an con phai chiu khoan tién 13
ctia s6 tién con phai thi hanh an theo murc 14i suat quy dinh tai khoan 2 Diéu 468
B0 luat dan su.

2. Ghi nhan sy ty nguyén ctia Cong ty C6 phan H giam tién 13i cho Cong
ty C6 phan GP sb tién 1 2.000.000.000 dong.

3. V& an phi kinh doanh thuong mai so tham Céng ty c6 phan GB phai
chiu 116.920.833 ddng dugce trir vao 2.000.000 dong tién tam Gng an phi dan su
phuc tham theo bién lai thu s 0022643 ngay 03/10/2022 ctia Chi cuc thi hanh
an dan sy thanh phd My Tho, viy Cong ty c6 phan GD phai ndp tiép so tién 1a
114.920.833 dong.

Do stra 4n so tham nén Cong ty GD khong phai chiu an phi phiic tham.

Hoan lai Cong ty c6 phan H 59.460.000 dong tién tam ung an phi kinh
doanh thuong mai so tham da ndp theo bién lai thu s6 0022504 ngay 21/7/2022
ctia Chi cyc thi hanh 4n dan sy thanh phd My Tho, tinh Tién Giang.

Trong trudng hop ban an duogc thi hanh theo diéu 2 Luat thi hanh an dan
su thi nguodi duoc thi hanh an dan sy, nguoi phai thi hanh an dan sy c6 quyén
yéu cau thi hanh an, c6 quyén thoa thuan thi hanh an, tu nguyén thi hanh an
hoac bi cudng ché thi hanh 4an theo diéu 6,7 va 9 Luat thi hanh 4n dan sy; thoi
hiéu thi hanh an duoc thuc hién theo diéu 30 Luat thi hanh an dan su.

Ban 4n phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an

Noi nhgn: TM. HQI PONG XET XU PHUC THAM

- TAND cap cao tai TP.HCM; THAM PHAN — CHU TQA PHIEN TOA
- VKSND tinh Tién Giang;

- TAND TP My Tho, tinh Tién Giang;

- Chi cuc THADS TP My Tho, Tién Giang

- Cac duong su;

- Luu hd so vu an.

Nguyén Ai Poan

12



